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July 16, 2012
Open Letter to Interested Parties

RE: Ecology’s Approach to Fish Consumption Standards in Washington State
Dear Ladies and Gentlemen,

Over the last several months, I have participated in a wide range of discussions about Ecology’s
current approach to updating our assumptions about fish consumption in Washington. As many
already understand, fish consumption is important because we use this information to support
regulatory decisions to protect clean water. Ihave heard a number of varying and strongly held
viewpoints on the issue.

I’ve heard significant concerns about the potential costs of complying with new standards driven
by new fish consumption rates, and questions as to whether those standards will be
technologically possible to meet. Some have questioned our process, and asserted that more time
is needed for engagement, understanding and input. Others have voiced concerns that technical
fish consumption data will dictate policy decisions, or that we are making policy decisions
outside of the rulemaking process and skirting the Administrative Procedures Act.

Others believe we are moving too slowly, because Washington’s fish consumption rates for years
have not reflected actual consumption here. Many fear that our implementation tools rule will
create loopholes so polluters can skirt their responsibility to minimize toxic pollution.

Many believe that if we add a default fish consumption rate to our Sediment Management
Standards (SMS), we will necessarily adopt the same number when we later update the Surface
Water Quality Standards. As a result, questions that more appropriately belong in the Surface
Water Quality Standards process — which we had planned to start next year — are being raised in
the SMS process, without an effective way to address those questions.

After listening to these concerns, I have concluded that our current process is not building a
foundation that will lead to the successful conclusion of these efforts. Revising Washington’s
standards for clean water and sediments is critically important and enormously complex. It will
never be easy or simple, but it does need to be understood and supported by the public to set us
on a durable and credible path. Consequently, Ecology will modify its approach to adopting
appropriately protective fish consumption rates.
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I want to be clear — we are not slowing down or backing away from this important work. The
question is not whether we update the standards, but ~zow we best update them. We will proceed
in a way that is transparent, inclusive, responsive and technically credible.

Given the concerns associated with Ecology’s current approach, I have concluded that making
the following adjustments to the process and timeline will more effectively advance this issue.

Revised Ecology Approach

The updated approach includes the following actions:

Establish a clear understanding of Washington fish consumption data.

Ecology will distribute a second draft of the Fish Consumption Rate Technical Support
Document, including a response to comments, for further public input in August 2012.
We will convene a series of technical meetings to discuss the revised report in September
and October of this year. Ecology expects to publish a final document by the end of the
year. This is a technical document. It is designed to compile and evaluate available
information on fish consumption in Washington State. It is not designed to resolve the
policy issues associated with using that information to make regulatory decisions. Those
issues will be dealt with in separate rulemaking documents and processes. We will
change the document to more clearly highlight this distinction.

Begin the process of adopting new human health criteria in the Surface Water
Quality Standards based on an appropriately protective fish consumption rate.
Ecology will move up the start date for this process by filing a CR-101that announces
this rulemaking in August 2012. This will start the process for adopting the Surface
Water Quality Standards for human health criteria for Washington, including a fish
consumption rate that reflects real consumption patterns in Washington. Ecology will
establish a policy forum where the larger questions related to water quality standards will
be discussed in an open, inclusive manner.

Continue work on updating the Sediment Management Standards, but without a
default fish consumption rate. Ecology will continue working on revisions to the
Sediment Management Standards rule, and plans to publish a formal rule proposal (called
a CR-102) for public review and comment in August 2012. Ecology will hold several
public hearings on the proposed changes. Ecology has decided not to include a default
fish consumption rate in the cleanup standards section of the rule. However, Ecology
will propose in the draft rule that site-specific cleanup standards must be established
using a reasonable maximum exposure standard. This will be based on protecting
Washingtonians at the high end of average fish consumption, which in turn will protect
all those who eat fish.

Continue with implementation tools and link discussion to broader Surface Water
Quality Standards discussions. Ecology’s work on implementation tools is intended to
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provide options to permit holders for complying with water quality standards. This work
will continue, although the pace will slow and Ecology will not issue a draft rule until
2013. Ecology plans to re-file the first step of this rulemaking (the CR-1 01) to clarify
that the implementation tools and human health criteria adoption are two separate — but
concurrent — rulemaking processes.

A New Toxics Reduction Strategy Is Needed

In recent years, one of Ecology’s top priorities has been the reduction of toxic threats in our
state, and Washington has made significant progress in reducing toxic chemicals in the products
we consume, the air, land and water that sustain us, and in other areas. But significant
opportunities to prevent toxic releases and exposures are not captured by current laws and
resources, and continue to go unrealized. While we are proud of the progress we have made, our
work is far from done. At the same time, we are seeing that some regulations can lead to
requiring high-cost/low-value measures that serve little purpose while carrying great expense.

Current regulations alone — like the ones we are now revising — won’t get the job done. I believe
it is time to ask whether we can devise new approaches in Washington State that create a win-
win-win for our environment, public health and our economy, by achieving better, faster
reductions in toxic pollution, while avoiding those high-cost/low-value scenarios. In the coming
weeks, I will be convening an effort to ask and answer this question over the next 6 months with
the goal of finding innovative new strategies for further development and, hopefully,
implementation in 2013 and beyond. This effort is separate from those processes described
above, but is intended to develop new tools for deployment across the toxics landscape.

While there is much work still to do, I am confident that through productive engagement and a
focus on solutions, we can come together to create common sense, sustainable solutions that
achieve meaningful reductions in toxic pollution in our great state.

You will find the most current information about fish consumption rate rulemaking on our
website. I invite you to visit it at www.ecy.wa.gov/toxics/fish.html.

o

Sincerely, ;* v ;
Py Y

Ted Sturdevant
Director
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