July 22, 2016

Sam Wilson
Department of Ecology
P.O. Box 47600, Olympia, WA 98504-7600

RE: Comments of 3Degrees, Inc. on Chapter 173-442 WAC, Clean Air
Draft Proposal

Thank you for the opportunity to comment on Washington Department of
Ecology’s (“Ecology”) draft proposal of the Clean Air Rule. 3Degrees
commends Governor Inslee and Ecology for their leadership on the
important policy goals of reducing carbon emissions and increasing clean
energy generation.

3Degrees is keenly interested in the final version of the Clean Air Rule
because the company is one of the largest buyers and sellers of Renewable
Energy Credits (“RECs”) in the country and is particularly active in REC
markets in the Pacific Northwest.

Washington is one of 36 U.S. states and territories that use RECs to track
and transact renewable electricity on the grid. The scale of the overall
REC market in Washington State is significant and merits careful
consideration by policy makers; for instance, in 2016, 3Degrees estimates
that over 4 million RECs from Washington state generators will be sold to
either the voluntary market or into neighboring states for RPS
compliance.! These REC sales directly support Washington-sited
renewable energy generation.

Voluntary market customers include residential and large commercial
buyers in Washington state and across the country. Without exception,
3Degrees’ customers purchase RECs to acquire both the emissions
attributes and renewable characteristics renewable energy generation. The
value of these RECs - both for voluntary buyers and as a regulated
instrument in compliance markets - depends upon policies that support
rigorous REC tracking and retirement processes to prevent double
crediting and maintain the environmental integrity of the renewable
energy market. A bedrock principle is that only the owner of the REC has

' Based on publicly available information including: Washington state RPS
compliance reports, EIA generator data, and Green-e Product Content Labels



the legal right to claim the renewable attributes. This is the reason RECs
exist: to track, allocate, and match a specific MWh of renewable energy
generation to a specific purchaser.

3Degrees applauds Ecology for responding to input about previous drafts
of the Clean Air Rule by creating the reserve account, which is intended in
part to ensure that new voluntary green power and compliance-driven
REC sales to other states remain additional to Washington’s emissions
reductions under CAR. This has the potential to be an important new
component of the rule; with a properly structured reserve account, double
crediting of carbon reduction benefits may be eliminated. As drafted
however, 3Degrees has concerns about the integrity and adequacy of the
reserve account.

Integrity

Double crediting of carbon benefits can occur within the bounds of the
proposed rules when energy from a new renewable energy facility is
counted toward reduction of the smokestack emissions from a regulated
entity, while the same energy production also generates an Emission
Reduction Unit (“ERUs”) used to charge the reserve account.

Double crediting can also occur when energy from a new renewable
energy facility is counted toward reducing a regulated entities smokestack
emissions while the same energy generates RECs that are sold for the
voluntary market or other compliance purposes either inside or outside
Washington State.

To address this problem, 3Degrees recommends that ERUs in the reserve
account retired on behalf of the voluntary REC market or REC-based
compliance markets in other states need to come from or directly result in
a reduction in the emissions cap for covered parties. These ERUs must
come from energy generated at facilities that have not been included in
regulated entities’ emissions profile. This will ensure Washington-
generated RECs maintain their core value to the market--the right for
purchasers to claim a reduction in their own emissions.

Adequacy

The Clean Air Rule proposes six priorities for withdraws and retirements
from the reserve account; this raises the very real possibility that the
account may not be sufficient to allocate the necessary ERUs to all six of
the stated priorities. In addition REC sales to compliance markets in other
states are not currently included as one of the priorities for retiring ERUs



from the reserve fund, further increasing the likelihood that the reserve
fund as envisioned is too small.

To address the potential limits of reserve account, 3Degrees recommends:

o Explicitly stating that the adequacy of the reserve account will be
assessed each year, based on the latest market information about
incremental growth in voluntary green power markets and
compliance-driven REC sales in Washington and to other states.

e No prioritization for the list of uses for the reserve account -
instead, make clear that all needs will be met.

We appreciate the opportunity to provide these comments to Ecology as
the Department seeks to ensure the Clean Air Rule is as effective as
possible. Ensuring the integrity and adequacy of reserve account will
advance Ecology’s goals of ensuring carbon reductions are real and
additional to reductions from new renewable energy facilities built to meet
compliance and voluntary market needs. We believe this is possible
through careful design choices and we appreciate the opportunity to
suggest recommendations.

Respectfully,

Adam Capage
Vice President, 3Degrees



Alcoa Global Primary Products

Intalco Aluminum LLC Alcoa Wenatchee LLC
4050 Mountain View Road 6200 Malaga Alcoa Hwy
Ferndale, WA 98248 USA Malaga, WA 98828

July 22, 2016

Mr. Stu Clark

Air Quality Program Manager
Department of Ecology

PO Box 47600

Olympia, WA 98504-7600

Re: Washington State Draft GHG Clean Air Rule
Dear Mr. Clark:

Please accept these comments regarding the draft Green House Gas (GHG) Clean Air Rule (CAR). Alcoa
offers these comments with the intent to help identify solutions that reduce and control GHG
emissions, while providing a platform to help keep Washington State aluminum smelters viable.

Alcoa has two primary aluminum smelters in Washington State, Intalco Aluminum Corporation in
Ferndale and Alcoa Wenatchee in Malaga. Due to adverse impacts of global market forces, Alcoa
curtailed its Wenatchee smelter in December 2015. Intalco continues to operate. Prior to
Wenatchee’s curtailment, Alcoa’s total direct headcount in Washington was 1,100 employees with a
combined annual payroll of more than $100 million and an estimated economic impact of $500
million. In addition, over $500,000 was contributed to non-governmental organizations in the
neighboring communities each year. Intalco currently employs 580 people in family-wage positions
and has an annual payroll of $65 million. The plant pays over $4 million in local taxes and our
employees volunteer thousands of hours each year in the local community.

Alcoa has been a leader in GHG emissions reductions for more than two decades and has been a
constructive partner with both Governor Gregoire and Governor Inslee in the development of policies
to address climate change. Our company was a founding partner in the Western Climate Initiative and
has worked with both the current and previous administrations to find solutions that protect human
health and the environment while maintaining jobs and a contributing to a thriving economy. We
strive to be an environmental steward, responsible operator and partner in Washington State.

Through our commitment to continuous environmental improvements, Alcoa aluminum smelters in
Washington State have already achieved the goals set forth by Washington State in RCW 70.235.020
to reduce GHGs below the 1990 baseline level by 2020 and to reduce 25% below the baseline by
2035. In addition, Intalco has achieved the 2050 goal of reducing 50% below 1990 levels. In sum, the
two facilities have reduced GHG emissions by an estimated 2.8 million metric tons. Alcoa made these
improvements through voluntary, non-regulatory driven reductions.

Aluminum has a unique role to play in helping to shape a sustainable future, and that role continues
to expand. Alcoa is a global leader in lightweight metals technology, innovating multi-material



solutions that advance our world. Our technologies enhance transportation, including automotive and
commercial transport, air and space travel, smart buildings and sustainable food and beverage
packaging. For example, in the transportation sector, increasing aluminum in vehicles has shown to
boost fuel economy, and, when compared to competing materials, offers the lowest lifecycle carbon
footprint. An aluminum intensive vehicle can achieve up to a 20 percent reduction in CO; emissions.
Aluminum is the most abundant metal in the earth’s crust and due to its strength, product life, and
recyclability, approximately 75% of all primary aluminum ever produced since 1888 is still in
productive use. Alcoa’s aluminum smelters in Washington help contribute to this sustainable future.

The Washington State draft Green House Gas (GHG) Clean Air Rule (CAR) as proposed in WAC Chapter
173-442 is likely to have a profound impact on the ability of Alcoa to restart and operate smelters in
Washington State. Decisions on curtailments and restarts are based on a series of factors ranging
from global market conditions, regulatory certainty, capital investments, energy pricing and alignment
with Alcoa’s strategy to create a globally competitive commodity business. As written, the draft rule
introduces increased costs and uncertainty, both of which decrease the ability of the businesses to
successfully compete in a global commodity marketplace. The Washington smelters, like all Alcoa
smelters, are standalone entities in the Global Primary Products business portfolio and must meet
profitability standards to compete for investment and remain operational.

As an Energy Intensive Trade Exposed (EITE) business, aluminum smelters are especially susceptible to
carbon leakage as they cannot pass on increased costs to consumers. If aluminum smelters in
Washington, which are run on clean, renewable hydropower, are unable to compete globally, that
production is likely to move elsewhere in the world where smelters are powered primarily by coal
sources. This has the net impact of increasing GHG emissions globally. It is our understanding that this
is not DOE’s intent.

Alcoa acknowledges and appreciates that the Department of Ecology recognizes the complexity and
risks associated with applying the Clean Air Rule to EITEs. In the rule, it is noted that the agency
delayed the implementation effective date by three years for EITEs, and allowed for reduced emission
reduction pathways for EITEs which took early action. These provisions, however, do not fully mitigate
the potentially damaging impact of the rule.

Alcoa shares, and incorporates by reference, the substantive elements of the comments prepared and
submitted by Association of Washington Business. In addition, Alcoa offers the comments below
which align with the goal of reducing emissions yet allow the viability of aluminum smelting within the
State of Washington.

Comment 1: Make Provisions for Sector Subcategorization

WAC 173-442-070 (3)(a) should be revised to allow for subcategorization within sectors. The current
rule states “Ecology must calculate an efficiency intensity distribution for each sector with an EITE
covered party that meets the requirements in WAC 173-442-030.” The suggested revision is: “Ecology
must calculate an efficiency intensity distribution for each sector, or subsector, with an EITE covered
party that meets the requirements in WAC 173-442-030.”

The Clean Air Act in section 112(c)(1) (as amended on November 15, 1990) recognizes and set
precedence for establishment of subcategories for major sources. There are significant technology



differences within the NAICS 331312: Primary aluminum production sector. Alcoa proposes that the
existing subcategories established in 40 CFR Part 63 Subpart LL’s National Emission Standards for
Hazardous Air Pollutants for Primary Aluminum Reduction Plants be used for purposes of classifying
primary aluminum reduction facilities within the Washington State GHG CAR.

Comment 2: If a company is required to relinquish ERUs to the reserve, it should be as a result of
permanently ceasing operations (closure) and not curtailment.

WAC 173-442- 240 (1)(ii)(b) requires that ERUs generated as a result of facility curtailment must be
transferred into the reserve “within one hundred twenty days after each applicable compliance
period (WAC 173-442-200).” In WAC 173-442-240 (3)(a) regarding withdrawals from the reserve it
states that “Ecology may assign reserve ERUs to covered parties for the following purposes: (a) A
curtailed stationary source that restarts operations will be assigned fifty percent of the ERUs that
were allocated to the reserve during the calendar year prior to restart as per subsection (1)(a)(ii) of
this section.”

Fundamentally, Alcoa argues that curtailed facilities should be able to retain ERUs and not be required
to forfeit them to the reserve. Alcoa requests that Ecology remove the draft provision to transfer
ERUs from curtailed facilities to the reserve, and instead structure the rule such that emission
reduction obligations required by a curtailed facility’s efficiency reduction rate be suspended until the
facility resumes operations. Upon restarting operations, the facility would resume its position on the
reduction pathway at the year when operations were curtailed. This approach is consistent with
curtailed facilities which maintain emission inventories and operating permits necessary to resume
operations, unlike a facility which permanently shuts down and relinquishes its operating permit and
associated emission reductions.

Comment 3: Provisions for EITE economic hardship relief should be included in the rule.

Provisions for economic hardship relief should be included in the final rule and should be consistent
with those in the previous version of the rule which Ecology withdrew. The withdrawn WAC 183-442-
220 allowed for an EITE covered party to petition for compliance progress determination relief or be
exempted. A covered entity should have the opportunity to demonstrate unaffordability, or economic
hardship, using either of the following standards previously proposed by Ecology: “(a) The covered
party's earnings before taxes, including accounting for cost of compliance with this chapter, are less
than or equal to zero dollars per year. This analysis is conducted at the facility level. (b) The economic
status of the covered party, including the cost of compliance with the requirements of this chapter,
would result in the temporary or permanent closure of the covered party.”

We thank the Department of Ecology for the opportunity to share our comments on the Clean Air Rule.

Sincerely,

John Martin
VP Smelting Operations, US & Brazil
Alcoa Inc.



Alliance for Jobs and Clean Energy
Joint Recommendations on Clean Air Rule

Greenhouse Gas Limits

Update emissions limits to best available science

Ecology should establish a rule that uses best available science and establishes health-based limits on
global warming pollution. The Washington State Clean Air Act directs Ecology to set standards on air
pollution to protect the public health and safety, and the overall welfare of the state. While the
legislature established state-wide emissions limits in 2008, these limits should be a ceiling on pollution
levels, not a floor limiting state action to respond to the critical threats that global warming poses to
populations around the world. The best available science, including the most recent Fifth Assessment
Report of the Intergovernmental Panel on Climate Change (IPCC), clearly shows that emissions in
developed world economies need to drop more steeply than established in the 2008 law.

Regularly evaluate and adjust limit for effectiveness

Ecology should review the effectiveness of the established caps every 3 to 5 years and the Rule should
include the flexibility to adjust the caps as appropriate to ensure the reductions are aligned with the
state, national and international objectives for emission reductions and strategies. Several carbon
markets have updated caps set in the early years to more accurately account for the introduction of low
cost emission reduction options and changing market conditions. Regular review of the caps at
scheduled times will help to ensure that Washington’s emission caps continue to drive improvements
over business as usual while providing businesses with the expectation to plan for future changes to the
caps.

Use existing authority to support setting an aggregate, statewide cap over existing and
potential new covered entities

Use Ecology’s existing authority to set a statewide cap. The Washington Clean Air Act is similar to federal
law and other state laws that allow an overall emissions cap with emissions limits shared by the capped
facilities. Washington law requires “emission standards” and “emission limitations” that “limits the
guantity, rate, or concentration of emissions of air contaminants on a continuous basis.” Under this
definition, an overall emissions cap fits within the concept of a limitation on the quantity of emissions
on a continuous basis.

This overall cap should cover new entities to ensure new entrants are immediately accountable and
there is an aggregate limit over new and existing covered emitters that declines over time. New
entrants to the program must be addressed within this aggregate limit. An overall cap that reduces each
year and includes new entrants would provide for a fair, certain and economically and environmentally
efficient rule.



Policy alignment

Interactions with other policies need to be clarified

The Clean Air Rule should result in emissions reductions that go beyond business as usual under existing
state and federal policies. Since carbon reductions that result from existing policies are already required
by law, emissions reductions under the Clean Air Rule should go above and beyond existing policies if
emissions reductions are attributable to the rule.

Double Counting must be addressed

The initial Clean Air Rule Proposal contained various provisions that would allow for double counting of
carbon reductions. First, the state should not allow double counting of carbon reductions by providing
additional ‘credits’ generated by projects that also reduce pollution from the regulated entity, such as
renewable energy, energy efficiency and commute trip reduction programs.

Secondly, the state should not allow reductions driven by Washington policies to prevent further
emissions reductions in other states. For example, excess allowances created from emissions reductions
in the electricity sector under the Clean Air Rule should not be permitted for sale or transfer under the
CPP in a mass-based system, and renewable energy used for compliance under the WA RPS or the CPP
should not be divisible from Emission Reduction Credits (ERCs) in other states in a rate-based system. In
order for the Clean Air Rule to result in additional carbon reductions nation-wide, Clean Power Plan
headroom created as a result of the Clean Air Rule, or other WA clean energy programs, should not be
sold or freely allocated for compliance with other state programs to other states to reduce their
compliance obligations.

Coverage

Include EITEs (and all other covered entities) from the beginning:

Because of the phase-in portion of the previous draft of the rule, we believe all covered emitters that do
not require new data collection for baselines, including Energy Intensive, Trade Exposed entities (EITEs)
should be obligated to begin complying at the start of the program. If there is demonstrated need for
compliance flexibility program to support EITEs Ecology should develop and include that in the initial
rule, but they should not be exempted from compliance. In California, EITEs were granted partial free
allocation of allowances and not other exemptions.

EITE flexibility, if provided, should be limited to evidence based adjustments

If Ecology does develop a program to support EITEs, it should be offered only to EITEs as determined
based on a combination of their emissions intensity—a ratio of their total carbon emissions per millions
of dollars of value produced—and the percentage of their business subject to trade. And any
compliance flexibility afforded them should be based on evidence of the possibility of leakage,
particularly considering that the Clean Air Rule requires no payment per ton of emissions as many other
carbon reduction programs require, and instead freely allocates all emissions credits.

Create a strategy to prevent leakage

The policy should seek to minimize the movement of polluting activities to other jurisdictions as a
mechanism to avoid compliance. In particular, the policy should include imported fuels and emissions
from imported electricity which have the same polluting negative impacts to Washington residents
regardless of their site of production. Secondly, the policy should preclude windfalls to regulated
entities that reduce or halt production in WA.



Don’t allow voluntary entrants

Allowing voluntary entrants into the program poses a high risk of counting business as usual reductions
that have already been planned, and therefore not additional to the program, so should not be allowed
to participate in the program. If there are offsets/Alternative Reduction Methods(see concerns below)
they can offer that meet the additional, verifiable, real, enforceable and permanent validation
requirements, we encourage the department to allow them through defined and narrow protocols (as
discussed below) rather than by joining the covered entities as capped emitters.

Instruments/Mechanism

Clean Air Rule compliance must result in improved air quality in highly impacted
communities in Washington

In addition to generating critical climate related benefits, the Clean Air Rule can significantly reduce
emissions of potential pollutants co-produced with greenhouse gases. Because these conventional
pollutant emissions, including NOx, SO2, PM, and mercury and other hazardous air pollutants, are
associated with significant adverse health outcomes, reductions in such emissions constitute an
important benefit of greenhouse gas regulation. These benefits are most needed in those communities
which experience the most severe pollution and socio-economic related health consequences, and
which are disproportionately likely to be communities of color and low income communities.

The Department should conduct a cumulative impacts analysis to identify Washington State’s
communities highly impacted by pollution and socio-economic disparity. This study should be mapped
to be able to target emissions reductions to the communities that would benefit the most. All covered
entities should be encouraged to make their required reductions within their own operations. For
entities unable to do so; a share of their reduction requirement should be met through emissions
reductions in highly impacted communities. That share should increase over time. Covered emitters
that have stationary sources of pollution located in a community identified as highly impacted by the
cumulative impacts analysis must receive special consideration and be appropriately addressed by the
Clean Air Rule to maximize air quality improvements.

Communities of color and low-income communities are disproportionately affected by environmental
contaminants, including air pollutants like ozone and PM2.5, and they suffer disproportionately from
pollution related illness. Because these frontline communities often experience dangerously unhealthy
levels of conventional air pollutants, despite longstanding implementation of clean air regulatory
programs, the Clean Air Rules authority to regulate greenhouse gas emissions is an essential and
necessary for providing needed conventional pollutant benefits.

Covered emitters should be incentivized to make investments that benefit Washington
communities most vulnerable to climate change.

Although climate change is a global phenomenon, every global impact will be locally manifested, with
profound impacts on the communities and individuals who are directly affected. Harm from climate
change is shaped not only by exposure to discrete impacts, but by underlying vulnerability and by the
capacity to cope. The Clean Air Rule should ensure that investments stimulated by greenhouse gas
regulation create, reach, and sustain economic and environmental benefits and opportunities for
communities of color and communities with low incomes and fossil fuel workers.



Recognize local economic development opportunity presented by the Clean Air Rule.
Regulating greenhouse gases not only presents an opportunity for cleaner air and water, but also an
opportunity for local economic development. Renewable energy and energy efficiency have already
resulted in economic development in the state, and future economic growth as a result of the Clean Air
Rule should be taken into consideration in the policy design. The policy design for renewable energy
and energy efficiency should include labor standards such as prevailing wages, apprenticeship
utilization, community workforce agreements, and domestic content provisions where applicable.

Ensure Actual Emissions Reductions by limiting and defining Alternative Reduction
Mechanisms (ARMS)

We have significant concerns about Ecology’s proposal to allow sources to meet up to 100% of their
compliance obligations by using “Alternative Reduction Mechanisms” (ARMs). This is a new and
untested approach that creates a significant potential to undermine the integrity and effectiveness of
the program. ARMs are intended to serve the same purpose that offsets fill in other carbon cap
programs, allowing regulated sources an alternative to either directly reducing their covered emissions
or purchasing reductions from other sources covered by the program.

Offsets need to meet very specific criteria, namely they must demonstrate that reductions are real,
verifiable, permanent, enforceable, and additional. An overly broad scope for ARMS poses several
major challenges: First, compliance will impose an administrative burden. Second, since the proposed
projects go far beyond those allowed under existing offset programs, it will be impossible to establish
clear standards for third-party verification and oversight to ensure projects meet all of the required
criteria—specifically the additionality criterion—which in turn would make it impossible to know if the
promised reductions are actually occurring. Third, many of the categories that Ecology is considering
allowing will create a substantial danger of double counting. For example, energy efficiency and
renewable energy are important ways to reduce the need to generate electricity from fossil fuels, and
investing in electric vehicles will necessarily cause a reduction in transportation emissions. A utility that
invests in these solutions can directly reduce capped emissions and should not be able to get additional
credit. Allowing other measures to offset increased emissions in the capped sector creates a real danger
that we will not see the needed decrease in overall emissions to meet the state’s overall targets.

Enforcement/Validity

Identify and monitor cumulative impacts of Rule:

In order for Ecology to fulfill its duty to protect the health and safety of sensitive members of the
population, Ecology should define ‘sensitive members of the population’ as highly impacted
communities using cumulative impacts analysis. This analysis should include consideration of aggregate
pollution hazards or burdens and health, social and economic and climate vulnerability. The
Department should then map the cumulative impacts analysis to locate the communities with high
percentages of sensitive members of the population that will carry the heaviest burden of air
pollution/climate change. The Department should monitor these highly impacted communities on a
regular basis to ensure that the Rule does not create or exacerbate pollution hot spots and result in
back-sliding on air and water quality. To ensure maximum effectiveness, accountability and equity,
Ecology should form board of representatives from highly impacted communities to advise on
implementation of the Clean Air Rule.

The Department of Ecology has an obligation to protect the health and safety of communities and
address the potential for disproportionate impacts to communities resulting from the Clean Air Rule.



The Clean Air Act declaration of purpose provides Ecology the authority “to maintain levels of air quality
that protect human health and safety, including the most sensitive members of the population.” The
Washington Clean Air Act also provides strong support for requiring monitoring of highly impacted
communities to ensure hot spots are not created or exacerbated and to guard against backsliding.

Ensure adequate accounting, monitoring and verification of emissions

Ecology should implement a clear and transparent tracking system for emission reductions and credits
to ensure that they are not counted towards compliance by two different covered facilities or by other
carbon reduction programs. Ecology’s proposal to use an entity’s compliance report as a ‘ledger’ is a
helpful first step, but the Rule should include detailed language laying out how these ledgers will
function together as a more comprehensive system to track the creation and use of credits. Ecology
should also develop very clear guidance in the regulatory language or in a separate document outlining
which entity can claim credit for an emission reduction, and engage in similar conversations with
external carbon markets if compliance instruments are considered as credits under the Rule. Specifically,
Ecology should ensure that its Rule does not undermine the emissions reduction goals of other carbon
reduction programs.



July 22,2016

VIA ELECTRONIC FILING

Washington Department of Ecology
Sam Wilson

P.O. Box 47600

Olympia, WA 98504-7600

RE: Chapter 173-442 WAC Clean Air Rule
Dear Sam:

The American National Standards Institute (ANSI) wants to thank Washington
Department of Ecology for the opportunity to comment on the Clean Air Rule. ANSIis a
501(c)3 not-for-profit organization and has served as coordinator of public and private
sector voluntary consensus standards and conformity assessment systems in the United
States since 1918.

ANSI is the official U.S. representative to the International Organization for
Standardization (ISO) and, via the U.S. National Committee, the International
Electrotechnical Commission (IEC), and is a U.S. representative to the International
Accreditation Forum (IAF).'

Our comments are divided into two parts: 1) Introduction to ANSI’s ISO 14065 Program
and 2) ANSI’s comments on WAC 173-442-220 (6) (a) (iii).

1. Introduction to the ANSI ISO 14065 Accreditation Program

ISO 14065 is the international standard against which accreditation bodies such as ANSI
assess Greenhouse Gas (GHGQG) verification bodies. The standard’s principles include
impartiality, competence, and confidentiality. Verification bodies accredited to ISO
14065 must adhere to the verification principles defined in ISO 14064-3°, which include

! See www.iso.org for information about ISO. ANSI, through its U.S. National Committee, is also the sole
U.S. member body representative to the International Electrotechnical Commission (IEC) www.iec.ch., see
http://www.iaf.nu/ for information about IAF.

IS0 14065:2013, Greenhouse gases — Requirements for greenhouse gas validation and verification
bodies for use in accreditation or other forms of recognition.

3 ISO 14064-3:2006, Greenhouse gases — Specification with guidance for the validation and verification of
greenhouse gas assertions




independence, ethical conduct, fair presentation, and due professional care. The purpose
of these standards is to:

e develop flexible, regime-neutral tools for use in voluntary and/or regulatory GHG
schemes;

promote and harmonize best practice;

support the environmental integrity of GHG assertions;

assist organizations to manage GHG-related opportunities and risks; and

support the development of GHG programs and markets.

Consistency is vital in promoting best practice and providing support for developing
GHG programs and markets. Consistency also delivers accurate and consistent
assessments results. ANSI and its peers work to ensure that ISO standards such as ISO
14065 are applied consistently and that the accreditation process meets the requirements
of ISO 17011 *which specifies requirements for accreditation bodies assessing and
accrediting conformity assessment bodies.

Accreditation allows a body to demonstrate that its quality assurance system and
verification process can generate valid results. As part of the accreditation process, the
accreditation body assesses a verification body’s internal systems, processes, quality
controls, impartiality, and independence to successfully complete emissions verifications.
The accreditation body assessors reach assessment conclusions by first remotely
reviewing the verification body’s documentation and then conducting an onsite visit to
the verification body’s offices. Assessors also observe the verification body conducting a
facility visit as part of its verification activities. In order to maintain its accreditation,
verification bodies must undergo annual surveillance and periodic reaccreditation.

Since its launch in 2008, ANSI’s ISO 14065 accreditation program has grown steadily
and is recognized by a number of voluntary and regulatory programs. To date, ANSI has
21 accredited validation/verification bodies (VVB) and has partnered in the efforts of
other accreditation bodies that are operating or establishing similar programs globally,
making ANSI an international leader in the field of GHG validation and verification
accreditation.

The growing list of national GHG accreditation bodies (ANSI peers and members of the
International Accreditation Forum, or IAF), who follow the same approach to overseeing
GHG reporting and offset programs, underscores the importance of accrediting to
international standards. This growth also represents the demands of programs and
stakeholders for consistency, accountability, and transparency in GHG reporting. ANSI
is a member body of the IAF and is a signatory to the Pacific Accreditation Cooperation
(PAC) Multilateral Recognition Arrangement for Accreditation of GHG
Verification/Validation Bodies. This arrangement ensures that ANSI undergoes rigorous
audits by its peers and holds its accreditation program to the highest standards.

*ISO/IEC 17011:2004 — Conformity assessment — General requirements for accreditation bodies
accrediting conformity assessment bodies.



The following mandatory reporting programs accept ANSI-accredited VVBs:

e British Columbia Greenhouse Gas Emission Reporting Regulation

e British Columbia Greenhouse Gas Emission Control Regulation

e Quebec Regulation Q-2, r.15 Reporting Regulation

e Quebec Regulation Q-2, r.46.1 Cap & Trade Regulation

e Massachusetts Greenhouse Gas Emissions Reporting Program

e Ontario Regulation 452/09

e Province of Nova Scotia, Greenhouse Gas Emission Regulations

o Regional Greenhouse Gas Initiative

The following voluntary programs accept ANSI Accredited VVBs:

e American Carbon Registry

e Climate Action Reserve

e Gold Standard Foundation
e The Climate Registry

e Verified Carbon Standard

2) ANSI Comments on WAC 173-442-220:

Specifically, section (6) Eligible third-party verifiers which states:

(a) A third-party verifier must be approved by ecology. Approval requires:

1. Demonstrating to ecology’s satisfaction that the third-party verifier has
sufficient knowledge of the relevant methods and protocols in this chapter.
Ecology may limit certification to certain types or sources of emissions.

1.  Registering as a third party with ecology (both individuals and
organizations); and

iii.  Active accreditation or recognition as a third-party verifier under at least
one of the following GHG programs:
(A) California Air Resources Board's mandatory reporting of GHG
emissions program;
(B) The Climate Registry;
(C) Climate Action Reserve;
(D) American National Standards Institute (ANSI); or
(E) Other GHG verification program approved by ecology.



This text identifies five pathways acceptable for verifier approval by ecology. Of the five
options, only ANSI is an accreditation program based on international standards of best
practice for accreditation (ISO 17011)°. Therefore, only ANSI is consistent with global
accreditation programs. The remaining options do not operate such accreditation
programs.

California Air Resources Board (CARB) is a verifier approval program developed
specifically for the State of California. The procedures which CARB adheres to in order
to ensure conformance with ISO 14065 and ISO 14064-3 are not publicly available. Its
training is only administered in Sacramento specific to CARB-approved methodologies
and regulatory requirements. In addition, it is not clear how Ecology will have any
insight, enforcement options, or feedback into the CARB oversight process of verifiers
operating in its state. The rule also states earlier that verification bodies shall follow ISO
14064-3. 1t is not clear how CARB assesses that accredited verification bodies
understand or follow this standard. CARB also does not follow ISO 17011 in the
operation of its accreditation program.

The Climate Registry (TCR) requires that its verification bodies maintain ANSI

accreditation; making the intent of TCR’s inclusion in this list unclear. Similarly, the
Climate Action Reserve requires that verification bodies under its voluntary program
maintain ANSI accreditation, making the reasoning for CAR’s inclusion also unclear.

Option E, “other GHG verification program approved by ecology,” is not clearly defined
and may result in disreputable parties devising a system lacking the integrity, rigor, and
consistent oversight that ANSI has provided the carbon market since 2008.

ANSI is the only accreditation body listed and the only body that can provide:

1. feedback to Ecology on the performance of verifiers in its state.

2. the ability for Ecology to participate on ANSI’s GHG Validation/Verification Body
Accreditation Committee (GVAC) so Ecology can review ANSI assessment reports,
discuss quality issues and issues pertinent to measurement, reporting, and verification of
GHG emissions.

3. the option to sign a Memorandum of Understanding (MoU) with ANSI which would
allow ANSI and Ecology to share information, collaborate on communications, and
ensure consistency in the accreditation process.

ANSI encourages the Department of Ecology to recognize only ANSI accredited
validation and verification bodies and to partner with ANSI in this important aspect of its
Clean Air Rule. This will provide greater clarity and consistency in the verification
requirements, provide a platform for continual improvement of the verification function
in the rule, be complimentary and consistent with the majority of other GHG programs
which recognize ANSI, and avoid a race to the bottom in terms of the quality of
verification performed under the rule.

> ISO/IEC 17011:2004 — Conformity assessment — General requirements for accreditation bodies
accrediting conformity assessment bodies.



We welcome further dialogue and the opportunity to assist the Department of Ecology as
in developing requirements for verifiers that rely on the successful U.S. voluntary
consensus standards and conformance infrastructure already in place.®

Thank you,

Ann M Howard
Director, ANSI Environmental Accreditation Programs

American National Standards Institute (ANSI)
1899 L Street NW, 11th Floor

Washington, DC 20036

ahoward@ansi.org

Tel: 202-331-3620

Cell: 202-809-1572

Fax: 202-293-9287

WWW.ansi.org

Submitted July 22,2016

% For more information about ANSI’s accreditation programs: www.ansi.org/accreditation




11011 Coby
OVERLAND PARK, KS 66210
PHONE 913/451-8900 FAX 913 /451-1686

CURTIS D. LESSLIE, PE

VICE PRESIDENT, ENVIRONMENTAL AFFAIRS WRITER'S DIRECT LINE — 913/319-6065

JuLy 22, 2016
VIA ELECTRONIC MAIL

Sam Wilson (AQComments@ecy.wa.gov)
Department of Ecology

P.O. Box 47600

Olympia, WA 98504-7600

Re:  Comments on Clean Air Rule (WAC 173-442)
Dear Mr. Wilson;

Ash Grove Cement Company (“Ash Grove”) is writing to offer comments on the
Department of Ecology’s proposed Clear Air Rule (“CAR”) seeking to impose stringent
greenhouse gas limitations on Washington manufacturers. Ash Grove supports the
comments being submitted by the Association of Washington Business (“AWB”) and, to
the maximum extent that those comments are consistent with those stated here, adopts
those comments as Ash Grove’s own. However, Ash Grove is uniquely positioned on
certain issues and so finds it necessary to write comments in supplement to those
submitted under AWB letterhead.

l. Backqground

Ash Grove is an American owned business headquartered in Overland Park, Kansas. Ash
Grove is the largest U.S. owned cement company in the country and the fifth largest
cement manufacturer in the United States with cement plants in eight states, including the
only remaining cement manufacturing facility left in the state of Washington. Unlike all
of its major competitors, Ash Grove has no manufacturing operations outside the U.S. A
pioneer of the limestone and cement industries, the company was incorporated in
Missouri in 1882 and has been majority owned and controlled by the Sunderland family
since 1913. The eight cement plants operating in the Ash Grove system are some of the
most efficient and best maintained in the country. The quality portland and masonry
cements produced at these plants are used in the construction of highways, bridges,
commercial and industrial complexes, residential homes, and a myriad of other structures.



Ash Grove’s Seattle plant is a highly efficient facility capable of producing 750,000 tons
of clinker per year. The plant was first awarded an EPA Energy Star rating in 2006 and
was given its most recent Energy Star certification in February 2016--a tangible
indication of our dedication to fuel efficiency. The Seattle plant directly employs
approximately 90 people (the plant pays roughly $9 million/year in salaries and benefits)
and creates over 700 indirect jobs in the community. Ash Grove is an important part of
the Seattle economy, paying roughly $800,000 annually in property taxes and actively
involved in many local charitable activities. In 2015, Ash Grove manufactured roughly
1/3rd of the cement used in the state of Washington. The remaining 2/3rds (roughly 1.3
million tons) was all imported into the state, predominantly from foreign manufacturers.
We note that there is currently tremendous over-capacity in the cement manufacturing
sector in countries such as China and Korea as a combined result of over-building and
sluggish economies in those countries.” As both of those countries have ready access to
Washington’s ports, these countries generally loom heavily over the Energy Intensive,
Trade Exposed (“EITE”) rule, and very specifically in regard to the cement industry.

11. Cement Manufacturing and CO»

Manufacturing cement results in CO, emissions from two sources. The manufacturing of
portland cement is essentially the process of applying thermal energy to CaCOs
(limestone) to convert it to CaO (calcium oxide). This process is known as
“decarbonization.” Decarbonization is one step in the manufacturing process with the
resulting material called “clinker” as an intermediate product . Ground clinker, plus any
additives allowed or required per ASTM standards, is referred to as portland cement. By
definition, the clinkering process necessarily generates one molecule of CO, for every
molecule of CaO produced.

There is nothing that can be done to reduce these process emissions as they are inherent
to the chemical process by which cement is formed. Roughly 60% of our CO; emissions
come from the liberation of CO, from CaCOs (i.e., are process emissions). The
remaining 40% are from combustion of fossil fuels. Converting CaCOj3 to CaO requires
a lot of heat input which necessarily must be provided by fossil fuel. Ash Grove’s Seattle
plant is a preheater/precalciner kiln--the most energy efficient type of kiln configuration
in use today.

While all cement manufacturing shares the common approach of liberating CO, from
CaCOg to form CaO, there are different types of cement that are specific to certain
performance requirements. For example, on any given day, the Seattle kiln could make
Type I clinker, Type Il clinker, Type 11 clinker or a specialty cement for a local
customer. The particular pyro-processing and grinding requirements for one type of
cement can vary from another type of cement, thus the energy profile differs. This
affects the GHG emission profile from a kiln. While the process emissions do not change
based on product, the combustion emissions can materially differ between when a plant

! To put the overseas production capacity into perspective, in 2014 the U.S. had the capacity to
make 91 million tons of cement. During that same time period, China had the capacity to make 2,730
million tons of cement. With the downturn in the Chinese economy and new Chinese cement plants
continuing to come on line, exports from China are aggressively taking market share from U.S.
manufacturers serving the State of Washington.
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or mill is making masonry cement and when it is making conventional Type 1 cement.
This fact makes comparisons between plants or mills difficult, as it is necessary to know
what type of cement was being produced at any one time--information that is typically
considered business confidential.

The cement manufacturing process also requires a significant amount of electricity
consumption for raw material handling, clinker grinding and finished cement handling.
Ash Grove obtains its electricity from Seattle City Light. As a result, 98% of the
electricity used in the Seattle plant is generated without any CO, emissions (i.e., from a
mix of nuclear, solar, hydro and other renewables from the Bonneville Power
Administration). To put that into perspective, for every ton of cement manufactured at
our Seattle plant, there is 155 Ibs of CO, avoided from electricity generation alone as
compared to if the same ton of cement was manufactured at one of our Chinese
competitors. That is before you even take into account the significant additional CO;
emissions attributable to the different fuels used in foreign kilns and the substantial CO,
emissions associated with shipping cement from overseas ports into Washington.

Portland cement is the most commonly used construction material in the world. There is
no equivalent or substitute product, so demand for cement is proportional to population
growth in order to support the necessary construction related to growth (e.g., roads,
bridges, infrastructure, schools, houses, etc.). Ash Grove has estimated that if the Seattle
kiln were to shut down and the cement replaced with imported Chinese cement, then
global CO, emissions would increase by 327,000 tons per year (see attached
spreadsheet). That assessment does not include the economic impact on the hundreds of
Washington residents that depend on the Ash Grove plant for their livelihood.? In short,
the best thing to reduce greenhouse gas emissions is to maximize the production of
cement in Seattle to meet Washington’s cement demand. That ensures that the electricity
used in the process has the extremely low carbon footprint associated with Seattle City
Light, that the kiln is fired with a lower GHG fuel mix than is associated with Asian kilns
and that the substantial carbon emissions associated with moving 750,000 tons of cement
around the globe from China to Seattle are avoided. Any action that decreases
production at the Seattle kiln will directly increase GHG emissions to the atmosphere.

1. Comments on Clean Air Rule

With this background in mind, Ash Grove has several specific comments on the proposed
CAR. As we have consistently stated during the rulemaking process, we want to
emphasize the potentially catastrophic impact that the proposed rule could have on Ash
Grove’s ability to continue operations in Seattle. The cement manufacturing business is
extremely competitive with vast amounts of cement ready to flow into the U.S. markets
from countries like China. Because portland cement is a true commaodity, purchases are
determined almost entirely based on price. Increasing the cost of cement even by pennies
per ton can make the difference between whether Ash Grove supplies the cement for a

2 Ash Grove notes that none of these impacts appear to have been assessed by Ecology in
developing the rule or assessing its obligations under the State Environmental Policy Act (“SEPA”), Ch.
43.21C RCW. The GHG impacts are clearly significant impacts that require analysis under SEPA through
the preparation of an environmental impact statement.
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Seattle construction project or a Chinese kiln does so. If the CAR materially increases
Ash Grove’s cost of doing business, as the proposed rule is written, the inevitable result
will be that the plant shuts down and all of Washington’s cement is imported. In order to
reduce the likelihood of this outcome, which is bad for the global environment and bad
for Seattle, Ash Grove submits the following comments.

A. Ecology Needs to Exempt Unavoidable Process Emissions:

Ash Grove strongly suggests that Ecology revise the rule to specifically exclude process
emissions that are not subject to reduction or control. Ash Grove recognizes that not all
GHG process emissions are alike. Some process emissions are capable of control as
evidenced by the tremendous work done in the semiconductor industry to reduce
perfluorocarbon emissions through point-of-use abatement devices (see,
http://www.semiconductors.org/news/2011/06/02/news-2011/global-semiconductor-
industry-exceeds-goal-to-reduce-greenhouse-gases/). That is an example where process
emissions could be (and were) controlled. Ash Grove recognizes that those process
emissions amenable to control may be appropriately addressed within the CAR program.
However, where an EITE can demonstrate that it can neither reduce nor control its GHG
process emissions, there is no policy basis for requiring reductions in those process
emissions.

Ecology has included no provisions to address the process emissions from EITE sources
that are incapable of being reduced or controlled. Portland cement is particularly
vulnerable to leakage when process emissions are included within the scope of the CAR
reduction requirements. We strongly encourage Ecology to reconsider the application of
annual reduction requirements to process emissions that are demonstrated to be
irreducible and uncontrollable for industries that are highly subject to leakage. Where
such a showing is made for an EITE source, reductions should be limited to combustion
emissions alone. Ash Grove encourages Ecology to add language to the CAR requiring a
demonstration that process emissions are not capable of being reduced and, where such a
showing is made, exempting those process emissions from regulation.> Ash Grove does
not object to having to periodically revisit the determination to ensure that technology has
not changed since a demonstration was last made.

B. The CAR Needs to be Revised to Prevent Leakage and Increased GHG
Emissions

One of the stated fundamental principles underlying the CAR is that it avoids doing
significant harm either environmentally or economically by causing leakage. As noted
above, cement is a true commaodity as it is fungible and easily transportable. This is why
all cement manufacturing capacity in the state of Washington has been shut down other
than Ash Grove’s Seattle plant. Washington is a coastal state into which foreign cement
can be easily imported thus undercutting the economic viability of local producers. The
potential impacts of leakage on cement manufacturing in Washington are not an abstract
possibility, but an economic reality.

* Exempting unavoidable process emissions would be consistent with Ecology’s obligations under
RCW 34.05.328(1)(e).

4



Ecology stated that the revised rule is intended to reduce the possibility of leakage.
Leakage is the result of driving up the cost of domestic production of a commodity with
the result that production moves to an offshore producer with equal or greater emissions.
In order to avoid leakage, Ecology must provide relief to EITE covered parties. This
need is particularly acute for cement as offshore production results in considerably
greater global GHG emissions. Demand for cement is inelastic--it will continue unabated
regardless of whether the cement used in Washington is manufactured in this country or
in Asia. For every ton of cement made in China rather than Washington, global
greenhouse gas emissions will increase by an estimated 872 pounds. Therefore, setting
aside the loss of over 700 jobs, the closure of Ash Grove’s Seattle plant would result
in annual GHG increases of roughly 327,000 tons per year assuming that the shortfall
in supply were entirely made up for by Chinese cement plants. For these reasons,
preventing leakage is a serious concern to all and the proposed rule needs to be revised to
avoid causing leakage in the cement, and other, industries.

Ash Grove encourages that Ecology amend the CAR language to prevent leakage several
ways.

i. Leakage Prevention: Process Emissions

As noted above, process emissions should be exempted from the rule upon a
demonstration that they are not reasonably amenable to control or reduction. Process
emissions will occur wherever clinker is produced. There is no policy reason to impose a
reduction requirement on something that cannot be reduced.

ii. Leakage Prevention: Revise Benchmarking Approach

a. Benchmarking Data are Not Available for Cement Industry

Ecology should not mandate that EITEs employ a benchmark approach. Ash Grove is
proud of the energy efficiency of its Seattle plant, as demonstrated by our multiple years
of certification as an Energy Star facility. One of the ways that we remain competitive
with Chinese cement (with its lower production costs and negligible environmental
compliance and workplace safety standards) is through careful attention to energy
efficiency. However, we do not believe that the benchmarking process specified in the
proposed rule (i.e., comparing the output-based baseline to a sector efficiency intensity
distribution) is workable for the cement industry.

The data required in order for the benchmarking process to work are not available for the
cement sector. Benchmarking requires that Ash Grove and Ecology have access to GHG
emissions data and production data for the cement sector. As explained below, GHG
emissions data are not available for a vast part of the cement sector and production data
are not uniformly available.

Reliable GHG emissions data are not available for those plants that are Ash Grove’s
competition in the Washington cement market. As described above, as a coastal state,
Ash Grove’s Seattle plant is not competing against plants in Florida or even closer states
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due to the high cost of interstate transport (e.g. truck or rail) as compared to the low cost
of international shipping. The policy reason to benchmark is to steer production to the
lowest emitting producer. If the most likely producer is in China, the Washington
benchmarking process must ensure that benchmarking is against that plant located in
China. Otherwise, increased costs would be imposed on the Washington plant that would
result in leakage to a less efficient producer. This would result in a substantial net
increase in GHG emissions as a result of the CAR. However, foreign plants/governments
are notorious for how inaccurate their GHG emissions data are.* In the absence of
reliable GHG emissions data from the sector participants potentially selling cement into
Washington, it is impossible to ensure accurate benchmarking.

The same issues lie in relation to production data. Cement companies aggressively
protect production data as confidential business information. Information about
individual plant production is not typically available to Ash Grove or Ecology. For
example, under the federal GHG mandatory reporting rule (40 CFR 98), EPA has stated
that production data do not need to be submitted and have established a detailed system
S0 as to ensure that a cement manufacturer does not have its production data subject to
FOIA requests or otherwise amenable to public review. Our review of EPA’s GHG
reporting web page did not identify any cement plants that reported production
information to EPA. For example, see the following federal reports by the companies
identified below:

National Cement Company of California -
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1006642&et=undefined
Lehigh Southwest Cement Company -
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1002566&et=undefined
Cal Portland Company -
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1006842&et=undefined
Hanson Permanente Cement -
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1002431&et=undefined
Mitsubishi Cement -
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1005662&et=undefined
CEMEX Construction Materials -
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1002308&et=undefined
Riverside Cement Company -
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1007927 &et=undefined

* See, e.g., November 3, 2015 New York Times story entitled, China Burns Much More Coal
Than Reported, Complicating Climate Talks, http://www.nytimes.com/2015/11/04/world/asia/china-burns-
much-more-coal-than-reported-complicating-climate-talks.html?_r=0 (“The sharp upward revision in
official figures means that China has released much more carbon dioxide — almost a billion more tons a
year according to initial calculations — than previously estimated.”), as well as the more recent April 3,
2016 New York Times story where the author noted: “Problems with the accuracy of Chinese data make
figuring out what is happening here particularly challenging. A paper published late last month by the
journal Nature Climate Change warned that preliminary energy statistics from China were unreliable, and
that “the most easily available data is often insufficient for estimating emissions.”
http://www.nytimes.com/2016/04/04/world/asia/china-climate-change-peak-carbon-emissions.html?_r=0.
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Note that none of these reports include production data, which EPA allows a source to
not submit specifically as to protect the sanctity of these highly confidential data.

Similarly, trade associations do not release facility specific data. Even if some data were
available, because there are many types of cement plants (e.g., preheater,
preheater/precalciner, wet, hybrid), it would be impossible to derive meaningful
efficiency information using data aggregated across all types of cement plants. This
problem is further compounded when you take into account the variety of products
manufactured in different kilns and in the same kiln at different times of the year. To
meaningfully benchmark between cement kilns, it would be necessary to know, at the
very least, the kiln type and the products that were being made at any specific time.

As a result of the challenges outlined above, it is impossible to gather the information
required under section -070(3)(a) of the proposed rule to determine an efficiency intensity
distribution. The data sources specified in -070(3)(a)(i)(B) simply do not exist. We
recognize that -070(3)(a)(i)(C) provides a pathway whereby Ecology can use “existing
benchmarking information for the sector” when “no production data or emissions data is
available.” However, reliable benchmarking information does not exist for the cement
kilns that are potential suppliers of Washington’s cement. In addition, any such
information would have to be specific to kiln type and cement product made. Comparing
the energy efficiency of a long wet kiln making oil well cement to a
preheater/precalciner kiln making Type V cement yields no meaningful information.

Benchmarking also suffers from the issue in the portland cement industry that there is no
agreed upon appropriate production or product measure.” In the portland cement
industry, there has been a great amount of strife over the subject of what is the
appropriate product to reference when assessing GHG emissions. While “clinker”
production is the source of all direct CO, emissions, that is not the product most cement
companies in the U.S. sell. Cement is what is sold in the market place, but, as noted
above, there are many different types of portland cement (e.g., Type I, Type Il, Type IlI,
Type V, Oil Well, Masonry, etc.). The other metric commonly used is “cementitious
material” (referring to the mix of ground clinker and additives), but this value is even
more difficult to assess with limited data. Either way, we have little remedy for the lack
of data concern.

b. Data Availability Penalties Are Arbitrary and Should be
Deleted

Ash Grove strongly objects to the proposed rule language punishing EITE covered parties
that are not able to provide Ecology with the information required under the rule through
no fault of the covered party. The proposed language in -070(3)(b)(iv) states that if “an
EITE covered party has not supplied sufficient information to complete this assessment,
then the EITE covered party’s efficiency reduction rate must be set at a level that would
reduce emissions at a rate greater than required by WAC 173-442-060(1)(a).” In other
words, if Ash Grove is unable to extract production data for its competitors (who have
zero interest in helping Ash Grove), then the Seattle kiln will be required to achieve
reductions in excess of 1.7 percent annually. It is difficult to understand why the rule is
structured in a way that punishes EITE sources that may not have access to data from
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similar sources. In the case of cement, there is only one plant in the state of Washington
and all of the remaining cement used in the state is imported. How is the source
supposed to account for the sources outside of the U.S.? What policy reason is served by
penalizing a source for lack of available information over which that source has no
control? This is an arbitrary and capricious requirement and we strongly recommend that
Ecology delete -070(3)(b)(iv) from the final rule. Failure to do so is not only contrary to
state law, it also greatly increase leakage as Washington produced cement will no longer
be able to compete against foreign producers.

c. Benchmarking Approach Imposes Significantly More Stringent
Compliance Obligation

The benchmarking based compliance approach outlined in -070 does not provide relief to
Ash Grove, Washington’s lone remaining cement manufacturer. The benchmarking
approach in -070 was added with the intent to ease the compliance burden for EITE
sources so as to prevent leakage and the inadvertent increase in GHG emissions as EITE
sources lose the ability to compete against imports. Because Ash Grove cannot obtain
the required information under -070, our company will be penalized with a more
aggressive reduction requirement. Even if this punitive requirement is eliminated, the
remaining provisions not only fail to offer Ash Grove relief, they impose a significantly
more stringent set of requirements as compared to compliance with the -060 program.

In order to evaluate the impact of the proposed -070/Equation 1 approach, we reviewed
several different scenarios. The simplest example we looked at was a cement plant with
700,000 tons/year of production year in and year out with no variation in production or
emission rate. We assumed 0.8 tonnes of GHG (CO.e) per ton of cement. As shown in
Table 1, If that plant were to comply with the -070/Equation 1 approach, then between
2020 and 2035 it would have to purchase 1,142,400 tonnes of ERUs in aggregate through
2035 and it would be required to reduce GHG emissions by 25.5% as compared to the
baseline.” At the current California allowance auction price this translates to 15 million
dollars of cost to a plant that is making a commodity and competing against foreign
manufacturers that do not face this added expense. This is certainly no better than if the
same facility had to comply using the -060 compliance methodology. In fact, if that
facility happened to be in the bottom quartile of the efficiency intensity distribution, it
would be subject to more stringent compliance obligations than the exact same non-EITE
facility.

More complicated scenarios result in more horrific results. For example, if a source
chose to reduce production annually by the amount necessary to avoid having to purchase
any ERUs, then that same hypothetical cement plant that started with 700,000 tons/year
of production during the baseline would have to reduce production to 272,154 tons/year
by 2035. This would result in 56.5% reductions under -070 as compared to the baseline
period. If that same source complied via the -060 pathway, it would have to reduce
production to 465,625 tons/year by 2035 to achieve the aggregate 25.5% reduction.
Cement plants are not able to operate at significantly reduced levels for any prolonged

® We assume that the plant was in the 25th to 75th percentile and so was subject to the 1.7%
annual reduction obligation.
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period of time and so if a significant prolonged reduction is required the plant would
simply have to stop operating (due to high fixed cost nature of production). In other
words, under this scenario, the EITE source would have to achieve more than double the
reduction in GHGs that would be required under -060.

We ran a more representative scenario reflecting normal variation in production. As
shown in Table 2 below, production was allowed to change much the way it naturally
does over time, but the emission rate was held even. We note that as kilns reduce output,
there is the potential for efficiency to drop as the kiln is not operating consistent with its
design. However, we conservatively ignored that effect. The scenario shown in Table 2
resulted in the cement plant having to purchase 1,114,232 tonnes of ERUs under the -070
pathway through 2035 as compared to 689,376 tonnes of ERUs under the -060
compliance strategy. We understand that -240 was intended to provide some relief to
EITE sources, but note that the express terms of the proposed rule do not actually provide
that relief (-240(c) only provides for withdrawals from the reserve in the case of
curtailment and to address environmental justice concerns). However, even if -240 is
revised such that Equation 2 provides relief to EITEs that increase production, and
assuming that the reserve contains ERUs to distribute, the relief falls far short of bridging
the gap between the -070 compliance pathway and the -060 compliance pathway.

In short, Equation 1 has the potential to impose significant penalties on EITE industries
that would not be experienced by competitors outside of Washington or even by non-
EITE industries in Washington. We do not suggest that under every possible scenario
for every EITE source the -070 pathway is punitive. However, we have documented that
under typical scenarios for our sector the -070 pathway has precisely that impact. We do
not believe that this was the intent of Ecology and we do not believe that there is any
justifiable policy basis for forcing EITE sources to shoulder a greater compliance burden
than non-EITE sources.

We do not believe that the -070 approach has been adequately considered for it to be
memorialized in the CAR at this time. Given the current issues with the EITE approach,
we strongly urge Ecology to withdraw -070 from the current rulemaking to enable the
EITE covered parties to explore better approaches for providing relief for EITE
industries. At the very least, any EITE covered party should have the option of opting
out of the -070 compliance pathway and instead comply with the -060 compliance
pathway starting in 2020.

d. More Holistic Benchmarking (If Benchmarking Approach is
Retained)

For the reasons stated above, Ash Grove has serious concerns about Ecology proceeding
with the benchmarking approach in the proposed -070. We question whether data of
comparable sources can be amassed such that an efficiency intensity distribution can be
established for a sector. However, if the benchmarking approach is retained in some
form either now or in future rulemaking, we believe that it should consider facilities more
holistically. Indirect emissions from the use of Washington’s abundant hydro and other
renewable electric supply at our plant should be factored into any determination of an
efficiency intensity distribution. Electricity is a huge component of the greenhouse gas
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footprint of many cement plants. Ash Grove invests millions of dollars per year at its
plants to decrease electricity consumption. Leakage would create substantial GHG
increases if it forced the production of cement used in Washington from a facility using
very low carbon electricity to a plant using very high carbon electricity. The current
construct of the rule ignores the fact that Seattle City Light’s portfolio is only 2% fossil
fuel based while, according to values provided by the U.S. Energy Information
Administration, Chinese kilns employ electricity that, on average, is 69% fossil fuel
based.® There is no policy basis for excluding this component of a facility’s carbon
footprint if a benchmarking process is going to be employed.

If a benchmarking approach is employed, the rule must also account for transportation
emissions associated with imported product. If a ton of cement is supplied to the
Washington market from China, there are roughly 600 lbs GHG (CO.e) per ton of
cement shipped simply to move that cement from Shanghai to the Seattle docks. Nearly
all of the cement produced in our Seattle plant is sold in the Seattle metro area thus
avoiding the significant transportation emissions associated with moving imports into the
Washington market. Again, given the tremendous GHG emissions associated with
imports it would be counterproductive and contrary to any intelligent policy for Ecology
to ignore the impact of transportation emissions when performing a benchmarking
analysis.

These two factors (carbon footprint of electricity and transportation emissions) result in a
substantial increase in global GHG emissions when our plant is forced out of business by
imports that do not have to meet equal environmental standards. We recognize that it
may be impractical to include all indirect GHG emissions when performing a
benchmarking analysis. However, where indirect emissions data are reliable and easily
gatherable, it subverts the purpose of the rule to ignore them.

iii. Conclusions About Leakage

Portland cement is a fungible commodity product produced in many countries with low
production costs, lax environmental standards and using carbon-intensive energy
resources. As constructed, this rule will likely result in the permanent closure of
EITE industries in Washington, including our plant in Seattle. The rule offers little
protection, only time, which equates to a slower death sentence for industry. If there were
a benefit, one might reasonably argue that it is a worthy cause to lose industry for, but
there is none in the case of our plant. In fact, if our plant were to be shut down, we
determined there would be a 327,000 ton increase in global GHG emissions due to the
resulting increase in imported cement from China. Simply stated, this proposal is ill
conceived policy that harms the global ecology and harms the local economy at the same
time.

Ready access to deep water ports makes Washington highly exposed to foreign imports.
Rail and truck transport of cement in the US is typically limited to about a 300 mile
radius. Ocean vessels can ship vast quantities for thousands of miles and readily do so

® China Electricity Generation Fuel Mix Source: US Energy Information Administration
(http://www.eia.gov/beta/international/analysis.cfm?iso=CHN)
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for less than the cost of ground transportation. It is cheaper for us to import cement more
than 5,000 miles from Korea at our terminal in Portland, OR than it is to ship it 325 miles
from our Durkee, OR plant by truck or rail. This is the reality of modern trade exposure
for the cement industry and this leakage concern has been addressed by every other GHG
program in existence today. Washington has failed to address the major concern of
leakage in this proposal.

C. Ecology Should Not Proceed with the EITE Provisions at This Time

Ash Grove appreciates that Ecology understands the plight of the EITE industries and
that global GHG emissions will increase if EITE industries are not carefully handled. We
appreciate that Ecology has tried to find a viable pathway for assisting EITEs while
meeting the policy goals underlying the CAR. However, Ash Grove has identified many
issues with the proposed -070 approach that will require time to work through. California
has studied how best to address EITEs for many years and has still not identified a good
long term solution; Ecology should not think that it can do so in a fraction of that time.
Therefore, we recommend that Ecology remove -070 from the rule, defer the regulation
of EITEs under the CAR until at least 2024 and allow time to develop a viable means of
addressing the EITE sectors.

D. Ecology Should Allow EITE Covered Parties to Use 2012 Through 2014
as Baseline Period to Avoid Penalizing Early Actions

As proposed, the output-based baseline is calculated by using “the EITE covered party’s
average emissions and average production data during the 2012 through 2016 period.”
Ash Grove is very concerned that this approach will penalize the company for early
actions it has taken in 2015 and 2016 to reduce its GHG emissions. It is harmful and
serves no policy purpose to penalize companies that have taken steps to reduce emissions
in the way the benchmarking procedure does. We recognize that under either the -060 or
the -070 compliance pathways, there is a need to establish a baseline. However, we see
no reason to penalize Ash Grove for having moved aggressively to curb its GHG
emissions in recent years. We strongly suggest that Ecology adopt an approach where a
source must establish a baseline using three consecutive years of valid data of its choice.
That leaves facilities the ability to use 2012 through 2014 for purposes of establishing
baseline and at least reduces some of the penalty against sources that have proceeded
with GHG reduction projects in the past several years.

E. Banked ERUs for EITE Covered Parties Should Not Expire

Ecology claims to have heard our comments and accounted for our concerns in the
proposal, yet the Department has constructed the rule so that banked ERUs expire after
10 years. This is unacceptable for EITE facilities in particular since they have limited
tools at their disposal to make significant reductions in CO, and they must pay high fuel
and power prices as this rule is proposed. It appears that from its inception in 2017,
EITEs would have to bear the cost of increases in fossil fuel and fossil fuel based
electricity. Then, beginning in 2020, EITEs are regulated at the stack and must buy ERUs
if they cannot comply with the ever reducing cap in later years. As noted above, this
scheme is a death sentence for EITEs; it allows some time, but will eventually result in an

11



inability to bear the additional costs not borne by foreign competitors. Allowing EITE
sources a longer ERU life is a small, but important aspect of trying to assist these sources
and allowing them to benefit from reductions early in the life of the program.

F. Ecology Must Provide a Program Offramp in Event that 1-732 Passes

Carbon Washington has placed onto the November 2016 ballot an initiative that would
impose a carbon tax of $15/tonne in the first year, $25/tonne in the second year and
increasing thereafter at 3.5% (plus inflation) with a cap at $100/tonne (2016 dollars).
Compliance with the CAR would be challenging to Washington’s EITE sources.
However, having to pay the CAR rule’s significant compliance costs while also paying
the 1-732 carbon tax would bankrupt most EITE businesses in the state. It is critical that
Ecology recognize this possibility and include in the final rule a provision stating that if
the initiative passes, the CAR rule will not go into effect or, if it has already gone into
effect, remain in effect. Failure to include such a provision would be a clear signal to
industry that it is not wanted in the state.

G. Ecology Must Provide a Safety Valve

All other greenhouse gas regulatory programs of which we are aware contain a safety
valve measure to reassure the covered entities, the markets and the general public that the
program will not have runaway costs. Such a measure could be as simple as removing
the limit on the use of out-of-state allowances as ERUs if the price of an ERU exceeds
$15. Such a provision provides critical information to covered parties and ERU
developers alike that there is a point after which the price of an ERU will be effectively
capped. We have heard Ecology state that perhaps the agency should not have a safety
valve measure as its program is not controlling a market. However, other similar
program (e.g., the CA low carbon fuel standards) similarly do not create allowance
markets and yet they contain a maximum price cap. Ecology should similarly impose a
reasonable price cap rather than leave covered parties guessing as to their potential
liability under the program and hoping that Ecology will issue an emergency rule to
address market price spikes.

Conclusions

Ash Grove recognizes the difficulty in developing a rule of this magnitude on the
schedule that has been demanded by the Governor. We appreciate Ecology’s recognition
of the special challenges faced by EITE industries and the potential to increase global
GHG emissions if the EITE sectors do not receive unique treatment. However, we do not
believe that the appropriate means of addressing EITES has yet been developed.
Therefore, we strongly urge Ecology to finish the rulemaking for the non-EITE industries
and defer the rulemaking for the EITE sectors until it can be adequately evaluated. In
order to provide some certainty for the EITE sectors, Ecology should state in the current
rulemaking that the initial EITE compliance period will be 2023 - 2025 (as opposed to
2020 - 2022). This will allow the EITE sector adequate time to work with Ecology to
evaluate the rules and to enable an orderly transition into regulation.
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If you have any questions about these comments, please contact me at (913) 319-6065, or
curtis.lesslie@ashgrove.com.

Sincerely,

Curtis D. Lesslie, P.E.

Vice President, Environmental Affairs
Ash Grove Cement Company

Attachments:
GHG Emissions Comparison: Chinese cement v. Seattle Cement

cc: Charlie Sunderland
Mike Hrizuk
Carey Austell
Dan Peters
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Table 1. Cost of Steady State Production

Year | Production | Output- Average Efficiency | Calendar | GHG Actual Actual ERUs % Reduction
(tons Based Production | Reduction | Years Emission Emission Emissions | Required as
clinker) Baseline (AP) Rate (RR) | Subject Reduction | Rate (MT | (MT) Compared to
(MT to Pathway CO.e/ton Baseline
CO.e/ton Program | (RPy) clinker)
clinker)(OB (Yy)
2012 | 700,000 0.8 0.8 560,000
2013 | 700,000 0.8 0.8 560,000
2014 | 700,000 0.8 0.8 560,000
2015 | 700,000 0.8 0.8 560,000
2016 | 700,000 0.8 0.8 560,000
2017 | 700,000 0.8 0.8 560,000
2018 | 700,000 0.8 0.8 560,000
2019 | 700,000 0.8 0.8 560,000
2020 | 700,000 0.8 700,000 1.7% 0 560,000 0.8 560,000 0.0%
2021 | 700,000 0.8 700,000 1.7% 1 550,480 0.8 560,000 | 9,520 1.7%
2022 | 700,000 0.8 700,000 1.7% 2 540,960 0.8 560,000 | 19,040 3.4%
2023 | 700,000 0.8 700,000 1.7% 3 531,440 0.8 560,000 | 28,560 5.1%
2024 | 700,000 0.8 700,000 1.7% 4 521,920 0.8 560,000 | 38,080 6.8%
2025 | 700,000 0.8 700,000 1.7% 5 512,400 0.8 560,000 | 47,600 8.5%
2026 | 700,000 0.8 700,000 1.7% 6 502,880 0.8 560,000 | 57,120 10.2%
2027 | 700,000 0.8 700,000 1.7% 7 493,360 0.8 560,000 | 66,640 11.9%
2028 | 700,000 0.8 700,000 1.7% 8 483,840 0.8 560,000 | 76,160 13.6%
2029 | 700,000 0.8 700,000 1.7% 9 474,320 0.8 560,000 | 85,680 15.3%
2030 | 700,000 0.8 700,000 1.7% 10 464,800 0.8 560,000 | 95,200 17.0%
2031 | 700,000 0.8 700,000 1.7% 11 455,280 0.8 560,000 | 104,720 18.7%
2032 | 700,000 0.8 700,000 1.7% 12 445,760 0.8 560,000 | 114,240 20.4%
2033 | 700,000 0.8 700,000 1.7% 13 436,240 0.8 560,000 | 123,760 22.1%
2034 | 700,000 0.8 700,000 1.7% 14 426,720 0.8 560,000 | 133,280 23.8%
2035 | 700,000 0.8 700,000 1.7% 15 417,200 0.8 560,000 | 142,800 25.5%
Total: | 1,142,400
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Table 2: Cost of Variable Production

Year | Production | Output- Average Efficiency | Calendar | GHG Actual Actual ERUs % Reduction
(tons Based Production | Reduction | Years Emission Emission Emissions | Required as
clinker) Baseline (AP) Rate (RR) | Subject reduction | Rate (MT | (MT) Compared to

(MT to Pathway CO.e/ton Baseline
CO.e/ton Program | (RPy) clinker)
clinker)(OB (Yx)

2012 | 730,000 0.8 0.8 584,000

2013 | 720,000 0.8 0.8 576,000

2014 | 710,000 0.8 0.8 568,000

2015 | 700,000 0.8 0.8 560,000

2016 | 730,000 0.8 0.8 584,000

2017 | 715,000 0.8 0.8 572,000

2018 | 675,000 0.8 0.8 540,000

2019 | 700,000 0.8 0.8 560,000

2020 | 700,000 0.8 696,667 1.7% 0 557,333 0.8 560,000 2,667 3.0%

2021 | 720,000 0.8 696,667 1.7% 1 547,859 0.8 576,000 28,141 4.6%

2022 | 730,000 0.8 696,667 1.7% 2 538,384 0.8 584,000 | 45,616 6.3%

2023 | 715,000 0.8 716,667 1.7% 3 544,093 0.8 572,000 27,907 5.3%

2024 | 700,000 0.8 716,667 1.7% 4 534,347 0.8 560,000 25,653 7.0%

2025 | 710,000 0.8 716,667 1.7% 5 524,600 0.8 568,000 | 43,400 8.7%

2026 | 600,000 0.8 708,333 1.7% 6 508,867 0.8 480,000 0 11.4%

2027 | 625,000 0.8 708,333 1.7% 7 499,233 0.8 500,000 767 13.1%

2028 | 575,000 0.8 708,333 1.7% 8 489,600 0.8 460,000 0 14.8%

2029 | 650,000 0.8 600,000 1.7% 9 406,560 0.8 520,000 113,440 29.2%

2030 | 660,000 0.8 600,000 1.7% 10 398,400 0.8 528,000 129,600 30.6%

2031 | 675,000 0.8 600,000 1.7% 11 390,240 0.8 540,000 | 149,760 32.1%

2032 | 700,000 0.8 661,667 1.7% 12 421,349 0.8 560,000 138,651 26.6%

2033 | 690,000 0.8 661,667 1.7% 13 412,351 0.8 552,000 139,649 28.2%

2034 | 710,000 0.8 661,667 1.7% 14 403,352 0.8 568,000 | 164,648 29.8%

2035 | 725,000 0.8 700,000 1.7% 15 417,200 0.8 580,000 162,800 27.4%

Total: | 1,172,699
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alculates the greenhouse gas (GHG) emissions attributable to manufacturing a ton of cement in China, the world's
nd attributable to making a ton of cement at the Ash Grove Cement Company (Ash Grove) plant in Seattle, WA.
)ns are calculated using the best available information from Ash Grove and government sources. These data are
otal additional GHG emissions that would occur were the Ash Grove Seattle plant to close and its production
ports from China.

that if the Ash Grove Seattle plant were shut down and the missing capacity met by Chinese exports, the toal
s annually would be approximately:

296477.3954 MTl/yr



5 Attributable to Cement Made in China v. at Ash Grove Seattle Plant

China
CO2 EF

% (kg/MMBtu) CH4 N20
63% 95.52 0.011
2% 75.1 0.003
4% 53.06 0.001
22% 0 0
1% 0 0
8% 0 0

Ash Grove Cement Company
Assessment of Additional Greenhouse Gas Emissions Associated With Transporting Cement to U.S. MArkets

Total GHG
(kg/MMBtu)
0.0016 96.27
0.0006 75.35
0.0001 53.11
0 0
0 0
0 0

Washington (Seattle City Light 2014)

Source %
0.9%
0%
0.9%
89.6%
4.3%
4.3%

CO2 EF
(kg/MMBtu)
95.52

75.1

53.06

0

0

0

US Energy Information Administration (http://www.eia.gov/beta/international/analysis.cfm?iso=CHN)
ty Lights (http://www.seattle.gov/light/FuelMix/)

le C-1

0,089 Btu/kWh 0.010089 MMBtu/kWh
0,354 Btu/kWh 0.010354 MMBtu/kWh
0,334 Btu/kWh 0.010334 MMBtu/kWh

| (http://www.eia.gov/tools/fags/faq.cfm?id=667&t=2)

Use
63% 148.89 Ib GHG/ton cement
2% 3.80 Ib GHG/ton cement
4% 5.34 Ib GHG/ton cement
22% - Ib GHG/ton cement
1% - Ib GHG/ton cement
8% - Ib GHG/ton cement
158.03 Ib GHG/ton cement
10.60
1 25
155 Ib/ton cement
CO2 EF
% (kg/MMBtu) CH4 N20
90% 95.52 0.011
0% 75.1 0.003
10% 53.06 0.001

2,000 BTU/ton clinker
e plant
ustry knowledge

90%  606.35638
0% 0
10% 37.1707993
643.527179
592.045005

96 Ib/ton cement

298

Total GHG

(kg/MMBtu)
0.0016 96.27
0.0006 75.35
0.0001 53.11

3.181000 MMBtu/ton clinker

0.9%
0.0%
0.9%
89.6%
4.3%
4.3%

25

Source %
54%
3%
43%

54%
3%
43%

298

CO2 EF
(kg/MMBtu)
95.52
75.1
53.06

363.81383
15.820229
159.83444
539.46849
496.31101

CH4 N20
0.011 0.0016 96.27
0.003  0.0006 75.35
0.001 0.0001 53.11
0 0 0
0 0 0
0 0 0
Ib GHG/ton cement
CH4 N20
0.011 0.0016 96.27
0.003  0.0006 75.35
0.001 0.0001 53.11

China
Weighted
EF
60.1776
1.502
21224
0
0
0
63.80

WA
Weighted
EF
0.85968
0
0.47754
0
0
0
1.34



Ash Grove Cement Company
Assessment of Additional Greenhouse Gas Emissions Associated With Transporting Cement to U.S. MArkets

2.4 gal/1,000 ton-statute mile  Diesel

CcO2 CH4 N20
22.3587 0.006615 0.01323
1 25 298
22.36 0.17 3.94
26.47
0.06
170 statute mile
10%

11.88 Ib/ton cement

54 Source: Oregon Freight & Climate Change Background Paper (2010).

Note: Paper suggests 54 grams CO2e/ton-mile for domestic marine and higher for international
5067 miles from Shanghai to Seattle

73618 gs to SEA
01.96 Ibs

Transportation (NRDC) (http://www.nrdc.org/international/cleanbydesign/transportation.asp)

601.96 Ib/ton cement

5 Ib/ton cement Environ Study
2.4 Ib/ton cement Environ Study

871.7 Ibl/ton cement

750,000 tons/yr

Note: Calculations based on tons clinker produced. Clinker is ground to produce cement.

500 Ib/ton cement

1,371 Ib/ton cement

6,877 STlyr 296,477 MTlyr



June 17, 2016

Ms. Sarah L. Rees

Special Assistant, Climate Policy
Washington Dept. of Ecology
PO Box 47600

Olympia, WA 98504-7600

Re:  Request for extension to public comment - Clean Air Rule

Dear Ms. Rees:

On behalf of the Association of Washington Business (AWB), I am writing today to ask for
an extended public comment period on the recently proposed Clean Air Rule — Chapter 173-
442 WAC and Chapter 173-441 WAC - as well as the accompanying support documents that
are part of the official record.

AWRB serves as the state’s Chamber of Commerce and Manufacturing Association,
representing more than 8,000 employers throughout the state. Our broader membership
includes many of the covered facilities and companies that would be regulated under the
new rule proposal.

While we, and our members, are appreciative of the ongoing dialogue with the Department,
we believe more time will be required to provide meaningful feedback and public comment
on such a complex rule. Attached is an addendum that includes examples of language
within the draft-rule that is confusing or ambiguous, highlighting our need for more time
during the public comment period to review the rule language and develop meaningful
comments.

We are proposing that Ecology provide an additional 30 days of public comment beyond the
current deadline of July 22nd.



Thank you for your willingness to work with the broader stakeholder community,
providing adequate and timely review. Please let us know if you have any questions
regarding our request for additional comment time. We look forward to your reply, and
working with you in the development of a workable Clean Air Rule.

Sincerely,

Brandon Houskeeper
Government Affairs Director
Association of Washington Business

Cc- Maia Bellon
Chris Davis
Matt Steuerwalt
Stu Clark



Addendum to AWB'’s request to extend the public comment on proposed Clean Air Rule.

Washington Clean Air Rule (WAC 173-442/441)

Following are issues AWB, and our member companies, believe need additional clarification
/ explanation in order to prepare competent comments on this rulemaking.

-020 Definitions Section:

General Questions:

What is meant by “The definitions in this section apply throughout this chapter
unless the context clearly requires otherwise”? Aren’t contextual assumptions
subject to interpretation?

Non-defined terms:

“Allowances” are not defined in either WAC 173-441 or WAC 173-442. What is the
definition of allowances?
“Final distribution” as used in WAC 173-442-040(ii) is note defined.

0 What is meant by “final distribution”?
How does an EITE source assure that a “unit of production” appropriate for their
“sector” is used for “output-based baseline” and compliance determination? The
“unit of production” concept does not account for variability in space heating
associated with weather conditions. Furthermore, the variability in co-location of
office/administrative space with production operations can skew “unit of
production” metrics leading to arbitrary results.
What is a “sector” within which comparisons can be made? NAICS codes are very
broad and may include very different kinds of facilities. For example, an aerospace
facility where large components (e.g., wings and fuselages) produced off-site are
assembled into a final aircraft is very different from a facility that both builds those
large components and assembles final aircraft.

o Ifitisnot possible to define a rational throughput-based reduction rate, what

is the outcome?

0 Where is the latitude to compare comparable processes defined?
0 What principles constrain Ecology’s discretion in defining the sector?

0 What is the approach for a facility that is unique?



Specific to the Proposed Rule:

1(k)(ii) specifically states that electric generating units are ineligible for this
provision. There seems to be at least one double negative in the implications of
excluding the generation sector. What was the intent of this exclusion and does the
language come together to support that intent?
1(m) & 1(q) What is the difference between (m) Emissions reduction unit (ERU) and
(q) renewable energy credit?

0 Does ERU = one renewable energy credit?

1(r) Why doesn’t the definition for “reserve” more clearly indicate it is an “ERU”
account for consistency with 173.442.240? “REC” should also be accounted for?

1(s) In the definition of “Vintage Year,” reference is made to an allowance. What is
an allowance?

1(i) Aren’t all emissions “covered GHG emissions” under the rule (because the rule
applies to all stationary sources, NG distributors, and petroleum product producers
or importers of GHG emissions)?

0 What are the obligations of a facility that is owned by a covered party but
that does not have an emission reduction requirement itself?

1(i)(iii)(A): Is a “natural gas distributor” under 173-442 the same as a “supplier of
natural gas” under 173-441?

1(i)(iii)(B): The rule is confusing as to how voluntary parties do and do not
participate in the program. Merely reporting one’s emissions under 173-441 should
not bring a facility within operation of the rule.

1(i) and (j) include the definition of covered natural gas emissions and identifies
natural gas distributors as “covered Parties.” The rule cross references WAC 173-
441-120, which is a rule relating to Ecology’s GHG reporting requirements. This is
the operative language that makes the natural gas distributor responsible for the
combustion/oxidization that occurs at stationary source (aka point source), over
which the distributor has no control.

0 Isit Ecology’s intention to issue an air operating permit (AOP) to the natural
gas distributor instead of the owner of the actual stationary source to account
for the emissions associated with that source?

0 If so, how can Ecology issue an AOP to an entity that does not operate or
control the stationary source?

0 How can the natural gas distributor ensure or verify that the natural gas is
properly or efficiently combusted versus being released as methane?



0 Who is the responsible party in such cases and who is accountable for
operational control of the stationary source?

1(j) Why was the vocabulary (e.g., covered parties vs. facilities) changed to be
inconsistent with -441?

1(j) What is the regulated entity —i.e. is it the owner/operator, or is it the facility that
is capped?

0 If the latter, how are multiple smaller sources owned by the owner/operator
excluded?

0 If the former, why isn’t Washington State as owner/operator of numerous
facilities adding up to more than 100,000 tons/year a “covered party” under
this rule?

1(1) What is the hardship threshold that was utilized to designate a facility an EITE?

0 Please describe the difference between the facilities thus far qualified under
the EITE category, natural gas local distribution facilities and refinery

facilities.

-030 Applicability Section:

General:

Responsibility and Baseline: What are the boundaries for an affected facility. For
example, JBLM has several different gas meters, all located on one contiguous
property. All of them together may put JBLM into the stand-alone compliance
category.

Will the utilities be required to increase their compliance obligation to cover EITE
emissions reductions for 2017-2019?

0 Please clarify a utility’s responsibility in the event that an ETITE facility does
not meet its reduction requirements. Would the utility service provider be
responsible for making up the difference?

How will the Clear Air Rule apply to Federal facilities operating within Washington
state?

Specific:

(1) Need to confirm that for EITEs that baseline emissions and Table 1 together
determines applicability year.
(2) Applicability of this chapter (rather than to)?



(3) Is (3) limited to facilities for with baseline emissions less than 70,000 tpy during
the 2012-16 time period since other the other facilities (i.e., those with baselines over
70,000 tpy) already have a compliance obligation?

(3) and (4) What is the difference in effect of subsection (3) and subsection (4)?

(4) The statement that “Whenever there is any change that affects covered GHG emissions,
a covered party must reevaluate whether this chapter applies” is overly inclusive because
some listed changes, such as changes in operating hours and changes in production
are not necessarily anticipated in advance and are not known until after annual
operational or emissions data are collected. The timing of the mandatory evaluation
is unclear; it would be impossible to reevaluate contemporaneously with the change.

0 (4) Itis not clear how (4) applies at a facility for which emission reduction
requirements have already been established.

(5) A covered party only escapes this section once it complies with the provisions of -
210(7). There is no exclusion for “covered parties” that should never have been
subject to this rule.

o0 Did Ecology intend to make all sources prove that their emissions are below
50,000 for three years or only those that at some point triggered a compliance
obligation? It is not clear whether a covered party with emissions <50K MT
escapes only the requirements of section 173-442-030 (section) or the entire
chapter 173-442.

(5) states after 3 consecutive years of falling below the 50 MT CO2e, the party will
not be subject to these requirements.
0 Does that mean if we go 3 years in a row below 50 MT CO2e, that we lose all
our allowances that could be sold?
(3) vs. (5) — (3) establishes the “compliance threshold” at 100,000 metric tons/year

and declining to 70,000 metric tons/year in 2035 “and beyond.” Yet WAC 173-442-
030(5)(a) establishes that a covered party will no longer be “subject to the
requirements of this section” once, after three consecutive years, “covered GHG
emissions [are] less than 50,000 metric tons/year of CO2e.

0 So, if a covered entity has emissions of less than 70,000 metric tons/year of
CQO2e for one, or even two years, but more than 50,000 tons/year, is it still
subject to “the requirements of this section” during those times, even though
they have fallen below the 70,000 metric ton/year threshold?



0 If so, then there is an inconsistency in the definition of “compliance
threshold,” for a covered party would still be subject to regulation — even if it
had reduced emissions below 70,000 metric tons/year in perpetuity.

0 What is Ecology’s rationale for this difference?

-040 Exemptions Section:

e 1(a)(iii) exempts Suppliers of Industrial Greenhouse Gases.
0 What entities are covered under this exemption?
0 What is the rationale for exempting the emissions from the combustion of
the fuels these entities supply?
e 1(b) states CO2 from industrial combustion of biomass is carbon free.
0 Does this include biomass for electric generation?

-050 Baseline for non-EITE covered parties

General:

e 050 and WAC 173-441-120 Fuel Importers: It is implied that subpart mm is the
basis for importer analysis in Category 2, but not clearly stated.
0 How would imported data, as defined in the rule, be collected in the form
of subpart mm back to 2012?

e How is weather normalization factored into a utility’s compliance obligation?

e What safeguards will be put into place to ensure that consumers do not migrate
from natural gas to less environmentally viable fuel sources such as wood-
burning stove?

Specific:

e (1)(b)(iii) This is the definition of a Category 2 covered party. Sub (iii) defines a
Category 2 covered party as “A covered party which: ... Had average covered
GHG emissions less than 70,000 MT CQO2e per year during calendar years 2012
through 2016;”

0 There does not appear to be a minimum emission threshold for covered
parties.

0 Isit the intend of this rule to capture all stationary source owners,
petroleum producers and natural gas distributors who emit less than
70,000 MT CO2e in the definition of Category 2 covered parties?

e 2(c) How would exported or imported data, as defined in the rule, be collected in
the form of subpart mm back to 2012?



0 A list of excluded mm products, rather than a list of included products,
exacerbates the technical issues and data gaps from a carbon accounting
perspective.

0 How will Ecology be addressing this confusion?

e (3)(a)(ii) is unclear. (a) Ecology must calculate the Category 1 baseline GHG emissions
value based on the average (in MT CO2e per year) of: (i) Five years of covered GHG
emissions data between 2012 through 2016, or (ii) At least three years of covered GHG
emissions* subject to (b) of this sub-section.

0 It appears that (b) addresses omitting specific calendar years, at Ecology’s
discretion. It would seem that a comma or text inserted at the * above
could be useful: “from 2012 to 2016, with data omitted...”.

e (3)(b)(i)(B)/(C) - (B) Explains why you should cut a year from the baseline, but
then (C) states the change can’t be a result of process or production changes,
regardless of whether outside of control.

0 Does this mean we cannot adjust the baseline for hydro conditions,
because in a good hydro year, we would have less generation?

-060 GHG Emission Reduction Pathway

e (1)(b) requires annual decrease of the GHG emission reduction pathway. The GHG
emission reduction pathway is defined as the annual reduction requirement.
Decreasing the reduction requirement means increasing the emission cap each year —
allowing higher emissions. This doesn’t make sense.

¢ How does an entity dropping out of the program work with the LDC provider being
responsible for everyone not regulated separately? For example, if a covered facility
is regulated on its own and reduces its emissions to 49 MT CO2e each year for three
years in a row, it drops out of the program. Does that mean that it is now considered
under LDC providers” emissions? Is the LDC emissions 49 MT CO2e higher as a
result? Does the LDC baseline get to include the previously covered facilities

baseline?
-070 GHG Emission Reduction Pathway — EITE
General:

¢ Did Ecology intend that EITE treatment be mandatory or optional? Where’s the opt-
out provision?
e Does the EITE sector have a pre-determined GHG reduction schedule that will have

to be achieved by aggregated reductions at individual facilities?



Why is the term “efficiency reduction rate” rate used?
0 Isn’tit counter intuitive?
0 Isn’t the objective to increase efficiency to reduce GHG emissions?
0 Isn’t the amount of GHGs produced per unit of production better described
as an intensity factor?

The draft rule does not contain any information as to a description of the process
that would be utilized, by ecology, to set the efficiency reduction rate. What would
be the process and variables considered to calculate the efficiency reduction rate for
those EITEs that fall into these two categories?

What formula and variables must Ecology use to calculate “efficiency intensity
distribution?”

What safeguards are being put into place to ensure that participants won’t be
penalized in the event that an ERU market is not fully developed or matured by the
start of the CAR compliance period?

Specific:

(1) How will Ecology protect confidential business information from public access?
(2) How will the efficiency benchmarks be determined for sites that produce
multiple products (such as electricity that is produced at the mill and sold to the grid
rather than consumed on site)?

(2) Baseline definition is unclear?

0 (2)(a)(i)(A), what if an EITE covered party’s annual emissions are <70K MT
for any given year? Are those <70K emissions excluded (recall that the
Chapter is not applicable for EITEs until 2020 per -030). Also, this presents a
huge issue for any facility with a project permitted but not yet constructed
and operational in the 2012 to 2016 period (or a project that becomes
operational late in this five-year period).

(2)(c) include reference to Table 1 for clarity
(3)(a) How will Ecology calculate an efficiency intensity distribution for each sector
with an EITE covered party, specifically;

0 What is the spatial scale of the distribution (e.g., Washington state, U.S.,
global, etc.)?

0 What is meant by efficiency intensity distribution?

0 What is meant by “meets the requirements in WAC 173 — 442 -030?



0 Why is there no reference to efficiency intensity distribution requirements in
173- 442 -030.

o Will the entire section need to average 1.7%?

o Will facilities within the sector that are required to report GHG emission data
to either EPA (25K threshold) or Washington state (10K threshold), but that
do not meet the proposed CAR applicability threshold (less than 70K), be
included an EITE covered party be included in the efficiency intensity
distribution

(3)(a) is unclear: “Ecology must calculate an efficiency intensity distribution for each
sector with an EITE covered party that meets the requirements in WAC 173-442-
030.”

0 What / who has to meet the requirements in -030?

(3)(@)d)(A)(V) Will a covered parties” data be compared on a state, US, North
America, or Global basis?
o Willit be a global comparison, as suggested by the allowed use of data from
Trade associations?
0 Why does the plain English Document state a covered party will be
compared to “National peers” when that isn’t clear in the rule?

(3)(a)(i)(C) How would a source know that their “unit of production” is acceptable
and how can we evaluate this as-yet unknown unit in preparation of comments?
(3)(@)(d)(C)(I) What year would “reasonably current” refer to?

(3)(a)(i)(B) How will Ecology use production data from EPA’s GHG reporting
program when EPA has determined that production levels are confidential business
information (76 FR 30738, May 26, 2011; 78 FR 71904, November 29, 2013)?
(3)(a)(d)(B)(IIT) What is the particular source for production data from the DOE
energy information agency (not found in EIA form 1605(b) or EIA form 846)?

(3)(b) Why does section 070 reference back to 060 (non-EITEs)? Why does it reference
“GHG emission reduction pathway” instead of the “efficiency reduction rate.”
(3)(b)(i) How will Ecology determine the specific numerical value to set as the

efficiency reduction rate of an EITE covered party with output-based baseline less
than or equal to the twenty-fifth percentile value of the sector’s efficiency intensity
distribution?

(3)(b)(i) For facilities that have an output-based baseline less than or equal to the

twenty-fifth percentile, what is the maximum efficiency reduction rate?



e (3)(b)(ii) How will Ecology determine the specific numerical value to set as the
efficiency reduction rate of an EITE covered party with output-based baseline
greater than or equal to the seventy-fifth percentile value of the sector’s efficiency
intensity distribution?

e (3)(b)(iv) What criteria will Ecology use to determine if a facility has “supplied
sufficient information to complete [the assessment of the facility’s efficiency
reduction rate]”?

0 What specific information does Ecology expect a facility to provide? This
does not appear to be specified in the rule.

e (3)(b)(iv) and (v) are not clear enough for parties to distinguish their differences.

o0 Can you provide clarity?

e (3)(b)(iv)/(v) stipulates that parties unable to supply sufficient data must be given an
“efficiency reduction rate” greater than would have been required under -060.

0 What math will be used to determine “greater” since values in -060 are
absolute (not normalized) and those in -070 are divided by units of
production — they are not comparable so how would “greater than” be
calculated?

e Is (3)(b)(iv)/(v) intended to force Ecology to mandate a more aggressive emission
reduction pathway than the vulnerable EITE facility would otherwise be assigned in
-060?

e (4)(b) What criteria are used to define “units of production” per Equation 1 in
determining emission reduction pathway for EITE covered parties?

0 EPA’s GHG reporting program requires reporting of fuel combusted — would
this be a “production data” denominator?

e How is a baseline set for modified EITE facilities? There are no provisions for EITE
facilities equivalent to -050(4)(b) for non-EITE facilities.

-100 Emission Reduction Units
General:

e A facility can purchase ERUs from outside of WA State but cannot sell them outside
of Washington State?
0 Is that correct?

-110 Generating Emission Reduction Units




General:

Is there any connection between ERUs and ERCs in WAC 173-400-131 Issuance of
emission reduction credits and 173-400-136 Use of emission reduction credits (ERC)?
What does it mean that ERUs are not a property right?

What secures the value of an ERU if it is stipulated in the rule not to be a property
right?

-140 Exchanging Emission Reduction Units

General:

Will there be dollar amount given to the ERU’s when transferred from one entity to
another?

If ERUs have an economic value, how are they not also a property rights?

“ERUs must be enforceable by the state of Washington.” How is this accomplished?
What are the protocol and process for acceptance?

If only covered parties may bank or exchange ERUs, how are they contributed by
third parties?

Please elaborate on the ERU registry and transfer of ERU’s between entities. What
will this look like under existing rules and laws?
0 What are the protocol and process for acceptance?

-150 Criteria for activities and programs generating ERUs

General:

Why is there an additionality requirement?

Why is there an enforceability requirement?

Would becoming a generator of an ERU have implications for a party or facility not
otherwise subject to this rule?

Emission reductions have to be permanent, but how will it be addressed that an ERU
contributor may have future expansion needs unrelated to the reduction?

If emission reductions are vintage, aren’t they already permanent and enforceable
inasmuch as they’ve already happened? Or does Ecology have something else in
mind?

It is essential to note that utilities are already mandated to achieve all cost effective
forms of conservation under WUTC rules.



0 Please describe how the Clear Air Rule intends to qualify ERU’s resulting
from energy conservation if mandated savings does not count under this
pathway.

0 Does Ecology intend to coordinate with the Washington Utilities and
Transportation Commission to define qualifying conservation projects?

Will direct use of natural gas natural gas as a substitute for a less efficient fuel
source, or natural gas fired combined heat and power be considered an allowable
ERU generation source?

Will Ecology allow diesel/gasoline to CNG fuel switching for the transportation
sector?

Specific:

(1)(b) defines the term “permanent”, which is one of the criteria that must be met in
order for an activity or program to generate ERUs.

0 How will Ecology inforce emissions arising from “activities” that are not
under the control of a covered party may not be “permanent,” including
those enumerated in WAC 173-442-160, such as transportation activities,
including those defined in WAC 173-442-160(3)?

(1)(e) How are emission reductions resulting from RCW 80.80.040 (GHG emission

performance standard) “additional” and therefore acceptable under this rule?

1)(e)(ii) Is this subsection meant to provide specific exemptions to subsection (1)(e)
and (1)(e)(i)?

0 Why does subsection (1) (e) (i) use the terms “statute, rule or other legal
requirement” but subsection (1) (e) (ii), which may be attempting to list
exemptions, use the word “policies?” Is there a distinction intended by
drafters of the rule for the use of these different terms?

(1)(e)(ii) If this subsection is meant to provide exemptions from the prohibition on
double counting of emission reductions, what did authors of the rule envision as the
potential for emission reductions effectuated by a new baseload electric generating
source meeting the terms of the state’s emission performance standards under
Chapter 80.80.040 RCW?



o WAC 173-442-150(1)(e)(ii)(B) identifies the emissions performance standard
as a “policy” that can be used to generate ERUs. Can Ecology explain how
this “policy” would do so?

e (1)(e)(ii)(D) How are Commute Trip Reduction program emission reductions
“enforceable?”
0 Is Ecology aware of the methodology DOT applies in calculating emission

reductions associated with achievements in CTR programs?

¢ (2) This includes the exemption for biomass as an emitting resource.
0 Why is that exemption called out here?
0 Does this mean biomass combustion can be used to generate ERUs?
0 Please elaborate on the types of biomass combustion projects that can be used
to generate ERUs.

-160 Activities and programs recognized as generating ERUs

General:

e We do not understand how there are sufficient credits/offsets for compliance, in
terms of the projects described for Washington.

0 Can Ecology describe the methodology used to determine how it projects
sufficient credits?

¢ What happens when protocols upon which these emission reductions are calculated
change?

¢ Nowhere in the proposed WAC is it explicit that an action by a covered entity to no
longer engage in an activity that produces GHG emissions is considered a program
or activity that generates an ERU. For example, the compliance threshold applies to
electric generation facilities for which the owner (an electric utility) is responsible for
making reductions.

0 What if that electric utility decommissions a fossil-fueled generating unit
with emissions below the compliance threshold that triggers the rule’s
application to electric generating units?

0 Why shouldn’t the utility be allowed to accrue ERUs for the permanent
reduction that occurs by its action?

e Whatis Ecology’s intention in expressing natural gas conservation in unites of
megawatt-hours?

0 Isnatural gas being considered only as a fuel for electric generation?



Specific:

(2) What external registry programs are acceptable under?
(2)(b) What are the parameters for an acceptable “process”?
(2)(c) What does the text in WAC-173-442-160(2)(c) mean?

0 What is meant by the following phrase in -160(2)(c): “Project types must not
be included in the methodologies used in the emission calculations that
generate the covered GHG emissions for any covered party reporting as per
chapter 173-441 WAC”?

(3)//(8) Are the emission reduction protocols identified in -160(3)-(8) deemed to meet
the requirements in WAC 173-442-150(1)(a)-(e), or do covered parties also need to
demonstrate that these criteria are met?

(4) How can a facility submit a methodology for demonstrating GHG emission
reductions and calculating emission reduction units associated with operation of
industrial combined heat and power (CHP) systems to Ecology for approval?

0 What criteria will Ecology apply when approving such methodology?
(WAC-173-442-160(4)).

(5)(a)(iii) says only conservation and energy efficiency that exceeds targets
established through RCW 19.285 for electrics, or put in place by Commission Order
for gas, will count.
0 Will only incremental conservation that is cost effective because of CAR
count?
(5)(c): The citations of WAC 173-442-170 (2)(a) and (b) are uncertain and may be

incorrect.

0 Can you clarify how they apply?

-170 ERUs derived from Allowances

General:

Please provide more guidance on what types of state allowances will be acceptable
for the purposes of this program.
Can natural gas distributers use Reserve allowances to compensate for the expansion

of their system and the addition of new customers?



Specific:

e (1)(a) What is a multi- sector program, and why do allowances need to come from it?
e (2)(a) How do tables 3 and 4 interact?
e Please clarify the meaning of Table 4 and explain with examples how Tables 3 and 4

work together?

0 What is the rationale for this section?
0 Table 3 outlines a percentage limit of usage of allowances for covered parties

which indicates that over time the upper limit for usage is reduced as each
compliance period passes. For example, for the compliance period (2017 —
2019) the upper limit is 100% while in (2035 and beyond) the upper limit is 5%.

In (2)(b) the rule states “A covered party may use allowances from a single
vintage year within a compliance period consistent with the percentages in
Table 4. The originating program assigns the vintage year for each
allowance”.

0 Table 4 outlines limits on the use of allowances from a vintage year within a

compliance period. More specifically Table 4 outlines that for each year within
the three-year compliance period a further limitation on the use allowances
exist. For example, for the 1% year of the compliance period it indicates that
35% of the allowances can be utilized in the same year as the first year of the
compliance period. This seems to conflict with Table 3 which says that in the
first two compliance periods 100% of the compliance obligation can be
achieved via allowances from external GHG emission reduction programs.
¢ (2)(a): What is the objective in restricting the use of allowances?
0 How is this addressed in the economic impact assessment?
e 2(b) What is the objective in restricting the use of allowances by vintage year?
0 How is this addressed in the economic impact assessment?
0 What does “not to exceed 35%” of a vintage in year one of a compliance

period mean?

-200 Demonstrating Compliance

e 6(b) “The emission reduction requirement established for each compliance period
ending in 2035 must continue to be met for all following compliance periods”.
0 When do the reductions end? Is there an end-date for compliance past
2035?
0 When they are below 70,000 mt?



0 What if facility never gets there?

-210 Compliance Report

General:

Why is Dept of Ecology requiring compliance record keeping for 10 years?
Why are compliance reports required annually if the compliance period is 3 years?

Specific:

(6)(b)(iii) What, specifically, is meant by the broad statement “other forms of
noncompliance with this chapter”?

-220 Verification

Under what circumstances would more than one verification audit be needed?

-240 Reserve

General:

Why do reductions from a curtailed facility go into the reserve when the facility has
not been permanently shut down?

What happens when the reserve is exhausted?
The Clean Air Rule refers to a 2% annual decrease in emissions that goes towards the
reserve. Is this in addition to the Participant’s annual reduction target, or is this

included in that goal?

Specific:

(1)(b) Do all “reductions” from a curtailment go into the reserve, or just the quantity
to be reduced during the compliance period?

(1)(C) includes language on curtailment. Given earlier exclusion of electric

generation from curtailment, does this mean that if CCCT plants are not running for

4 consecutive months, it has no impact on whether the year will be counted?

(2) What are those conditions where two ERUs may be generated for each metric ton

of reduced GHG emissions?

0 Would this provision be used to account for RECs generated under the EIA

that include multipliers for various factors associated with generating those
RECS?

(2)//(3) What happens if the emissions associated with these activities exceed the

available ERUs in reserve?



¢ (2)//(3) What if the reserve is depleted and a new entrant comes into the market or an

EITE looks to expand production?

e (3)(a) What is the rationale for assigning a facility restarting operations 50% of the
ERUs that were allocated to the reserve during the calendar year prior to restart for
curtailment?

0 Why not 100% coverage for the applicable compliance period prior to restart?

e (3) What are the parameters for transferring ERUs out of the reserve, and how will it
be done?

¢ (4) How will Ecology decide who will get the ERUs (e.g., will they be auctioned)?

¢ (4) What is the rationale for limiting eligibility for the use of reserve ERUs just to the

entities and activities identified in the subsection?

250 — Compliance

e 250, Table 5, shows for 2017-2019, we have to file a report to Ecology by July 28, 2021.
0 Does that mean we can lump 2017, 18, and 19 together for compliance?
0 Can we borrow within the compliance period, as well as bank? That is, it
is clear we can use an ERU created in 2017 for 2019. Can we use an ERU
from 2019 to meet requirements for 2017?

Miscellaneous Questions/Clarification

e Technical correction — In the amendatory section for WAC 173-441-120 (GHG
reporting rule - not the CAR) Page 20 Part NN for supplier of natural gas and
natural gas liquids, the exception columns references 173-441-03 subsection (1).
This subsection pertains to facilities reporting requirements — not suppliers.
Subsection (2) of this Section is the applicable subsection for suppliers.

0 Is that the subsection that should be referenced in this table on line NN?

e What are the estimated economic impacts to low income households resulting
from the Clean Air Rule? How does Ecology intend to mitigate the increased
energy burden of the State’s most economically vulnerable households that
results from the CAR?

e How is “least burdensome” being defined in the context of the Clean Air Rule?



July 22,2016

VIA U.S. MAIL & EMAIL

Mr. Sam Wilson

Washington Department of Ecology
P.O. Box 47600

Olympia, WA 98504-7600
AQComments@ecy.wa.gov

Re: AWB Comments on the Proposed Clean Air Rule

Dear Mr. Wilson:

The Association of Washington Business appreciates the opportunity to provide the attached
comments on the Washington Department of Ecology’s proposed Clean Air Rule, published as a
proposed rule on May 31, 2016.

Very truly yours,

Gary Chandler
Vice President, Government Affairs

cc: Sarah Rees
Maia Bellon
Chris Davis
Stu Clark
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1. Introduction

For many years the Ecology Air Program has developed major new rules in close
consultation with the regulated community, with local air authorities and with other stakeholders.
Ecology typically shares drafts, meets with stakeholders, and often forms advisory committees to
ensure that the complex requirements of the Clean Air Act are imposed in the most efficient and
transparent way, and that policy decisions are adopted only after interested parties receive fair
notice and the opportunity to comment.

Ecology departed from all of these time-honored policies in developing the proposed
Clean Air Rule (“CAR”). On August 13, 2015 the Governor directed Ecology Director Maia
Bellon to develop a Washington Clean Air Act rule to cap “carbon pollution emissions.”! From
that moment until Ecology formally published a proposed rule for comment on January 5, 2016,
Ecology declined to share a draft of the rule, despite frequent requests from AWB and its
members to do so.”> Shortly after releasing the proposed rule for comment, Ecology discovered
that the rule and its supporting studies contained multiple errors, of such gravity that Ecology
was forced to withdraw the rule.?

Ecology announced that it would file a new proposed rule in the spring of 2016, including
changes that would “substantially alter the initial proposed rule.”* Once again, the regulated
community requested an opportunity to review drafts and provide input.> Once again, Ecology
denied these requests.®

! Letter of August 13, 2015 from Gov. Inslee to Director Bellon, Attachment A to these
comments.

2 See, e.g., Letter of November 19, 2015 from Brandon Houskeeper to Sarah Rees, and
reply of December 2, 2015 from Sarah Rees to Brandon Houskeeper, Attachments B and C to
these comments.

3 Letter of February 26, 2016 from Polly Zehm to “Whom It May Concern,” Attachment
D to these comments.

41d.

3 Letter of April 29, 2016 from AWB’s Gary Chandler to the Hon. Jay Inslee, Attachment
E to these comments.

6 Letter of May 12, 2016 from Gov. Inslee to Gary Chandler, Attachment F to these
comments.



On May 31 Ecology published proposed CAR 2.0. It is replete with undefined terms,
opaque policy statements and provisions that vest Ecology with unchecked discretion.” On
June 17 AWB shared with Ecology a 16-page list of confusing provisions in the proposed rule, in
support of a request to extend the public comment period.® Ecology proved willing to meet with
AWB members in an effort to explain the proposed rule, but Ecology declined to answer any
questions about it in writing. Ecology refused all requests to extend the comment deadline,’
even though the Administrative Procedure Act (“APA”) gives Ecology until December 12 to
adopt a final rule without re-proposal.°

The result is a gravely flawed proposal that the regulated community does not fully
understand, but which raises a host of obvious legal issues and compliance challenges. No
statutory or other deadline compels Ecology to adopt the most ambitious regulatory measure in
the history of the state Air Act without any meaningful input from affected interests, without a
careful SEPA review, and without consideration of ways to achieve the goals of the program
with less burden on the Washington economy. For reasons set forth in these comments, AWB
urges Ecology to withdraw the proposed rule and to pursue a consensus approach to the
development of a regulatory initiative that respects the limits on Ecology’s authority and that
incorporates the guidance of the regulated community and other interested parties.

IL. Ecology lacks statutory authority to adopt the CAR.
A. Ecology requires legal authority from the legislature for everything it does.

Washington State agencies have only the authority granted to them by the legislature.
See RCW 43.17.010 (“There shall be departments of the state government . . . which shall be
charged with the execution, enforcement, and administration of such laws, and invested with
such powers and required to perform such duties, as the legislature may provide.”); Fahn v.
Cowlitz Cty., 93 Wn.2d 368, 374, 610 P.2d 857 (1980) (“[A]n administrative agency is limited to
the powers and authority granted to it by the legislature.”). For Ecology, the legislature made it
explicit that the director may not adopt rules “that are based solely on a section of law stating a
statute’s intent or purpose, on the enabling provisions of the statute establishing the agency, or
any combination of such provisions, for statutory authority to adopt the rule.” RCW

7 See, e.g., proposed WAC 173-441-086(1)(d)(ii) (““Omissions’ means any covered
emissions or covered product data ecology concludes must be part of the annual GHG report, but
were not included by the reporting entity in the annual GHG report.”).

8 Letter of June 17, 2016 from Brandon Houskeeper to Sarah Rees, Attachment G to
these comments.

? Letter of July 1, 2016 from Sarah Rees to Brandon Houskeeper, Attachment H to these
comments.
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43.21A.080. '' Under the APA a rule is invalid if it “exceeds the statutory authority of the
912

agency.
Ecology cites RCW chapters 70.235 and 70.94 as authority for the CAR.!> Neither
statute authorizes Ecology to establish a new GHG regulatory program.

B. RCW Ch. 70.235 contains no new authority for Ecology to adopt a GHG
reduction program.

The 2008 Washington legislature enacted RCW Ch. 70.235. RCW 70.235.020(1)(a)
declares that “The state shall limit emissions of greenhouse gases” to achieve specified GHG
reduction milestones for the state. The next subsection describes how the legislature intended
Ecology to achieve these milestones:

By December 1, 2008, the department shall submit a greenhouse gas reduction
plan for review and approval to the legislature, describing those actions necessary
to achieve the emission reductions in (a) of this subsection by using existing
statutory authority and any additional authority granted by the legislature. Actions
taken using existing statutory authority may proceed prior to approval of the
greenhouse gas reduction plan.

RCW 70.235.020(1)(b).

The bill that became RCW Ch. 70.235 was introduced as governor-request legislation.
As introduced H.B. 2815 would have granted Ecology the authority to “develop and implement a
program” to limit statewide greenhouse gas emissions.'* The legislature deleted this phrase from
the final version of the law. Instead of providing Ecology with new authority to adopt rules to
reduce GHG emissions, the legislature instead directed Ecology to submit a plan by December 1,

' The bigger the impact of a program, the more it requires specific authority. See Utility
Air Regulatory Group v. EPA, 134 S.Ct. 2427, 2444 (2014) (“When an agency claims to discover
in a long-extant statute an unheralded power to regulate a significant portion of the American
economy, we typically greet its announcement with a measure of skepticism. We expect
Congress to speak clearly if it wishes to assign to an agency decisions of vast economic and
political significance.”).

12 RCW 34.05.570(2)(c).
13 CR-102, WSR 16-12-098 (May 31, 2016).

14 H.B. 2815, 60th Legislature § 3(1)(a) (2008) (“The department shall develop and
implement a program to limit greenhouse gases emissions to achieve the following emissions
reductions for Washington state . . . .”), available at
http://lawfilesext.leg.wa.gov/biennium/2007-08/Pdf/Bills/House%20Bills/2815.pdf.




2008 for review and approval by the legislature describing the actions necessary to achieve the
emission reduction goals.!?

The bill as passed allowed Ecology to proceed with any actions that it could take using
“existing statutory authority” but the same section of the bill that specified state-wide GHG
reduction targets called for Ecology to submit a plan to the legislature to achieve those targets.'®
No part of RCW Ch. 70.235 gives Ecology any new authority to establish a GHG reduction
program.

In December 2008, as required under RCW 70.235.020(1)(b), Ecology returned to the
legislature with a proposal recommending that Washington state participate in a regional cap-
and-trade program as part of the Western Climate Initiative.!” The 2009 legislature debated but
did not enact any part of this proposal.

In early 2015 Governor Inslee proposed the “Carbon Pollution Accountability Act.”!®

H.B. 1314 would have, among other things, charged for carbon emissions and created a
centralized market for trading emissions credits. That legislation failed in the 2015 legislature.

After the legislature declined to enact Governor Inslee’s carbon trading program he
announced that he would adopt a program “by executive action.”!’

15 RCW 70.235.020(1)(b).

16 ESSHB 2815, 60th Legislature, 2008 Regular Session, §3(1)(b), codified at RCW
70.235.020(1)(b).

17 Ecology and CTED, Growing Washington’s Economy in a Carbon-Constrained World:
A Comprehensive Plan to Address the Challenges and Opportunities of Climate Change (Dec.
2008), available at http://www.ecy.wa.gov/climatechange/2008CompPlan.htm. Governor
Gregoire’s cap-and-trade legislation was introduced in the 2009 legislature as H.B. 1819 and
S.B. 5735.

'8 H.B. 1314, 64th Legislature, 2015 Regular Session, § 30, available at
http://lawfilesext.leg. wa.cov/biennium/2015-16/Pdf/Bills/Senate%20Bills/5283.pdf.

19 See E-mail of September 23, 2015 from Gov. Jay Inslee to undisclosed recipients,
(“Republicans in our state refused to act, so now I’m taking executive action.”), Attachment I to
these comments; Comments of Gov. Jay Inslee to the Association of Washington Business
(August 26, 2015), available at https://vimeo.com/138155240, Tr. 9:35; Second Declaration of
Sarah Rees, § 11 (April 20, 2016), (“Given that the 2015 Legislature did not pass cap and trade
legislation to address greenhouse gas emissions, the Governor and Ecology decided to work
within existing state authority to adopt a rule to get emissions reductions now.”), Attachment J to
these comments.




C. Ecology’s authority to adopt “emission standards” under RCW Ch. 70.94
reaches only emissions sources, not petroleum product producers/importers
or natural gas distributors.

The CR-102 for the CAR states that “under RCW 70.94.331 Ecology may adopt rules
establishing emission standards . . .” and that “Chapter 173-442 WAC is intended to establish
emission standards for greenhouse gas emissions . . ..” The CAR regulates three categories of
operations: stationary sources, petroleum product producers and importers and natural gas
distributors. WAC 173-442-010. Two of these categories have no emissions. Petroleum
product producers and importers and natural gas distributors sell commodities into the economy.
Ecology cannot regulate the distribution of commodities under a rule described as an “emission
standard.”

The state Air Act vests Ecology with authority to “[a]dopt by rule air quality standards
and emission standards for the control or prohibition of emissions to the outdoor
atmosphere . . .”** An “emission standard” is a limitation on “emissions,” defined in RCW
70.94.030(11) as “a release of air contaminants into the ambient air.” The statutory definition of
“emission standard” tracks the common sense meaning of the term:

a requirement established under the federal clean air act or this chapter that limits the
quantity, rate, or concentration of emissions of air contaminants on a continuous basis,
including any requirement relating to the operation or maintenance of a source to assure
continuous emission reduction, and any design, equipment, or work practice, or
operational standard adopted under the federal clean air act or this chapter.?!

In Train v. NRDC, 421 U.S. 60 (1975), the Supreme Court described “emission
limitations™ as “regulations of the composition of substances emitted into the ambient air from
such sources as power plants, service stations, and the like. They are the specific rules fo which
operators of pollution sources are subject, and which if enforced should result in ambient air
which meets the national standards.” Id. at 78 (emphasis added).

The proposed CAR would require covered fuel suppliers and natural gas distributors to
reduce emissions from the products they sell. For these covered parties, reducing the emission
rate from fuel combustion is not an option.?? The only ways to comply are by selling less fuel,?*
or by purchasing emission reduction units (“ERUs”) to offset the emissions from fuel

20RCW 70.94.331(2)(c).
21 RCW 70.94.030(12)
22 WAC 173-441-130 fixes by rule the CO> emission factors from combustion of fuels.

23 Selling less is not an option for natural gas distributors. See Section V below.



combustion by their customers and attributed to them by the proposed CAR.?* Neither
compliance strategy involves limitations on emissions into the ambient air.

The state and federal Clean Air Acts contain many programs that indirectly regulate
emissions through means other than emission standards. Some of those programs, like the CAR,
regulate the sale of commodities. But every one of those programs is authorized by a specific
statutory grant (e.g., 70.94.460 — ban on sale of dirty woodstoves; 70.94.980 — ban on sale of
certain ozone depleting substances; 70.94.531 — commute trip reduction plans). The only current
Ecology rule that demands offsets for GHG emissions does so pursuant to a statutory mandate.”’
Two Washington governors requested statutory authority to reduce GHG emissions from
existing sources through carbon trading, but the legislature refused to provide that authority.
Ecology cannot circumvent the decisions of the 2008, 2009 and 2015 legislatures by branding a
carbon trading program as an “emission standard.”

In summary, Ecology cites no statutory authority for the CAR other than RCW Ch.
70.235 and the power to issue emission standards under RCW 70.94.331.2° For the reasons cited
above these provisions do not authorize the CAR.?” Ecology should withdraw the proposed rule

24 See Ecology, Preliminary Cost-Benefit and Least-Burdensome Alternative Analysis:
Chapter 173-442 Clean Air Rule and Chapter 173-441 Reporting of Emissions of Greenhouse
Gases, at 24, 50 (June 2016) [hereafter CAR Cost-Benefit Study].

2> WAC Ch. 173-407 requires owners of new thermal power plants to mitigate their GHG
emissions, pursuant to RCW 70.94.892.

26 The CR-102 for the first version of the CAR suggested that Ecology might look to
RCW 70.94.395 as authority for the CAR. WSR 16-02-101 (January 5, 2016). The current CR-
102 does not mention RCW 70.94.395, and for good reason. That section was enacted in 1967 to
give Ecology exclusive regulatory authority over complex sources that local air authorities
lacked the sophistication to regulate. RCW 70.94.395 adds nothing to the scope of Ecology’s
substantive rulemaking authority.

27 Not only does Ecology lack statutory authority to promulgate the CAR, but specific
provisions of the CAR conflict with or exceed Ecology’s authority under state law. For instance,
Ecology’s proposal in WAC 173-441-090 and WAC 173-442-340 to define “each metric ton”
and “each day” that a covered party exceeds a CAR compliance obligation as a separate violation
exceeds Ecology’s authority under RCW 70.94.431. The proposal in WAC 173-442-
070(3)(b)(1v) to sanction an EITE covered party for failure to submit “sufficient information”
about the energy efficiency of all firms in its “sector” to complete a benchmarking analysis
exceeds Ecology’s authority under RCW ch. 70.94. Sections III, VI and XII of these comments
document other features of the proposed rules that exceed Ecology’s statutory authority.



and work with the legislature to develop a GHG management program based upon a statutory
framework.?®

III. The Washington Clean Air Act does not authorize Ecology to accept emission
credits, a.k.a. “emission reduction units,” to reduce GHG emissions from existing
sources.

The proposed CAR recognizes two methods for covered parties to satisfy their emission
reduction requirements—reducing on-site emissions or purchasing ERUs. WAC 173-442-100.
Because fuel producers, importers and natural gas distributors have no on-site emissions, ERUs
are the only compliance mechanism available to those covered parties. Ecology cites no statute,
however, that would allow covered parties to meet their CAR emission reduction requirements
by tendering credits or offsets from GHG control projects at some off-site location. The
Washington legislature has authorized the use of emission credits to meet emission control
requirements in two specific programs—the credit banking program in RCW 70.94.850 and the
power plant carbon dioxide mitigation program in RCW Ch. 80.70. In each case the legislature
narrowly defined the functions that credits can perform.

The 1984 legislature created emission credits in RCW 70.94.850 as an element of
Washington’s major new source review program implementing Title I of the federal Clean Air
Act. Credits can be used “to allow new sources to locate in a given air shed without contributing
to the overall deterioration of air quality” by ensuring “that any new air pollution would be offset
by a reduction in emissions by another source in the air shed.”? During public hearings on the
bill the Supervisor of the Air Resources Division for the Department of Ecology, Hank Droege,
explained that the emission reduction credit “can be used as part of the approval of a new source
or modified source.”*® Mr. Droege also testified that the “concept of the emission reduction
credit is essentially . . . an EPA creation” and “does not affect any provisions of the state Clean
Air Act for . . . notices of approval for new construction, but it does apply to PSD and bubble

28 Ecology has not cited the “public trust doctrine” as authority for the CAR. AWB
agrees that the public trust doctrine does not authorize the proposed rule, for multiple reasons
including those presented by Ecology in its April 6, 2015 response brief filed in Foster et al v.
Washington Dept. of Ecology, No. 14-2-25295-1 (King County Superior Court).

2% House Bill Report on ESSB 3616, 48th Legislature, 1983 Regular Session, House
Committee on Environmental Affairs at 1 (Apr. 13, 1983), Attachment K to these comments.

30 Hearing before the House Environmental Affairs Committee on ESSB 3616, 48th Leg.,
at minute 7 (Feb. 8, 1984) (statement of Hank Droege, Supervisor of the Air Resources Division,

Department of Ecology), available at
http://www.digitalarchives.wa.gov/Record/View/195C27530FCCBB65D9EAD48695C35288.




concepts.”>! RCW 70.94.850 does not authorize emissions credit banking for an existing source
GHG cap and credit program like the CAR.

The 2004 legislature authorized use of “carbon credits” to meet CO; offset requirements,
but only for emissions from new power plants. Carbon credits are a specialized form of
emission credit authorized by RCW Ch. 80.70.3? That chapter requires owners of new thermal
power plants to mitigate some of the CO; emissions from the new plant. RCW 80.70.020(3)
offers carbon credits as an approved option to meet the CO mitigation requirements of the
program.

The Washington legislature has authorized the use of emission credits to meet emission
control requirements in two specific circumstances -- the credit banking program in RCW
70.94.850 and the power plant CO; mitigation program in RCW Ch. 80.70. In each case the
legislature narrowly defined the functions that credits can perform.

In the proposed CAR Ecology refers to emission credits as ERUs, but the rules describing
how ERUs may be applied to satisfy a compliance obligation confirm that ERUs perform the
same function in the CAR that “emission credits,” “emission reduction credits” and “carbon
credits ”’ perform under the state Air Act. ERUs, like credits, are verified reductions in a
pollutant that can be offered to satisfy a covered party’s emission reduction obligations. ERUs,
like credits, can be sold and traded. ERUs, like credits, must be documented in a regulatory
order. The only meaningful difference between ERUs and credits is that the legislature
authorized use of credits for the purposes described in RCW 70.94.850 and RCW 80.70.020,
whereas Ecology invented ERUs out of whole cloth.

A long standing principle of statutory interpretation, recognized by Washington courts,
provides: “Where a statute specifically designates the things or classes of things upon which it
operates, an inference arises in law that all things or classes of things omitted from it were
intentionally omitted by the legislature under the maxim expressio unius est exclusio alterius—
specific inclusions exclude implication.”* Ecology now proposes to establish by rule a new use
for emission credits, but the two statutes that authorize use of emission credits limit their use to
transactions other than reducing GHG emissions from existing sources. Ecology cannot evade
the obligation to show statutory authority for its GHG trading program by labeling credits as

3.

32 RCW 80.70.010 defines a carbon credit as “a verified reduction in carbon dioxide or
carbon dioxide equivalents that is registered with a state, national or international trading
authority or exchange that has been recognized by the council.”

33 Ellensburg Cement Production v. Kittitas Cnty., 179 Wn.2d 737, 750 (2014) (holding
that Kittitas County lacked authority to create its own type of SEPA hearing where the statutory
scheme specified two other types of proceedings).



“emission reduction units.”** Ecology’s attempt to include credits as a compliance mechanism in
the CAR is ultra vires.

IV. The CAR violates the Dormant Commerce Clause of the United States Constitution.

The requirements in WAC 173-442-100 that ERUs must originate from GHG emission
reductions in Washington, the prohibition in WAC 173-442-140 against “third party”” ownership
of ERUs and the phase-out in WAC 173-442-170 of allowances from other states discriminate
against suppliers from other states, in violation of Article 1 of the U.S. Constitution.>> Puget
Sound Energy’s comments document the ways in which the CAR violates the Dormant
Commerce Clause, and AWB incorporates those comments by reference.

V. The CAR conflicts with the statutory obligations of LDCs to meet the loads of their
customers.

The proposed CAR would hold four natural gas distribution companies (LDCs)
responsible for reducing the GHG emissions of their customers. Proposed WAC 173-442-050
designates four LDCs as Category 1 covered parties, and assigns to them a GHG reduction
pathway beginning in 2017. Unlike some covered parties, however, LDCs have no option to
meet their compliance obligation through process changes, production curtailment or even
facility closure. RCW Ch. 80.28 imposes on LDCs a legal obligation to provide safe and reliable
service to every customer that requests service. RCW 80.28.110 states:

Service to be furnished on reasonable notice.

Every gas company, electrical company, wastewater company, or water company,
engaged in the sale and distribution of gas, electricity or water or the provision of
wastewater company services, shall, upon reasonable notice, furnish to all persons and
corporations who may apply therefor and be reasonably entitled thereto, suitable facilities

34 "The administrative agency's own label is indicative but not dispositive . . . . [I]t is the
substance of what the (agency) has purported to do and has done which is decisive." Chamber
of Commerce of United States v. Occupational Safety & Health Admin., 636 F.2d 464, 468 (D.C.
Cir. 1980), quoting Columbia Broad. Sys. v. United States, 316 U.S. 407, 416, 62 S. Ct. 1194
(1942). See also Dep't of Ecology v. City of Kirkland, 84 Wn.2d 25, 29-30, 523 P.2d 1181
(1974) ("whether or not the statutory requirements of finality are satisfied . . . depends not upon
the label affixed to its action by the administrative agency . . . ."); McGee Guest Home, Inc. v.
Dep't of Soc. & Health Servs., 142 Wn.2d 316, 322-23, 12 P.3d 144 (2000).

35 The Eighth Circuit recently struck down on Commerce Clause grounds a Minnesota
statute that barred importation of power from new out-of-state coal plants. See North Dakota v.
Heydinger,  F.3d (8th Cir. 2016), 2016 WL 3343639.



for furnishing and furnish all available gas, electricity, wastewater company services, and
water as demanded . . .3

The importance of natural gas service finds expression in other sections of the statute.
For example, RCW 80.28.074 states:

Legislative declaration.

The legislature declares it is the policy of the state to:

(1) Preserve affordable natural gas and electric services to the residents of the state;
(2) Maintain and advance the efficiency and availability of natural gas and electric
services to the residents of the state of Washington;

(3) Ensure that customers pay only reasonable charges for natural gas and electric
service;

(4) Permit flexible pricing of natural gas and electric services.

The obligation to meet load gives LDCs only one compliance option. The proposed CAR
would force LDCs to meet their emission reduction obligations by purchasing ERUs.*” In other
words, the proposed rule would require a non-source to address emissions from sources (its
customers) primarily by paying for emission reductions at some other sources altogether,
including sources outside the state of Washington.

Section II of these comments shows that Ecology’s authority to adopt “emission
standards” does not include the power to hold fuel sellers responsible for emissions generated by
their customers. Section III of these comments shows that the state Air Act does not authorize
Ecology to employ ERUs (a form of emission credit) as part of an existing source GHG control
program. The final infirmity in the rule as applied to LDCs is that natural gas is the most energy
efficient and cost-effective fuel available for residential and commercial space heating
applications. The cost of purchasing ERUs would cause rate increases for LDC customers, and
shift part of the residential and commercial demand for natural gas to fuels with higher carbon
footprints.*®

VI.  The CAR will impair the ability of EITE industries to compete in the world
economy.

Energy Intensive, Trade Exposed (EITE) industries should be better protected from
economic disruption under the proposed Clean Air Rule (CAR). Many of the GHG control

36 This obligation to serve is reinforced by restrictions imposed upon a “gas company” for
refusing or discontinuing service. See WAC 480-90-123 and 480-90-128, and RCW 80.28.010,
which limits a utility’s ability to cease service to customers for any reason.

37 See Ecology, CAR Cost-Benefit Study, supra note 24, at 24.

38 See Section VIII of these comments (SEPA impacts).
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programs to date recognize the inherent risk to sectors of the economy that are EITE.
Washington’s “energy intensive” industries will face exaggerated increases in the cost of
production when energy prices increase due to energy providers’ obligations under the

CAR. Washington’s “trade exposed” industries are those that compete with out of state entities
that will not be not subject to CAR or feel its impacts on energy prices. The risks to entities that
are both energy intensive and trade exposed are most acute — especially where these entities are
CAR covered parties saddled with compliance obligations. Perhaps most important, these costs
to Washington’s economy will likely be accompanied by increases in global GHG emissions
from EITE industries. Washington State’s electricity supply is among the lowest greenhouse gas
equivalent in the nation, and natural gas (the cleanest combustion fuel) is relatively

abundant. As the CAR rule forces EITE production out of the state, to areas without these
advantages, global emissions of GHG form EITEs will increase.

Given these risks to EITE entities and the economy of Washington from the proposed
CAR, and the rampant opportunities for unintended consequences imbedded Ecology’s proposed
EITE provisions which, while theoretically intriguing, would be very difficult (if not impossible)
to apply in practice for all but the simplest facilities. The best thing for Ecology to do would be
to delay the rule and take sufficient time to develop the concepts and corresponding regulatory
language with covered parties. The risks to Washington’s economy far outweighs any expected
environmental benefits to Washington from the regulation of covered parties under the rule.

A. The determination and treatment of EITE Industries is flawed.

Ecology’s NAICS code listing approach to defining EITEs is too rigid and narrow. Other
established carbon cap programs better define EITE through definitions built on the notion that
EITEs are vulnerable to disruption in their operating economics. Disruption to EITE industries
is manifested in a variety of ways, including diminished production, employment and tax
revenue, arising from the inability to pass on costs of compliance, increased energy costs, and the
displacement of, and increase in, emissions as production shifts to areas with no or less stringent
control programs. The cumulative impact or effect of these disruptions is commonly referred to
as “leakage.”

WAC 173-442-020(1)(1) of the proposed CAR defines EITE industries only as “a covered
party with a primary North American Industry Classification System (NAICS) code included in
the following list ....” There is no additional definitional explanation or standard accompanying
the listing of NAICS codes, which appears to be vague, arbitrary and capricious.

In the first release of the Clean Air Rule in January of 2016, the same definition section
did not include three additional NAICS codes added to revised proposed CAR on June 1, 2016,
including:

“WAC 173-442-020(1)(1):
(xvi) 327992: Ultra high purity silicon manufacturing;
(xx) 331419: Primary smelting and refining of nonferrous metal (except copper
and aluminum);
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(xx1) 334413: Semiconductor and related device manufacturing...”

Defining EITEs through only the use of NAICS codes risks rendering some truly energy
intensive and trade exposed industries ineligible for any relief for EITEs provided in the final
rule. Covered parties with demonstrable economic vulnerability to external competition,
particularly those with energy intensive operations, should be protected from harm under this
rule.

B. A hardship threshold must be defined leading to designating a facility or
sector as EITE.

Ecology has provided no mechanism for other individual businesses or industry sectors to
receive EITE treatment, or rationale for what hardship threshold defines an EITE using the
inherent risks of leakage. The California carbon program, AB-32, required development of
regulatory methods to measure risk of leakage that included, but were not limited to:

e Defining of industrial sectors by activity;
e [Evaluating metrics:
0 Exposure to trade;
0 Emission intensity of production;
e Stakeholder input, and data collection; and
e NAICS codes.*

The lack of a similar threshold process in the CAR will likely exclude companies,
facilities, and sectors that should be considered as part of the EITE covered party list, like the
three sectors added in the latest proposed rule. The current process for designating EITE
industries is subjective, and vulnerable to political gaming. Ecology should define a hardship
threshold for designation of an EITE industry, as in other carbon programs, so that additional
businesses and/or industry sectors can be added as necessary to protect Washington’s economy
and environment from the effects of leakage.

C. The provisions of WAC 173-442-070 do not work for all EITEs.

Even for those industries defined as EITEs, the proposed CAR provides inadequate
protection. GHG emissions reduction pathways and emission reduction requirements for EITE
covered parties are established pursuant to WAC 173-442-070. EITE stakeholders recognize
Ecology’s inclusion in the proposed CAR provisions that attempt to address the need for EITE

39 See Cal. Health & Safety Code § 38562(b)(8), available at
http://www.leginfo.ca.gov/cgi-bin/displaycode?section=hsc&group=38001-39000&file=38560-
38565; Califorina Air Resources Board (CARB), Proposed Regulation to Implement the
California Cap-and-Trade Program, Staff Report: Initial Statement of Reasons, Appendix K —
Leakage Analysis (Oct. 28, 2010), available at
http://www.arb.ca.gov/regact/2010/capandtrade10/capv4appk.pdf.
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compliance pathways to reduce emission leakage and associated risks to the development of a
carbon cap program. However, while the proposed EITE emission reduction pathway and
emission reduction requirement provides some helpful discretion and flexibility, it cannot be
practically applied for all EITE covered facilities.

The proposed path to EITE compliance with the CAR 1is a one-size fits all approach that
ignores other alternative approaches required for evaluation under the state APA.*° The emission
reduction pathway in -070(4) still limits the mass of GHG emitted, but adjusts according to the
facility’s output, while decreasing the allowed emissions per unit of output over time until 2035.

This output based approach in the proposed CAR is theoretically attractive in some
respects, but will likely not work in practice for many EITEs. Covered parties with unavoidable
process emissions, complex and variable products/product mixes/ production operations, and/or
those with relatively large “fixed” (as compared to variable production output) energy
requirements such as weather variable space heating requirements (including such requirements
associated with co-located administrative operations) could find their compliance obligations
more unpredictable and more stringent than had they not been designated as EITE. These
factors, which also highlight the illusory homogeneity within a “sector,” along with individual
facilities’ product changes over time will skew the outcome of Ecology’s approach. The
resulting compliance obligations could exceed those of a non-EITE facility with similar
emissions — an absurd outcome.

As discussed below, the one-size fits all approach leaves too many unknown applicability
and implementation questions, and places too many critical determinations, with potentially
punitive consequences, in the hands of Ecology without any criteria bounding Ecology’s
discretion. Attachment L to these comments provides a list of alternative compliance options
provided to Ecology by EITE stakeholders in advance of the proposed CAR release. Our
suggestion then was, and now is, that Ecology include a suite of options for EITE covered parties
to choose from as permissible compliance pathways. Ecology failed to adequately consider these
options as to their feasibility to generally achieve the stated goals and objectives of the proposed
rule with a lesser burden than the proposed EITE provisions.*!

D. The production data sought by Ecology is unclear and likely unobtainable
and should be protected from disclosure.

WAC 173-442-070(1) establishes a requirement for EITEs to report production data
concurrently with GHG emissions reporting under WAC 173-441. This data is to be used by
Ecology to establish a facility’s baseline emissions per “unit of production” and establish the
facility’s efficiency reduction rate by comparison with the emissions per unit of production of
other facilities in the sector, potentially subjecting the EITE facility to more stringent

40 RCW 34.05.328(1)(e). See sections X and XI of these comments for additional
discussion of APA issues.

“rd
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requirements than a non-EITE facility with similar emissions. Ecology has not defined “unit of
production,” raising the following questions:

e How can an EITE assure that the “unit of production” established for their facility or
sector is appropriate and acceptable? For example, how will sufficient homogeneity
among facilities in a sector be assured such that an efficiency reduction rate penalty for a
source in the upper quartile in emissions per unit of production for its sector will not be
arbitrary and capricious?

e How will Ecology protect EITE production information? Presumably, production
information will need to be treated as confidential business information (CBI), and
indexed to the base year.

e What is the unit of measurement for production? Each EITE is different and will need to
measure production using different units. Establishing a rational “unit of production” for
facilities/sectors with complex and variable products/product mixes and/or production
operations, and/or those with relatively large “fixed” (as compared to variable) energy
requirements might not be practically possible. In other sectors there are many different
types of product, like cement, where the product (or production) is not directly
comparable with a standardized metric.

e How does Ecology propose to compare disparate units of measurement? Even among
homogenous facilities, one facility may measure its output in tons and another facility’s
unit of output could be square or cubic feet.

Production information will need to be treated as confidential business information (CBI), and
indexed to the base year.

e How will Ecology protect EITE production information?

The mechanism for determining facilities’ “units of production” needs to be clarified.
EITE covered parties must be assured of an opportunity to be involved in defining production
measures for their facilities/sectors, as well as protection of confidential information related to
production.

E. The output-based baselines, and baselines for non-EITE parties, should
provide for adjustment in recognition for early action and energy efficiency.

The proposed timeframe for establishing baseline emissions, between 2012 through 2016,
limits the opportunity for a covered facility to take credit for early actions that pre-date the
baseline years proposed. Failure to recognize early action penalizes those firms that invested in
emission reductions before the proposed rule baseline.

The level of output from an EITE and energy producers fluctuates over time based on the
health of the economy, changing operational profile or product mix, industry-specific economic
cycles, etc.
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For non-EITE parties, there are similar issues where operations fluctuate over time based
on the health of the economy changing operations profile or product mix, industry-specific
economic cycles, etc. The program should allow changes in the baseline where these factors can
be demonstrated. Initially, the baseline for non-EITE parties should be equivalent to the highest
annual emissions for a single year for the 2010-2016 period.

Whether EITE or non-EITE, Ecology should allow for greater flexibility in the baseline
years, and even borrow from the PSD rules to allow a facility to set a baseline at the highest
realized output level over a greater period of time preceding the start date of the rule. As with the
PSD rules, Ecology could place the burden of documenting emissions on the source. Subject to
this demonstration, the source should then be allowed to choose the average emissions and
production from any consecutive 24-month period in the prior 10 years for purposes of
establishing its output-based baseline or its conventional baseline (if EITEs are granted the
option of complying under the -060 pathway).

F. The provisions for defining the “sector” and calculation efficiency intensity
distribution are unclear and subjective.

The determination of a covered party’s compliance pathway is determined in part on how
that party compares to other companies in their “sector.” Yet “sector” is an undefined term,
yielding no clear or predictable means of assessing relative performance and thereby guiding the
determination of the compliance pathway. At some level all manufacturing is similar, and at
another every source is unique. Without explicit language to clarify how the comparison is to be
accomplished, Ecology will be forced to make a subjective (and arbitrary) determination with
significant repercussions to the covered party. Depending on the peer group chosen, a covered
party could end up in either the top quartile with an easier compliance path, or in the bottom
quartile with a punitive compliance obligation beyond what a non-EITE would face.

Absent an equitable way to compare EITE sources considering products, processes,
technology, geography, size and markets, the proposed ranking of sources within “sectors”
should be abandoned.

e What is a sector? Are sectors established using comparisons of:

o0 Like processes?

0 Like technology uses?

0 NAICS codes?

e What is the spatial scale of distribution?

0 Washington?

o US.?

0 Global?

e How will homogeneity be assured?

0 For affected covered parties that do not have like products, processes, technology,
geography, size and markets, how will efficiency reduction rate be set if there can
be no rational efficiency intensity distribution? Will each facility be its own
sector?
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e Do all facilities used to determine a sector efficiency intensity distribution include only
covered facilities? Or does the efficiency intensity distribution include non-covered
facilities, less than the baseline threshold?

e What happens when a facility changes its product mix (with or without a resulting change
in its primary NAICS code)?

G. How will efficiency benchmarks be determined for sites that produce
multiple products, add new products or eliminate products?

Not all facilities are covered by a single NAICS code, and not all activities are clearly
defined for a covered party. This raises questions such as to how Ecology will treat an EITE
facility that is also generating electricity for use at the facility and also sold to the grid? Some,
but not all, EITE facilities produce multiple interconnected products whose output can vary
tremendously from year to year. Trying to develop plant wide efficiency benchmarks for these
facilities will prove extremely difficult to impossible. This underscores why it is critical that
EITE sources have more than one compliance pathway. Providing alternative compliance
pathways would allow a covered party that cannot otherwise develop a benchmark to still attain
compliance in a manner appropriate for EITEs and reflective of the additional challenges faced
by EITE sources (i.e., extreme risk of leakage).

H. The data collected by Ecology for determination of the efficiency reduction
rate will be insufficient to make a defensible determination.

WAC 173-442-070(3)(a)(1)(A) and -070(3)(a)(1)(B) allow Ecology to calculate an
efficiency reduction rate for a “sector” based on data collected from several GHG emissions and
production reporting programs. Ecology supposes the outlined sources are sufficient to make
such a determination. However, depending on how a particular “sector” is defined, this
information may be insufficient to calculate an efficiency reduction rate.

Additional sources of information, beyond what is recognized in the CAR, may assist in
determining both GHG emissions and production, and Ecology should consider adding sources
that would include:

e Data obtained from Trade Associations including information from international sources
in that sector.*?

e Data based on major production segments, process lines, or emission units of a given
facility, as to ensure the best comparison and exclusion of non-comparable activities.
The rule should clarify that EITEs will be compared to like technologies within a
subsector of the NAICS category.

*2 Does Ecology plan to include global competitors in its energy efficiency comparisons,
or just national peers?
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e Data on indirect emissions from the power generation supply system and facility mix, as
well as transportation supply chain. Ecology should consider the complete portfolio of
emissions.

The reliance of Ecology on the availability of data outside of the state’s purview in
establishing the efficiency intensity distribution is concerning. For instance, Ecology has
conveyed a belief that much of the data will be available for the efficiency reduction rate
calculation from EPA’s reporting programs. It is our understanding, however, that mandatory
GHG reporting information under regulation in 40 C.F.R. Part 98 is provided to EPA through a
third-party in aggregate form, to adhere to CBI requirements. As a result, production data are
not available to EPA, let alone a third party or state agency seeking to access those data.

e How will Ecology access production data from EPA’s GHG reporting program when
EPA has determined that production levels are confidential business information?*?

e What is the particular source for production data from the DOE energy information
agency?**

Absent a reliable, objective data source to compare EITE sources, the proposed ranking of
sources within “sectors” should be abandoned. Otherwise, our ability to provide meaningful
comment on the CAR is severely constrained.

L. What are the parameters for establishing an efficiency intensity distribution
when no production or emissions data is available? Do benchmarking
provisions conflict?

WAC 173-442-070(3)(a)(i)(C) allows Ecology to use “existing benchmarking
information” for a sector where no production or emission data is available to establish an
efficiency intensity distribution for a sector. In such circumstances, the standard for use of
existing benchmarking information to establish the efficiency data distribution is that the
information must be:

-(3)(a)(1)(C)(I) Reasonably current; and
-(3)(a)(1)(C)(I1) Detailed enough to determine the efficiency intensity distribution.

4376 Fed. Reg. 30738 (May 26, 2011); 78 Fed. Reg. 71904 (November 29, 2013); 79
Fed. Reg. 63750 (Oct. 24, 2014).

# Neither EIA form 1605(b) nor EIA form 846 appears to include the data on production.
http://www.eia.gov/survey/form/eia_1605/form.pdf
http://www.eia.gov/survey/form/eia_846/proposed/form.pdf
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Contrast the EITE benchmarking process with the establishment of the Category 2
baseline benchmarking process in WAC 173-442-050(5)(b)(ii)(A) to “use data from similar or
identical existing parties and sources.”

The difference in standard exacerbates the lack of clarity or vagueness for use of terms
throughout the proposed rule.

e What year does “reasonably current” refer to?

e What is the threshold for determination of “detailed enough to determine the efficiency
intensity distribution”?

e How will Ecology establish homogeneity between the facilities reflected in the existing
benchmarking information and the covered facility question?

J. The determination of the efficiency reduction rate should be adjustable to
reflect market changes or production technology and therefore in carbon
reduction opportunities.

The proposed rule indicates the efficiency reduction rate will be calculated once, and
remain constant. Increases in efficiency are possible through a variety of means, including but
not limited to technological advances, process efficiencies and enhanced maintenance, but these
efficiency gains are limited as well. At the most efficient facilities there will be little or no
opportunity for improvement. The CAR should contain a re-opener provision to allow a covered
party to apply for an adjustment to its efficiency reduction rate as the opportunities to
continuously increase efficiency diminish and become unachievable.

To pile additional reduction requirements beyond what the available technology can
provide is unsustainable and ignores the essence of the purpose behind providing EITEs with an
alternative option for compliance.

Similarly, the CAR should contain a re-opener to allow a non-EITE to apply for an
adjustment to its baseline as the opportunities to continuously increase efficiency diminish and
emissions reductions become unachievable.

K. The Clean Air Rule should not allow Ecology to assign punitive efficiency
reduction rates.

The proposed rule fails to provide a specific and absolute efficiency reduction rate or
defined criteria or a predictable method for establishing the efficiency reduction rate for EITE
facilities that may be in one of two categories of -070(3)(b). “If an EITE’s output-based baseline
is less than or equal to the twenty-fifth percentile value of a sector’s efficiency intensity
distribution,” then Ecology must set an efficiency reduction rate that would reduce emissions at a
rate less than would otherwise be required under the on-EITE provisions of the rule.

However, “If an EITE’s output-based baseline is greater than or equal to the seventy-fifth
percentile value of the sector’s efficiency intensity distribution,” then Ecology must set an
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efficiency reduction rate that would reduce emissions at a faster rate than would be required by
the non-EITE provisions of the rule.

This rule both establishes a penalty, and a reward, for certain EITE facilities depending
on where they fit in a sector’s efficiency intensity distribution without an established process or
criteria for determining and defining the appropriate “sector” or “units of production” --
ultimately limiting a facility’s ability to assess the expected costs of compliance with the
proposed rule. Even where a facility’s percentile ranking can be fairly determined, a facility has
no way of knowing from the rule what the magnitude of its reward or penalty will be.

Substantively, the penalty established in -070(3)(b)(i) creates an additional burden on
EITE facilities — greater than non-EITE covered entities — ignoring the purpose of providing an
alternative compliance path for EITE facilities facing the inherent risks discussed previously. In
no case should an EITE’s obligations under the rule be greater than for a non-EITE facility with
comparable emissions.

e How will the Ecology determine the efficiency reduction rate to set for an EITE facility
in the bottom or top quartiles of a sector?

e What authority does Ecology rely on to penalize EITEs based on the assumption that
other facilities may have different intensities?

e What are the minimum/maximum efficiency reduction rates for a facility in the
top/bottom quartiles?

e Is an entire sector required to average an emission reduction of 1.7%?

WAC 173-442-070(3)(b)(iv) also sets a penalty for facilities that fail to provide
“sufficient information” under -070(3) -- they too will have an efficiency reduction rate more
stringent than the emissions reduction rate for non-EITE facilities. Again, in no case should an
EITE’s obligations under the rule be greater than for a non-EITE facility with comparable
emissions.

e What criteria will be used to determine if a facility has “supplied sufficient information”
under -070(3)?

e How are situations in which no sufficient information ““is available” (-070(3)(a)(i)(C))
distinguished from situations in which the EITE covered party “has not supplied
sufficient information” (-070(3)(a)(1)(D)(iv))?

e What specific information does Ecology require a facility provide? WAC 173-442-070(1)
and -070(2) states “each covered party must report...” the data needed for
determinations, but -070(3) suggest Ecology will use other sources (see -070(3)(a)(i)) to
make determinations.

With respect to Equation 1 in WAC 173-442-070(4)(b), it appears there is an unintended
consequence that imposes a greater compliance burden for an EITE covered source that is in a
declining production mode as compared to the compliance burden it would have under WAC
173-442-060 as it relates to the need to purchase ERUs. It also appears that this unintended
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consequence would impact sources that have cyclical production levels. This situation is
particularly acute for a covered source where a significant percentage of their emissions are
process related.

We do not believe that this outcome was recognized or intended by Ecology as it runs
completely contrary to everything the agency has indicated about wanting to provide relief to
EITE covered parties. AWB has some members that believe that Ecology should withdraw this
portion of the rule and convene a work group with Ecology to assess this (and other) compliance
pathways appropriate for EITEs to ensure that those EITE facilities do not face an enhanced
compliance burden under WAC 173-442-070.

Ecology should not penalize EITE facilities. If the final rule continues to cover EITEs,
then the rule must include provisions allowing EITE facilities to opt out of the EITE provisions
and proceed under the provisions for non-EITE facilities. Instead of seeking opportunities to
penalize EITE facilities, Ecology should instead focus on providing a reward for more efficient
facilities. Keeping the methodology in -070(3)(b)(ii) while eliminating both -070(3)(b)(i) and
(3)(b)(iv) would reduce the punitive nature of this section.

Other options for better protecting EITE and non-EITE facilities include:

1. Completely exempting EITE facilities;

2. Providing a more meaningful delay in implementation — perhaps an initial compliance
period no sooner than 2023-2025 and an even later initial compliance period for facilities
that meet criteria outlined in -070(3)(b)(ii);

3. Increasing the compliance thresholds in Table 1 for EITEs (such that, for example,
EITE’s with baseline emissions below 140,000 MT/yr CO2e would have no compliance
obligations).

4. Providing a reliable safety valve/cost containment mechanism to assure, at least, that the
costs of the rule to any EITE covered-party do not exceed the benefits from that party’s
emission reductions;

5. Exempting EITEs from the provisions of 173-442-170, Limitations on the use of
allowances, Table 3, which limits the use of out of state allowances to meet compliance
obligations; and

6. Exempting EITEs from the provisions of 173-442-170, Limitations on the use of
allowances, Table 4 which restrict the vintage years of allowances that may be used to
satisfy a compliance obligation.

Similar cost containment mechanisms, including the limitations on the use of allowances
by non-EITE parties should be eliminated.

L. Equation 1 should be simplified to provide clarity on how a GHG emission
reduction pathway is determined.

Previous comments have discussed the need to provide additional clarity, and address the
concerns regarding the various data Ecology is seeking to collect. Ecology’s belief that it can get
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sector data from EPA, or other sources, without any specific references to support the claim, as
well as lack of clarity as to what “other sources” of data may provide, calls into question the
feasibility of the EITE alternative compliance scheme.

Notwithstanding the grave concerns and requests for clarification expressed in these
comments, there is a streamlined equation that Ecology should consider for use in WAC 173-
442-070(4)(b), in place of Equation 1. Ecology should consider using:

RP=(APxOB)x [l —RR x (Yx—1)]
This doesn’t solve the concerns raised, but is a simplification of the equation.

M. Facilities should be allowed to opt out of the EITE treatment.

While the introduction of the alternative compliance measures in -070 for EITE covered
facilities is appreciated, and seeks to reduce to some extent the inherent risks to an EITE facility,
it is not clear whether Ecology intended for this compliance pathway to be voluntary or
mandated. Given the unknown variables and requirements of this section, and the provisions
actually allowing Ecology to impose greater compliance burden on EITE facilities than on non-
EITE facilities, it is essential that EITE facilities have the ability to opt out of EITE treatment,
and instead proceed under the CAR’s provisions for non-EITE facilities.

Ecology should make -070 optional. EITE facilities should be able to choose the best
compliance path, including opting out of the EITE provisions all together. Ecology should
provide several points for an EITE to opt in to or out of -070, including after a proposed
emissions reduction pathway has been developed for the facility under -070(4). If -070 is truly
meant to be an alternative compliance pathway, then it makes sense to allow the covered facility
the option to choose the path of compliance.

N. Applicability of compliance obligations per WAC 173-442-070 should be
delayed beyond 2020.

Facilities covered under -070 begin their compliance obligations in 2020 with the
establishment of the output-based baseline, efficiency reduction rate and GHG emission
reduction pathway. If EITEs are not outright exempted from the obligation to reduce emissions
under CAR, Ecology should provide an additional delay of implementation, while allowing EITE
sources who feel that they are ready to enter into the program to opt-in early as voluntary
sources.

We do not believe that this outcome was recognized or intended by Ecology as it runs
completely contrary to everything the agency has indicated about wanting to provide relief to
EITE covered parties. AWB has some members that believe that Ecology should withdraw this
portion of the rule and convene a work group with Ecology to assess this (and other) compliance
pathways appropriate for EITEs to ensure that those EITE facilities do not face an enhanced
compliance burden under WAC 173-442-070.
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0. The CAR must provide a safety valve or other cost containment mechanisms
to assure covered parties can remain viable.

Other carbon reduction programs provide essential safety valves to assure covered parties
can remain viable. In California, for instance, AB-32% provides free allowances to covered
EITE facilities, and allows for the reevaluation of facilities to qualify for EITE treatment. (see
previous discussion on hardship threshold utilized to designate a facility as EITE.) Such
sideboards in other programs help to prevent catastrophic economic disruption and carbon
leakage. The failure to provide a reliable cost containment mechanism in the CAR opens the real
possibility that an EITE’s cost of compliance will be greater than even the global social cost of
carbon, rendering the CAR arbitrary, capricious and an abuse of discretion.

Limitations on the sources of ERUs further exacerbate the potential for economic
hardship under the Clean Air Rule. See Section XI of these comments for a discussion of the
ways in which Ecology could make the rule less burdensome by removing barriers to the use of
offsets and allowances generated outside of Washington.

P. Ecology should consider alternative compliance opportunities for EITEs and
non-EITEs.

As previously noted, the one-size fits all approach of the proposed rule’s provisions in
WAC 173-442-070 is not supported by a complete analysis of alternatives required under the
APA to identify and evaluate least burdensome alternatives. Ecology failed to consider other
programs and approaches that could allow for emission reductions without undue economic
hardship. Such approaches could consider facility specific reviews aimed at maximizing
technology opportunities and avoid punitive outcomes resulting from inappropriately defining
the relevant sector.

The attachment, Alternative Compliance Pathway Concepts,*® highlights several
examples of alternatives Ecology can consider to meet both its APA requirements and provide
greater incentive through compliance options. Highlights include:

e Ecology should address the real and irreducible emissions from process emissions. This
can be done, as has been done in other carbon cap programs by focusing on a specific

4> CARB, Proposed Regulation to Implement the California Cap-and-Trade Program,
Staff Report: Initial Statement of Reasons, Appendix J - Allowance Allocation, at J-25 (Oct. 28,
2010) (“This section focuses on the details of how the free allocation methods will function
within a given use of allowance value. The emissions intensity benchmarking approach—which
forms the basis of free allocation used to minimize leakage risk . . . .”), available at
http://www.arb.ca.gov/regact/2010/capandtrade 1 0/capv4appj.pdf.

46 See Attachment L to these comments.
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evaluation of process emissions. Where the laws of chemistry and physics dictate that a
certain amount of GHG will be emitted from a production process, and no lower-emitting
alternative process is available, no further emissions reductions/efficiency improvements
should be required. Ecology should exempt process emissions from the rule. For a
covered party, the coverage of process emissions is a direct path to leakage. The covered
party will necessarily lose the ability to compete because the cost of purchasing ERUs for
its unavoidable process emissions will drive it out of the marketplace. A foreign
competitor unshackled by CAR (or other environmental standards) will take the place of
the Washington facility in the market with a resulting increase in GHG emissions and
harm to Washington’s economy.

The rule could include a new provision to address process emissions specifically.

Unavoidable process emissions should be exempted from CAR compliance, and
reductions should be limited to combustion emissions and process emissions amenable to
reduction as only these emissions can be impacted by future efficiency gains.

Other Clean Air standards require the use of Best Available Control Technology or
Reasonably Available Control Technology, including Washington regulations, which
recognize the limits of emission reductions that technology can achieve.

Utilizing a site specific efficiency compliance alternative is an example of how to
implement a technology based assessment to evaluate opportunities to reduce GHG
emissions through efficiency. At the same time, the review would be limited by
technological opportunities. Programs like the state’s Emission Performance Standards
for electric generation and the GHG RACT rules for refineries are examples of
achievable technology-based standards.*’

Non-woody biomass, or expanded exemptions for the use of biomass would allow for a
zero emission fuel compliance pathway.

It is not too late for Ecology to consider these and other compliance opportunities.

Petroleum refineries should be included in the list of EITEs.

The CAR includes no objective criteria for determining EITE status. WAC 173-442-020

simply lists industries (by NAICS code) whose members would be considered EITE covered
parties under the rule.** While the AWB supports the inclusion of all currently listed industries,
Ecology has provided no explanation as to why Ecology selected these industries, and not others,

47 See WAC ch. 173-485 (GHG RACT standards for petroleum refineries).

8 See proposed WAC 173-442-020(1).
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for EITE status. Based on criteria listed by Ecology in the SEPA checklist for the CAR,
petroleum refineries should be included.

The SEPA checklist describes EITE industries as industries that:
0 Use a lot of energy in manufacturing their products

0 Manufacture commodities that are traded globally, in very tight markets so they
are vulnerable to competition.*’

These criteria are consistent with criteria used to determine EITE status in other
jurisdictions, including the European Union, Australia, and California. In addition, objective
criteria were considered in the development of a 2009 U.S. congressional bill (H.R. 2454),
commonly referred to as “Waxman-Markey.”*® These criteria measure the energy intensity and
trade exposure for industries, which in turn help determine the risk of “leakage” of emissions
associated with these industries. Applying these criteria to petroleum refineries in Washington
demonstrates that these refineries are EITEs.

Energy intensity. Other jurisdictions measure energy intensity as the amount of CO>
emitted by an industry, divided by the value added of goods produced. The following is a
summary of these criteria, translated to common units of tons COze/million USD.

Currency Medium/ Ogrlzi:;;?lgsle
Jurisdiction conversion | High Intensity Moderate ntensit
(to USD) Intensity cnsity
classification
California na 5000 1000
Australia 0.75 4500 1500
United States’! na 2500
European Union 1.11 1850
New Zealand 0.72 1150

The energy intensity of the Washington petroleum refining industry can be estimated
according to these criteria based on public information. Washington’s five refineries

4 Ecology, SEPA Environmental Checklist — Clean Air Rule, at 5 (May 24, 2016)
[hereafter SEPA Checklist].

S0 H.R. 2454, 111" Cong., 1st Sess. (2009).

Sl rd
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generate approximately 6.6 million tons CO2/yr.>> With respect to value added, these
refineries have the capacity to produce approximately 632,000 bbl/day of product. Based on
reasonable assumptions of 85% utilization and a historical product uplift of $10/bbl of
production, this yields an added value of approximately $2 billion.

The resulting energy intensity factor for Washington’s petroleum refining industry is
3300.5* This is significantly higher than California’s calculated value of 2720 for its refining
industry.> Applying this criterion California designated refineries as “Medium Intensity”
EITEs.’® Washington’s petroleum refining industry is clearly energy intensive according to
objective criteria used in other jurisdictions.>’

Trade exposure. EITE criteria used in other jurisdictions typically measure trade
exposure via the following equation: (Imports + Exports) / (Imports + Shipments). “Shipments
refers to domestic production. Under the CAR and Ecology’s proposed amendments to WAC
173-441-120, “exports” refers to products transferred from Washington to locations outside the
state. Based on 2013 data from the Washington Research Council,’® and estimates of
approximately 40,000 barrels per day of imports,*® Washington’s petroleum products industries
are “trade exposed” under these criteria.

2

32 See Ecology, Washington Mandatory Greenhouse Gas Reporting Program — Reported
Emissions for 2012 — 2014, available at
http://www.ecy.wa.gov/programs/air/permit_register/ghg/PDFs/WA_GHG Reporting_Data_2

012-2014.pdf

53 Calculated as follows: (632,000 bbl/day) * (365 days/yr) * (0.85 utilization) *
($10/bbl) = $1,960,780,000.

54 Calculated as follows: (6,600,000 tons CO2) / (2000 $mln value added) = 3300.

53 CARB, Proposed Regulation to Implement the California Cap-and-Trade Program,
Staff Report: Initial Statement of Reasons, Appendix K: Leakage Analysis, at K-15 (Oct. 28,
2010), available at http://www.arb.ca.gov/regact/2010/capandtrade10/capv4appk.pdf.

6 I1d.

57 Other industries with much lower energy intensity figures are listed in proposed
WAC 173-442-020 as “EITE Covered Parties.”

58 Washington Research Council (WRC), The Economic Contribution of Washington
State’s Petroleum Refining Industry in 2013, at 19 (2014) [hereafter Economic Contribution of
Washington’s Refining Industry], Attachment M to these comments.

59 U.S. Energy Information Administration, PADD 5 Transportation Fuels Markets, at 35
(2014) (noting imports as well as “inter-PADD pipeline movements,” which are also imports),
available at https://www.eia.gov/analysis/transportationfuels/paddS/pdf/transportation_fuels.pdf.
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Production that Production Production

is consumed in exported to exported to Total
Washington other US states  foreign countries production
Gasoline 118.7 116.6 21.8 257.1
Diesel 7.2 57.8 21.8 156.8
let Fuel a47.6 15.4 20.8 83.8
TOTAL 243.5 189.8 64.4 497.7
All figures in kbd

Applying this data to the criteria above yields a trade exposure intensity of 55% for
Washington’s refineries.®*  This figure indicates a trade-exposed industry under the criteria used
in other jurisdictions.®! This is not surprising given that Washington produces 3.4% of the
nation’s fuel while comprising only 2.1% of U.S. population.®?

The incremental costs imposed by the CAR expose Washington refineries to
increased competition from fuel providers in other states as well as foreign countries that
impose no obligation on carbon emissions from their refineries. This creates a significant
leakage risk.

Even if only exports to foreign countries were considered, Washington’s refineries
still would designate as trade exposed. In this case, the calculated intensity would be 19%.%

60 Calculated as follows: (40+254)/(40+498) = .546 (55%). Although jet fuel is an
exempted product under the CAR, refineries generate CO; emissions in its production. As one
of the three major products of a refinery, it is important to include jet fuel in the trade exposure
calculation for refineries as stationary sources.

61 Centre for European Policy Studies, Carbon Leakage (CEPC): Options for the EU, at 6
(2014), available at
https://www.ceps.eu/system/files/ CEPS%20Special%20Report%20N0%2083%20Carbon%20Le
akage%?200ptions.pdf [hereafter Options for the EU].

62 WRC, Economic Contribution of Washington’s Refining Industry, supra note 58, at 4,
Attachment M to these comments; U.S. Census Bureau, Quick Facts,
http://www.census.gov/quickfacts/table/PST045215/53,
https://www.census.gov/quickfacts/table/PST045215/00.

83 Calculated using Washington Research Council data as follows: (40+64)/(40+498) =
193 (19%). See also CEPC, Options for the EU, supra note 61, at 42, 44.
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This meets criteria for being “trade exposed” in all jurisdictions, including the “High” criteria
designation in the state of California.**

The trade exposure intensity for Washington refineries is likely to increase in future
years. Foreign exports from Washington refineries doubled from 2005 to 2010, and tripled
from 2005 to 2015. Refined products are the second largest non-agricultural export from
Washington after aircraft, with a total annual value of about $2.5 billion.%® For the refining
industry to remain competitive and remain a robust source of fuel for Washington’s economy,
the industry’s level of exports and trade exposure must increase if consumption of motor
vehicle fuels declines in Washington.®

The lack of objective criteria to determine EITE status for industries impacted by the
CAR is not only a significant gap in the rule, it is arbitrary and capricious. Applying
objective criteria used in other jurisdictions shows that Washington’s petroleum products
industries are both energy intensive and trade exposed, and should be granted EITE status
under the CAR. Otherwise, the CAR would cause leakage that would simply shift
emissions to other jurisdictions and put an industry at risk that provides family-wage jobs to
Washington families and a secure energy supply that is the basis for any vibrant economy.

VIII. The CAR will have significant environmental impacts, and Ecology violated SEPA
by failing to prepare an EIS to analyze the environmental impacts of the rule.

Although the goal of WAC Ch. 173-442 is to mitigate climate change impacts, the rule
will reconfigure the Washington economy to such an extent that it will have significant
environmental impacts, including unintended significant adverse environmental impacts that
require analysis under the State Environmental Policy Act (“SEPA”), Ch. 43.21C RCW, through
the preparation of an environmental impact statement (“EIS”).

AWB notified Ecology early in the development of the CAR that the rule would have
adverse environmental impacts.®” AWB’s October 30, 2015 letter summarized the predictable

4 CEPC, Options for the EU, supra note 61, at 6.

85 U.S. Census Bureau, State Exports from Washington, (annual value provided above
reflects 2012-2015 average), available at http://www.census.gov/foreign-
trade/statistics/state/data/wa.html.

8 WAC 173-442-040(2)(b) would exempt exported fuels from a fuel supplier’s covered
GHG emissions. But that exemption does not apply to the stationary source emissions of a
refinery. The refinery’s cost of production affects the cost of every barrel of product that the
refinery sells, even if fuel sales outside of Washington do not trigger CAR emission reduction
obligations.

67 Letter of October 30, 2015 from Gary Chandler to Sarah Rees, Attachment N to these
comments.
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impacts, and urged Ecology to analyze them in an EIS.%® For instance, AWB pointed out that
natural gas distributors would be forced to increase their rates to cover the cost of purchasing
offsets (now ERUs), that those increases would drive fuel substitution by residential and small
commercial customers, including increased reliance on woodstoves and electric power to heat
homes and businesses, and that both responses will increase emissions of conventional and toxic
pollutants, as well as GHGs.%

Ecology ignored this guidance in preparing its Environmental Checklist on the CAR.
The Supplemental Sheet for Non-Project Actions acknowledges that projects to reduce GHG
emissions may increase emissions of conventional pollutants, while claiming that any such
effects will be subject to SEPA review later in connection with permitting “projects.”’® The
Checklist ignores the fuel substitution effects outlined in AWB’s letter, which involve decisions
by individual consumers that are not subject to permitting or “later” review. Only by ignoring
the predictable impacts of the proposed rule was Ecology able to conclude that “Ecology does
not have any information that would suggest there will be significant adverse environmental
impacts as a result of the proposed rule.”’! The DNS on the proposed rule was issued in reliance
on a SEPA Checklist that overlooked substantial impacts of the rule.

A. Compliance with the CAR will result in significant environmental impacts.

The impacts associated with the CAR, described in more detail below, include: impacts
from Washington citizens switching from natural gas to electricity or wood due to higher natural
gas prices, impacts of shifting electric production from Washington gas-fired turbines to out-of-
state generating resources with higher carbon footprints, and “leakage” impacts resulting from
the displacement of in-state commodity production with imports from foreign sources that
produce the same products with more intensive environmental impacts.

1. Fuel substitution impacts from displacement of gas-fired electric generating
resources. Ecology’s list of “Potentially Eligible Parties” that will assume compliance burdens
under the CAR includes eleven natural gas-fired turbine generating plants.”> Most of them are
efficient combined-cycle turbines with very low emission rates of GHGs and other air pollutants.
Utilities in fourteen western states and two Canadian provinces coordinate the dispatching of

%8 Id. at 3.
I1d at2.

"0 Ecology, SEPA Checklist, supra note 49, Supplemental Sheet For Non-Project
Actions, at 10.

T Id.

2 Ecology, Clean Air Rule: Potentially Eligible Parties (May 2016), Attachment O to
these comments.
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their generating resources to provide the least costly electricity to their customers.”> By forcing
utilities to purchase ERUs for the most efficient resources in the region the CAR would shift
electric power production to less efficient resources in other states that emit higher rates of
pollutants -- GHGs and criteria pollutants -- than Washington’s turbine fleet. By shifting
generation to less efficient resources the CAR likely would prolong the life of coal-fired
generating units in states like Montana and Wyoming.”* The environmental impacts of this shift
include not only higher GHG emissions but higher emission rates of criteria and toxic pollutants.
On this point AWB incorporates by reference the comments of Puget Sound Energy, which
document the adverse environmental impacts resulting from the CAR’s impacts on the
dispatching of thermal resources in the Western Interconnection.”

2. Fuel substitution impacts from higher natural gas rates. The proposed CAR
would require reductions in GHG emissions from the combustion by retail purchasers of natural
gas sold by four local distribution companies (LDCs) in Washington, beginning in 2018. LDCs
are forbidden by state law to achieve reductions by limiting sales,’® and the demand in
Washington for clean burning natural gas is growing steadily.”” Ecology concedes that the only
way for LDCs to meet their CAR compliance burdens will be by purchasing increasing quantities
of ERUs.”® To meet these obligations LDCs would need to raise their rates to residential and
commercial customers.” Natural gas competes with wood and electricity as options to heat
homes and businesses in Washington. Unfortunately, both alternative fuels emit higher levels of
fine particulates and toxics.®® Further, the adverse impacts of increased wood combustion are
highest in the winter, when several Washington communities teeter on the edge of exceeding

3 Western Electric Coordinating Council, 2016 State of the Interconnection, at ii,
available at https://www.wecc.biz/Reliability/2016%20SOTI1%20Final.pdf.

4 See PSE Comments at 11.

75> See PSE Comments at 21-22.

76 See comments in Section V above.

T Ecology, Cost-Benefit Study, supra note 24, at 16.

78 Id. at 24 (“Some covered parties - such as natural gas distributors - may have little or
no options for on-site compliance . . . .”).

7 See PSE Comments at 11, 30-31.

80 See Ecology, How Wood Smoke Harms Your Health, Pub. No. 91-br-123 (Revised
July 2012), available at https://fortress.wa.gov/ecy/publications/documents/91br023.pdf; EPA,
Wood Smoke and Your Health, available at https://www.epa.gov/burnwise/wood-smoke-and-
your-health (last updated Feb. 2, 2016).
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National Ambient Air Quality Standards for fine particulate matter.®! The CAR would cause
increased emissions from consumers responding to higher natural gas prices by switching back
to wood or electricity to heat their homes and businesses.?? These increases would not be
analyzed later in the course of project permitting, as Ecology predicts, because they would result
from decisions made by thousands of consumers. Since Ecology proposes to impose CAR
compliance costs on LDC customers, it must analyze the environmental impacts of fuel
substitution by those customers.

3. Leakage impacts from higher commodity prices. Washington supports a
number of trade-sensitive industries that face stiff competition from imported commodities. The
Washington companies typically achieve better energy efficiency and lower GHG emission rates
per unit of output than their foreign competitors,** but commodity businesses operate on
extremely low margins. By increasing the cost of production in Washington, the proposed CAR
would enable foreign commodities to displace local production. 3% The environmental effects
would include more GHG emissions to produce the commodities currently made in Washington
and environmental impacts associated with the delivery of those commodities to the United
States.

Ecology acknowledged in the Small Business Economic Impact Statement that the
“proposed rule may result in reduced sales for some covered parties,”® but the SEPA Checklist
entirely ignores the phenomenon of leakage. This is a profound omission. Nucor Steel, the
owner of the only steel plant in Washington, submitted a study showing that Nucor’s least cost
compliance strategy would cost the Seattle plant five percent of its sales, and increase global

81 In 2011 Ecology reported that Yakima violates the PM2.5 NAAQS and that
Darrington, Yakima, Clarkston, Marysville and Wenatchee are close to a violation. Ecology Air
Program, Focus on Nonattainment, Pub. No. 11-02-035, at 3 (Sept. 2011), Attachment P to these
comments.

82 See PSE Comments at 11, 42.

8 Ecology, SEPA Checklist, supra note 49, at 6; Non-Project Review Form, at 13 (“The
Pacific Northwest has some of the nation’s most efficient manufacturers and some have taken
recent steps to reduce their carbon pollution.”).

8 Resources for the Future, Employment and Output Leakage Under California’s Cap-
and-Trade Program; Final Report to the California Air Resources Board, RFF DP 16-17 (May
2016), available at http://www.rff.org/files/document/file/RFF-DP-16-17.pdf.

85 Ecology, Small Business Economic Impact Statement, Chapter 173-442 WAC Clean
Air Rule Chapter 173-441 WAC Reporting of Emissions of Greenhouse Gases, Publication No.
16-02-009, at 7 (June 2016) [hereafter SBEIS].
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GHG emissions by 1.2 million metric tons over a twenty year period.*® Northwest Pulp & Paper
Association commissioned a study showing that Washington mills run in part on purchased
electricity with a very low carbon footprint. For this reason, displacement of even a small
percentage of Washington’s pulp and paper production by foreign competition would
substantially increase global GHG emissions.®’

Ecology included in the proposed CAR special rules for EITEs in an effort to shield those
industries from losing market share to unregulated competitors. Unfortunately, Ecology
excluded from its proposal the largest EITEs (by emissions) in the state.®® In addition, the
proposed WAC 173-442-070 still would require annual reductions in GHG emissions from
EITEs, and the burden of compliance compounds over time. Finally, WAC 173-442-070 does
not specify the “efficiency reduction rate” for EITE covered parties, and Ecology’s process to
derive those rates relies on data that neither Ecology nor the covered sources possess.®’ As a
result, EITEs applying the 070 rules still anticipate significant losses of market share, and
significant increases in global GHG emissions from the displacement of their products by foreign
competition. Ecology’s SEPA Checklist entirely overlooks these impacts.

Ecology’s proposed rule will affect every segment of the Washington economy.
Individuals and companies will respond to rising prices and supply constraints in ways that cause
collateral environmental impacts. SEPA requires that Ecology identify and disclose those
impacts, the aggregate effects of which are far from trivial.

B. The environmental impacts of the CAR must be analyzed in an EIS.

SEPA requires that state agencies prepare an EIS for “major actions having a probable
significant, adverse environmental impact.”® The purpose of SEPA review is to ensure that
agencies fully disclose and carefully consider a proposal’s environmental impacts before

8 See ERM, Steel Industry Emissions Leakage Risk From the Proposed Washington
Clean Air Rule dated May 31, 2016, at 2 (July 2016), attached to Nucor Steel Comments
[hereafter Steel Industry Leakage Report].

87 See Northwest Pulp & Paper Association Comments; NCASI Memo of December 11,
2015, Potential Leakage Effects Caused By Washington Carbon Policy, Attachment Q to these
comments.

88 See Section VII above, on the exclusion from EITE coverage of petroleum refineries.

% Nucor Steel’s Comments (at page 9) and AWB’s comments in Section VI above
document these problems.

% RCW 43.21C.031.
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adopting it and “at the earliest possible stage.””! In deciding whether a proposed action requires
an EIS, the agency “shall not balance whether the beneficial aspects of a proposal outweigh its
adverse impacts . . . . [P]roposals designed to improve the environment, such as . . . pollution
control requirements, may also have significant adverse environmental impacts.”> Even
assuming the CAR will result in benefits to the environment, Ecology still must prepare an EIS if
the adverse impacts standing alone are significant.

The CAR proposes to restructure Washington’s economy to reduce carbon emissions.
Ecology’s lofty goals in proposing the rule do not excuse Ecology from the SEPA obligation to
analyze its collateral environmental impacts, and to explore whether alternative approaches may
achieve the same overall climate change objectives, but at a lower cost to the environment and
economy.

Ecology’s approach in the SEPA Checklist to analyzing the environmental impacts of the
CAR is to (1) ignore them, (2) dismiss the impacts as “speculative”®® or “not reasonably
foreseeable at this time,”* or (3) to contend that impacts will be addressed in SEPA review of
“projects” undertaken to comply with the rule.”

Ecology’s assumption that actions taken by covered entities to comply with the CAR will
be subject to later SEPA review is largely false. The importation of foreign products is not
subject to SEPA review. Dispatching decisions by electric utilities are not subject to SEPA
review. Decisions by consumers to fire up woodstoves are not subject to SEPA review.
Implementation of the CAR will result in significant environmental impacts that are not subject
to future SEPA review. Ecology cannot postpone environmental analysis to a later
implementation stage since the CAR will affect the environment without subsequent
implementing action.”®

Although the environmental impacts that will likely result from implementation of the
CAR take some amount of forecasting, SEPA requires that an EIS should be prepared when
significant adverse impacts on the environment are “probable,” not only when they are

%! King County v. Wash. State Boundary Review Bd., 122 Wn.2d 648, 663-64, 666, 860
P.2d 1024 (1993); see also WAC 197-11-060(4)(c)-(d).

2 WAC 197-11-330(5); Seeds, Inc. v. State of Washington Dept. of Ecology, 98 Wn.App.
1022 at *5 (1999).

% Ecology, SEPA Checklist, supra note 49, Non-Project Review Form at 18.
94 Ecology, SEPA Checklist, supra note 49, at 9.
% Id., Non-Project Review Form at 9-10.

% See Spokane County v. Eastern Wash. Growth Mgmt. Hearings Bd., 176 Wn.App. 555,
309 P.3d 673 (2013); WAC 197-11-060(5)(c)(i), (d).
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inevitable. In King County v. Washington State Boundary Review Board, the Washington
Supreme Court specifically addressed whether a city must review effects of potential
development from a nonproject action, an annexation of property, when no official proposal has
been submitted to the city for the development of the property subject to the nonproject action.
The court ruled that SEPA required such review:

[T]he fact that a proposed action will not cause an immediate land use change or
that there is no specific proposal for development does not vitiate the need for an
EIS. Instead, an EIS is required if, based on the totality of the circumstances,
future development is probable following the action and if that development will
have a significant adverse effect upon the environment.”’

In explaining its conclusion that the annexation required preparation of an EIS, the court noted
that an approach that required a specific development proposal to be before the agency can lead
to results contrary to SEPA’s purpose of considering environmental factors at the earliest
possible stage to allow decisions to be based on complete disclosure of environmental
consequences:

Decision making based on complete disclosure would be thwarted if full
environmental review could be evaded simply because no land use changes would
occur as a direct result of a proposed government action. Even a boundary
change, like the one in this case, may begin a process of government action which
can “snowball” and acquire virtually unstoppable administrative inertia. See
Rodgers, The Washington Environmental Policy Act, 60 Wash. L. Rev. 33, 54
(1984) (the risk of postponing environmental review is “a dangerous
incrementalism where the obligation to decide is postponed successively while
project momentum builds™).”

Ecology erred by issuing a SEPA DNS for the CAR. It is not too late to correct that
error. Ecology should prepare an EIS on the proposed rule, and to include in it alternative
strategies to achieve the goals of the rule at lower cost.”

IX.  Ecology’s Small Business Economic Impact Statement does not analyze the cost to
Washington businesses of complying with the rule.

The Regulatory Fairness Act, RCW Ch. 19.85, requires preparation of a small business
economic impact statement (“SBEIS”) for any significant legislative rule that imposes “more

7 King County, 122 Wn.2d at 663.
% Id. at 664,

9 See Section XI below, which enumerates ways in which Ecology could revise the rule
to reduce the compliance burden on the regulated community.
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than minor costs on business in an industry.”'%’ This obligation applies to any significant
legislative rule,'®! not just rules that disproportionately impact small business. The threshold
task is to estimate the cost of complying with the proposed rule, including out of pocket costs
and “whether compliance with the rule will cause businesses to lose sales or revenue.”!%?

Ecology prepared an SBEIS on the CAR, but it devotes one half of one page to potential
lost sales or revenue.'®® Ecology notes that the proposed rule “may result in reduced sales for
some covered parties,” that the rule “could result in changes to energy prices,” and that it could
change fuel prices. Ecology concludes, however, that uncertainties about the compliance
strategies covered parties will follow make it impossible to quantify “the degree to which sales
quantities would be impacted” by the rule.!®* Notwithstanding these uncertainties, Ecology
concludes that the rule does not impose costs on small business.'%’

Ecology’s claim that it “could not quantify the degree to which sales quantities would be
impacted” is incorrect. Ecology used the Washington State Office of Financial Management’s
2007 Washington Input-Output (I-O) Model (OFM I-O) to estimate job impacts of the rule.!%
The OFM I-O model reports a variety of economic metrics to measure the economic impacts of
the proposed regulation including estimates of changes in sales transactions (output), gross state
product, total compensation, and jobs.!?” Use of the OFM I-O model makes it feasible for
Ecology to report the rule’s impact on sales and revenues in different sectors of the Washington
State economy, but Ecology omitted that information from the SBEIS.

AWRB agrees that some business impacts of the CAR depend on a party’s compliance
strategies, but one important cost of the rule, the loss of market share from businesses facing

100 RCW 19.85.030(1).

101 The Regulatory Fairness Act exempts the same categories of rules that are exempt
from the APA cost-benefit analysis. See RCW 19.85.025(3).

12 RCW 19.85.040.

103 Bcology, SBEIS, supra note 85, at 7.
104 74

105 1d. at 9.

196 1d. at 15.

107 Energy Strategies LLC, Critique of Washington Department of Ecology’s Small
Business Economic Impact Statement at 9, Attachment R to these comments [hereafter SBEIS
Critiquel].
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increased compliance costs, can be and for a few sources has been estimated.!®® The impact of
the rule on fuel costs also can be estimated.!” Fuel cost impacts are especially important to the
purposes of the Regulatory Fairness Act, because fossil fuel costs are a major operating cost for
many categories of small businesses, such as farmers, truckers, and taxis.

AWRB retained Energy Strategies to model the economic impacts of the CAR on covered
firms and the Washington economy. Energy Strategies used the 2014 Washington State
IMPLAN and Price model and the results indicate the economic impacts of the proposed rule on
the Washington economy and small businesses would be substantial.''® The economic effects of
the rule will cost Washington State over 34,000 jobs, and $7.3 billion in sales by year 2035.!!!
Moreover, small businesses will be severely impacted by the policy, since they constitute nearly
50% of Washington State’s employment.'!? Energy Strategies estimated the CAR will cost small
businesses in Washington State nearly 16,000 jobs by 2035, or 46% of total jobs lost in the entire
economy, and reduce sales (outputs) by $3.1 billion.!!?

The flaws in the SBEIS include some gross omissions. The SBEIS borrows the cost of
compliance analysis from Ecology’s Cost-Benefit Study.!'* The latter study assumes no new
reporting costs for entities that currently report GHG emissions to Ecology under WAC Ch. 173-
441.'""5 That assumption is ridiculous, because the proposed amendments to Ch. 173-441 would
impose a new reporting scheme for fuel producers, importers and exporters on top of the

108 ERM, Steel Industry Leakage Report, filed with Nucor Steel Comments.

199 Increased costs of producing energy are passed through to consumers, either formally
through mechanisms like utility fuel cost adjustment surcharges, or informally through market
price increases. See Ecology, CAR Cost-Benefit Study, supra note 24, at 30. PSE estimates that
if PSE needs to pay the full cost of generating RECs to comply with the CAR, PSE’s natural gas
customers will experience a 12 percent rate increase in 2017, and larger increases over time. See
PSE Comments at 30-31.

10 Energy Strategies, SBEIS Critique, supra note 107, Appendix 1 Economic Impact
Analysis of the Clean Air Rule at 9, Attachment R to these comments.

"1 Energy Strategies, SBEIS Critique, supra note 107, at 5, Attachment R to these
comments.

112 Id
113 gg
114 Ecology, SBEIS, supra note 85, at 6.

115 Ecology, CAR Cost-Benefit Study, supra note 24, at 25.

35



reporting those entities currently perform.''® Section XII of these comments outlines the
incremental burdens imposed on the fuels industry by the proposed amendments. Some of these
costs will be passed on to fuel purchasers, including small business fuel purchasers.

The SBEIS does not reflect a serious effort to comply with the Regulatory Fairness Act.
Until Ecology provides a realistic estimate of the cost of compliance, per RCW 19.85.140,
Ecology has no basis to support its conclusion that the proposed Ch. 173-442 and the
amendments to WAC Ch. 173-441 “do not impose costs on small businesses.”!!”

X. Ecology cannot meet its APA burden of showing that the benefits of the CAR exceed
its costs.

The Regulatory Reform Act of 1995 amended the state Administrative Procedure Act to
require that Ecology, before adopting the CAR, prepare a preliminary cost-benefit analysis.!'8
Based on that analysis Ecology must determine before adopting the CAR that the probable
benefits of the rule exceed its probable costs.!"”

The CAR Preliminary Cost-Benefit Study projects benefits of $14.5 billion and costs of
between $1.5 billion and $2.8 billion over twenty years.!?® It achieves this lopsided result by (1)
comparing local costs with global benefits, (2) severely understating the costs of the rule and (3)
misapplying the EPA “social cost of carbon” metric. A cost-benefit analysis that meets the
requirements of RCW 34.05.328(1)(d) will show that probable costs exceed probable benefits,
and that Ecology cannot make the determination required by the APA.

A. The Cost-Benefit Study violates RCW 34.05.328(1)(d) by comparing local
costs with global benefits.

116 See proposed WAC 173-441-120 (new reporting rules for fuel producers, importers
and exporters).

"7 Ecology, SBEIS, supra note 85, at 9.
8 RCW 34.05.328(1)(c).

19 RCW 34.05.328(1)(d). AWB v. State of Washington, 2001 WL 1022097, *13
(Shoreline Hearings Board 2001) (“The fact that the guidelines are significant legislative rules
requires that Ecology prepare and include in the rule-making file a determination that the
‘probable benefits of the rule are greater than its probable costs’); see also William R.
Andersen, Of Babies and Bathwater—Washington’s Experiment with Regulatory Reform,
ADMIN. & REG. L. NEWS, Fall 1996, at 15 (The Washington Regulatory Reform Act
“[r]equir[es] (for major agencies) cost/benefit analysis before rules can be written, including
record proof that benefits exceed costs.”) (emphasis added).

120 Ecology, CAR Cost-Benefit Study, supra note 24, at vi.
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Ecology cost-benefit studies routinely compare the costs borne by Washington citizens
and businesses from a proposed rule to the benefits accruing to Washington state.!?! The CAR
Cost-Benefit Study deviates from this longstanding precedent by relying on a federal metric
known as the “social cost of carbon” (SCC) to estimate the benefits of the rule.

The Interagency Working Group on the Social Cost of Carbon (IWG) has defined the
SCC as “an estimate of the monetized damages associated with an incremental increase in carbon
emissions in a given year.”!??> The SCC is used by federal agencies in cost-benefit analysis to
estimate the avoided damages (“social benefits”) that result from regulatory actions that lead to
an incremental reduction in cumulative global CO2 emissions.!?> The SCC is intended to be
comprehensive and presumes to account for the economic impacts of future global damages
occurring from increasing the atmospheric concentrations of greenhouse gases between 2010 and
2300."?* The SCC was derived by the Interagency Working Group using three integrated
assessment models (namely PAGE, DICE and FUND). These models use simplifying
assumptions about the interactions and relationships between atmospheric concentrations of CO»,
climate processes, and the global economy to calculate the dollar value of the marginal damages
caused by emitting an additional metric ton of CO> in a given year.!?® That monetary value of
damages is then discounted back to the present to derive the SCC.!26/ 127

21 1d. at 36.

122 Interagency Working Group on Social Cost of Carbon, Technical Support Document:
Social Cost of Carbon for Regulatory Impact Analysis Under Executive Order 12866, at 2
(February 2010), available at https://www3.epa.gov/otag/climate/regulations/scc-tsd.pdf
[hereafter SCC Technical Support Document].

123 See, e.g., U.S. EPA, Regulatory Impact Analysis for the Clean Power Plan Final Rule,
at 4-3 (October 2015), available at https://www.epa.gov/sites/production/files/2015-
08/documents/cpp-final-rule-ria.pdf.

124 U.S. EPA, Fact Sheet: Social Cost of Carbon, at 1 (December 2015) , Attachment S to
these comments.

125 SCC Technical Support Document, supra note 122, at 5.

126 U.S. EPA, Fact Sheet: Social Cost of Carbon, at 1 (December 2015) , Attachment S to
these comments.

127 The SCC is not without controversy as an economic measure of benefits. While
acknowledging the uncertainties of accurately estimating the SCC, the IWG cites a 2009 report
from the National Academy of Sciences stating that “any effort to quantify and monetize the
harm associated with climate change will raise serious questions of science, economics, and
ethics and should be viewed as provisional.” SCC Technical Support Document, supra note 122,
at 2. The Institute for Energy Research has commented that the costs and benefits of proposed
regulations cannot be “usefully estimated” using the SCC and characterizes the SCC as “an
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Ecology justifies the deviation from its normal approach to cost-benefit analysis on
grounds that it is “not possible to specify the local benefits to climate change resulting from
control of local emissions . . . .”'?® Ecology shifted to a global measure of benefits on grounds
that “it is appropriate to acknowledge that local emissions contribute to the global pool of GHGs
that cause global impacts including local impacts.”!?’

In deciding to compare local costs with global benefits, Ecology rewrote the test the
legislature directed agencies considering a significant legislative rule to apply. The legislature
wanted to ensure that “substantial policy decisions affecting the public be made by those directly
accountable to the public, namely the legislature, and that state agencies not use their
administrative authority to create or amend regulatory programs.”!*? The legislature wanted to
ensure that “Washington’s regulatory system must not impose excessive, unreasonable or
unnecessary obligations” that could detrimentally affect “the economy of the state . . . .”!3!
Toward these ends, the legislature imposed a series of tests on agencies proposing rules that
establish new substantive obligations, i.e. “significant legislative rules.”!*> One of those tests is
codified in RCW 34.05.328(1)(d):

(1) Before adopting a [significant legislative rule] an agency must:

(d) Determine, that the probable benefits of the rule are greater than its probable costs,
taking into account both the qualitative and quantitative benefits and costs and the specific
directives of the statute being implemented;

Although the text of RCW 34.05.328(1)(d) does not expressly limit Ecology to
considering only in-state costs and benefits when determining whether a proposed rule will
provide a probable net benefit, the findings of the legislature supporting the Regulatory Reform

arbitrary output from very speculative computer models” and “is completely arbitrary and
without theoretical or experimental merit.” Institute for Energy Research, Comment on
Technical Support Document: Technical Update of the Social Cost of Carbon for Regulatory
Impact Analysis under Executive Order 12866, at 2 (February 24, 2014), available at
http://www.instituteforenergyresearch.org/wp-content/uploads/2014/02/IER-Comment-on-

SCC.pdf.

128 Ecology, CAR Cost-Benefit Study, supra note 24, at 36.

129 Id

130 Laws of 1995, ch. 403, Findings, codified following RCW 34.05.328.
131 [d

B2 RCW 34.05.328(5)(c)(iii).
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Act make clear that only the benefits to be enjoyed by, and burdens to be imposed on, the
“citizens of the state” may be considered. Those findings state, in relevant part:

(1) The legislature finds that:

(a) One of its fundamental responsibilities, to the benefit of all the citizens of the
State, 1s the protection of public health and safety, including health and safety in the
workplace, and the preservation of the extraordinary natural environment with which
Washington is endowed,

(b) Essential to this mission is the delegation of authority to state agencies to
implement the policies established by the legislature; and that the adoption of
administrative rules by these agencies helps assure that these policies are clearly
understood, fairly applied, and uniformly enforced;

(c) Despite its importance, Washington's regulatory system must not impose
excessive, unreasonable, or unnecessary obligations; to do so serves only to discredit
government, makes enforcement of essential regulations more difficult, and detrimentally
affects the economy of the state and the well-being of our citizens.

(2) The legislature therefore enacts chapter 403, Laws of 1995, to be known as the
regulatory reform act of 1995, to ensure that the citizens and environment of this state
receive the highest level of protection, in an effective and efficient manner, without
stifling legitimate activities and responsible economic growth. To that end, it is the intent
of the legislature, in the adoption of chapter 403, Laws of 1995, that:

(a) Unless otherwise authorized, substantial policy decisions affecting the public
be made by those directly accountable to the public, namely the legislature, and that state
agencies not use their administrative authority to create or amend regulatory programs;

(b) When an agency is authorized to adopt rules imposing obligations on the
public, that it do so responsibly: The rules it adopts should be justified and reasonable,
with the agency having determined, based on common sense criteria established by the
legislature, that the obligations imposed are truly in the public interest;'*?

Finding 1(a) plainly indicates the Legislature’s intent to ensure that agencies considering
proposed policy initiatives must estimate the benefits they confer on the citizens of the state and
Washington’s environment. In discussing the burdens of regulations, Finding 1(c) focuses solely
on detrimental effects on the economy of the state and the well-being of our citizens.

These statements confirm the common sense conclusion that the legislature intended
agencies to consider only in-state costs and in-state benefits in determining whether a proposed
regulation meets the net benefit test. An agency may not rely on benefits to out-of-state persons
or the global environment in making a net benefit determination.

133 Laws of 1995, ch. 403, Findings, codified following RCW 34.05.328 (emphasis
added).
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In applying the cost-benefit test RCW 34.05.328(1)(d) directs agencies to consider “the
specific directives of the statute being implemented; . . .” In this case, there is no “specific
directive” in RCW 70.94.331 -- the sole statutory authority specifically cited for the CAR in the
CR-102 — that would require or allow Ecology to establish emissions standards to protect the
planet from climate change at the expense of Washington’s citizens. RCW 70.94.331 is part of
the state Clean Air Act. It was last amended in 1991 as part of a major update to the state Act.
The declaration of public policies and purpose for the state Air Act, codified in RCW 70.94.011,
states in relevant part:

It is the intent of this chapter to secure and maintain levels of air quality that
protect human health and safety, including the most sensitive members of the population,
to comply with the requirements of the federal clean air act, to prevent injury to plant,
animal life, and property, to foster the comfort and convenience of Washington's
inhabitants, to promote the economic and social development of the state, and to
facilitate the enjoyment of the natural attractions of the state.

The findings supporting the 1991 Air Act amendments reinforce the priorities expressed
in the 1995 Regulatory Reform Act. The 1991 legislature was concerned with the costs of air
pollution and the benefits of clean air to Washington citizens:

The legislature finds that ambient air pollution is the most serious environmental
threat in Washington state. Air pollution causes significant harm to human health;
damages the environment, including trees, crops, and animals; causes deterioration of
equipment and materials; contributes to water pollution; and degrades the quality of life.

Over three million residents of Washington state live where air pollution levels
are considered unhealthful. Of all toxic chemicals released into the environment more
than half enter our breathing air. Citizens of Washington state spend hundreds of millions
of dollars annually to offset health, environmental, and material damage caused by air
pollution. The legislature considers such air pollution levels, costs, and damages to be
unacceptable.'3*

A future legislature could, of course, alter its calculus of what benefits count in
measuring the costs and benefits of a rule. It could decide that Washington citizens should
accept higher fuel prices and other burdens to support the global campaign to manage climate
change. That power, however, is reserved to the legislature, not Ecology. RCW 35.04.328
requires Ecology to find that the local benefits of the CAR outweigh its local costs. Ecology’s
determination that it is “not possible to specify the local benefits” of the rule'*® prohibits Ecology
from adopting it.

134 Note accompanying RCW 70.94.011 (declaration of public policy and purpose)
(emphasis added).

135 Ecology, CAR Cost-Benefit Analysis, supra note 24, at 36.
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B. Ecology misapplied the federal social cost of carbon metric to grossly
overstate the benefits of the CAR.

Even if RCW 70.94.328 allowed Ecology to estimate the benefits of the CAR using a
global measure of benefits, and even if the social cost of carbon was a reasonable metric to
estimate those benefits, Ecology misapplied federal guidance on application of the social cost of
carbon metric to grossly overstate the benefits of the rule.

The standards for conducting economic impact and cost-benefit analysis of public
programs, regulatory policies, and rules have been established in federal guidelines by the Office
of Management and Budget.!** The IWG has applied these guidelines to the economic analysis
of environmental issues, including the use of the social cost of carbon for regulatory impact
analysis.'®” Although Ecology claims that it “is not possible to specify the local benefits to
climate change”!*® the ING provides a methodology to narrow the benefits from global to
domestic. The IWG stated the U.S. benefit of the social cost of carbon “is about 7-10 percent of
the global benefit.”!*° It also found that domestic benefits could be estimated on the basis of the
U.S. portion of global GDP, estimated to be 23 percent. Accordingly, the IWG determined:

On the basis of this evidence a range of values from 7 to 23 percent should be used to
adjust the global SCC to calculate domestic effects. Reported domestic values should use
this range. !4

Ecology estimated that the global benefit of GHG emissions reductions from the CAR
over a twenty year period has a present value of $14.5 billion using a 2.5 percent discount rate.
However, estimating benefits in a manner consistent with the methodology developed by the
IWG results in U.S. domestic benefits from the CAR of $1.0 billion if the 7 percent “domestic”
adjustment is used and $3.3 billion if the higher 23 percent number is applied to Ecology’s $14.5

141

136 OMB Circular A-94 Revised, Guidelines and Discount Rates for Cost Benefit
Analysis (Oct. 29, 1992), available at https://www.whitehouse.gov/omb/circulars_a094/ and
OMB Circular A-4, Regulatory Impact Analysis: A Primer (September 2003), available at
https://www.whitehouse.gov/sites/default/files/omb/assets/regulatory _matters pdf/a-4.pdf

137 SCC Technical Support Document, supra note 122; U.S. EPA, Guidelines for
Preparing Economic Analyses (May 2014), available at
https://yosemite.epa.gov/ee/epa/eerm.nsf/VvwAN/EE-0568-50.pdf/$file/EE-0568-50.pdf.

138 Ecology, CAR Cost-Benefit Study, supra note 24, at 36.

139 SCC Technical Support Document, supra note 122, at 11.
140 Id

41 Ecology, CAR Cost-Benefit Study, supra note 24, at 39.
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billion global benefit estimate.'*> An even smaller portion of these estimated “domestic”
benefits are attributable to Washington State if Ecology’s estimate of global benefits is adjusted
to account for Washington’s state GDP as a percent of U.S GDP.

Ecology did not follow the IWG guidance on adjustment of the global SCC to determine
domestic effects. By ignoring the relevant federal guidance as well as the intent of RCW
24.05.328(1)(d) Ecology inflated the benefits of the CAR to $14.5 billion. Washington state’s
share of those benefits totals not more than $83 million.!** These upper bound Washington-only
benefits of $83 million are dwarfed by Ecology’s lowest estimate of the costs of this rule to
Washington of over $1.3 billion.

C. Ecology’s estimate of benefits is overstated because its method to estimate the
net present value of benefits is incorrect.

The IWG’s guidance on estimating the dollar value of CO> emission reductions states:

[T]he benefits from reduced (or costs from increased) emissions in any future year can be
estimated by multiplying the change in emissions in that year by the SCC value
appropriate for that year. The net present value of the benefits can then be calculated by
multiplying each of these future benefits by an appropriate discount factor and summing
across all affected years.'**

Ecology’s net present value calculation of benefits is incorrect and overstates the benefits
because it did not appropriately calculate the present value of benefits. The method Ecology
employed to estimate the present value of benefits included multiplying the SCC (adjusted to
2015 $) for each year by the annual change in emissions for the same year, and summing the
resulting values for the years 2017-2036.!% In this way the present value benefits of CAR was
reported to be $14.5 billion. 46

In spite of stating that the “Present value calculations convert a stream of future impacts
to current values using a 2.5 percent discount rate” 47 Ecology failed to follow its own

142 Energy Strategies, Critique of the Washington Department of Ecology’s Preliminary
Cost-Benefit Analysis — June 2016 Publication no. 16-02-008 at 16 (July 2016) [hereafter Cost-
Benefit Study Critique], Attachment T to these comments.

143 14
144 SCC Technical Support Document, supra note 122, at 2.
145 Ecology, CAR Cost-Benefit Study, supra note 24, at 39.
146 Id

147 Id
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instructions and the guidance of the IWG when it did not apply a discount rate to the annual
stream of benefits for the affected years in its present value analysis. Had Ecology correctly
calculated the present value of benefits using its own recommended discount rate of 2.5%,
Ecology’s reported net present value of benefits would have been $ 9.95 billion, not $14.5
billion. Had the agency used the range of discounts recommended by the IWG and the OMB,
the present value benefits of CAR would have been reduced further to $9.25 billion using a 3%
rate; $6.89 billion with a 5% discount rate and $5.34 billion if a 7% discount rate was used.'*®

As a result of Ecology’s failure to correctly discount benefits to the present the reported
present value benefits of the CAR rule are incorrect and undermine the accuracy of Ecology’s
cost-benefit analysis.

D. Ecology severely understated the costs of the CAR.

In developing its preliminary CAR Cost-Benefit Study, Ecology assumed a significant
portion of the compliance obligation for the rule would be met through ERUs (as opposed to
covered parties reducing their GHG emissions). Ecology provides no analysis that ERUs will be
available in a sufficient quantity to meet the compliance obligation. Furthermore, the CAR Cost-
Benefit Study implies nearly limitless supply. Ecology uses unchanging prices for reductions
and ERUs over the twenty-year period, despite demand that increases every year.'** The
proposed rule’s compliance obligation increases over time, which means demand for ERUs will
rise. At a high level, ignoring growth and the unique treatment of EITEs, the 1.7% reduction-
from-baseline compliance obligation required in year 2 grows to a 32.3% reduction 19 years
later. This is a significant change in demand that is not reflected in the unchanging prices used in
the preliminary CAR Cost-Benefit Study. The most basic analysis of costs would consider the
balance of supply and demand and its impact on prices.

Ecology also used inappropriately low proxy prices for ERUs. The preliminary CAR
Cost-Benefit Study uses three proxy prices for ERUs: renewable energy credits (RECs),
voluntary carbon offsets, and allowances from the California/Quebec market.!>® There are
significant issues with each of these choices.

Ecology used historical prices from the national, voluntary REC market as one proxy.
Ecology cites a U.S. Department of Energy website for its REC prices, and used the voluntary
numbers, when this rule will clearly create a compliance (mandatory) market with a geographic
restriction. ERUs may only be sourced from renewable energy physically located in
Washington. The website that Ecology cites explicitly states that the use of a REC for a

148 Energy Strategies, Cost-Benefit Study Critique, supra note 142, at Appendix 2 (Table
6A), Attachment T to these comments.

149 Energy Strategies, Cost-Benefit Study Critique, supra note 142, at 13 (Table 2),
Attachment T to these comments.

150 Ecology, CAR Cost-Benefit Study, supra note 24, at 13-15.
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compliance obligation is a factor in REC prices, yet Ecology chose the lower voluntary
numbers. !

Ecology used national, voluntary carbon offsets as a proxy for ERUs sourced from in-
state projects. As with RECs, the use of carbon offsets for a compliance obligation is a factor in
price. ERUs may only be sourced from projects that are in Washington, a significant geographic
restriction compared to national markets. National, voluntary carbon offsets include a wide
variety of project types, notably forestry/sequestration, which are not allowable project types for
ERUs. The geographic and project-type restrictions on ERUs make national, voluntary carbon
offset prices a very poor and artificially low proxy for ERU prices.

Ecology should not rely on California or Quebec allowance prices to estimate the cost of
purchasing allowances from external market programs. California currently does not allow
participants in external GHG programs to purchase and retire California compliance instruments.
CARB recently circulated a proposed rule that would authorize “linkage” between the CARB
allowance system and other state programs. The proposed rule states in part that only after
CARB has approved an access agreement with an external GHG program may entities registered
in that program retire California allowances to meet obligations of their program.!>> Before
Washington covered parties could access CARB allowances the CARB Board would need to
adopt the proposed rules and the CARB Board would need to approve a “Retirement-Only
Agreement” with Washington.'**> Both steps would be controversial in California. In
considering such an agreement, the CARB Board could limit access by Washington sources to
California compliance instruments.'>* Ecology would need legislative approval to enter into
such an agreement. For all of these reasons, Ecology has no basis to assume that CARB
allowances will be available to Washington covered parties. Moreover, CARB’s restrictions will
limit covered parties’ access to compliance instruments from linked programs like the Quebec
program.

Even if covered parties could purchase California allowances, Ecology’s cost benefit
study erred by using an unchanging allowance price as a proxy for allowance-derived ERUs
sourced from multi-sector greenhouse gas programs. The joint California/Quebec allowance
auction has a floor price, called the Auction Reserve Price, which requires an escalation of
auction allowance prices at 5% plus inflation per year. This means that allowance prices will
increase in real terms 5% per year. Ecology disregarded this requirement and did not increase its

151U.S. Dept. of Energy, Green Power Markets, REC Prices, available at
http://apps3.eere.energy.cov/greenpower/markets/certificates.shtml?page=>5

152 See Proposed amendments to California Health & Safety Code § 95943 (excerpts),
Attachment U to these comments.

153 See Proposed amendments to California Health & Safety Code § 95945 (excerpts),
Attachment U to these comments.

154 1d. § 95945(a)(3) , Attachment U to these comments.
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chosen price over the twenty years, nor did Ecology use a high value that reflects the 2036
minimum price.'*

Ecology also used an inappropriate source for estimating the costs of on-site reductions.
Ecology cites an Intergovernmental Panel on Climate Change report from 2007 for its two on-
site reductions prices. This report is inappropriate as it reflects a roll-up of global studies all
older than 2007. The report was intended to provide a global, high-level mitigation quantity and
cost estimate for the industrial sector. It is an unreliable proxy for the costs Washington
businesses would face to reduce emissions from industrial processes.

These factors lead to a severe understatement of the probable costs of the proposed CAR,
and provide no identification of the risks faced by businesses if ERUs are simply unavailable at
any price in the quantities needed in later years (a scenario made inevitable by the CAR’s lack of
a reliable cost-containment mechanism).!¢

XI.  Specific provisions of the proposed rules should be revised to comply with the APA
“least burdensome alternative” requirement.

The 1995 Regulatory Reform Act requires Ecology not only to determine that the
benefits of the CAR exceed its costs, but also to determine that “the rule being adopted is the
least burdensome alternative for those required to comply that will achieve the general goals and
the specific directives of the statute that the rule implements.'>” The legislature directed Ecology
to make this determination after considering alternative versions of the rule that will achieve the
general goals and specific objectives of the rulemaking, as presented in the CR-102.!8

Ecology prepared a four page “Least Burdensome Alternative Analysis” to satisfy these
requirements.' It flouts the goals of the Regulatory Reform Act by floating conceptual
alternatives that might reduce the burdens of the CAR, then rejecting each with a cursory
statement that it would “limit the ability to achieve the goals and objectives of the authorizing

155 California Cap-and-Trade Program and Québec Cap-and-Trade System, 2016 Annual
Auction Reserve Price Notice (December 1, 2015), available at
http://www.mddelcc.gouv.gc.ca/changements/carbone/ventes-encheres/budget-unites-
emissions2016-en.pdf.

156 Energy Strategies, Cost-Benefit Study Critique, supra note 142, at 13, Attachment T
to these comments.

IST RCW 34.05.328(1)(e).
158 Id

159 Ecology, CAR Cost-Benefit Report, supra note 24, Chapter 6.
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statutes.”'®® By posing and rejecting these straw man “alternatives,” Ecology lost an opportunity
to consider changes to the implementation rules for the CAR that would reduce the burden of
compliance without compromising the goals of the rule.

Fortunately, Ecology still has the chance to consider revisions to the proposal that would
reduce its burdens. The following changes would meet these criteria:

e Amend WAC 173-442-140 to eliminate the prohibition against acquisition of ERUs
from “third parties.” The feasibility of complying with the CAR depends in part on the
prompt development of a robust market for ERUs. By preventing “third parties” (an
undefined term) from owning ERUs Ecology would restrict the availability of offsets and
credits, many of which are purchased by intermediaries from project developers. This
restriction is not necessary. Its deletion would increase the supply of ERUs and reduce the
burden of compliance without reducing the environmental benefits of the rule.

e Amend WAC 173-442-170 to eliminate the phase-out of allowances from “external
GHG emission reduction programs.” WAC 173-442-170 phases out allowances from
external trading programs over time. By definition this provision increases the burden of
compliance by restricting the availability of ERUs. This restriction is not necessary to or
authorized by the state Air Act or RCW Ch. 70.235. It would not enhance the reduction of
GHG emissions because the qualifying criteria in WAC 173-442-170 for use of external
allowances ensure that every allowance represents a real reduction in GHG emissions. The
phase out provision also increases the legal vulnerability of the CAR by discriminating
against out of state sources of creditable emission reductions, in violation of the dormant
Commerce Clause to the U.S. Constitution.'!

e Amend WAC 173-442-170 to eliminate the limits on use of allowances based on the
vintage year of the allowance. Subsection (2)(b) limits the use within a compliance period
of allowances generated during specific years within that compliance period. This
restriction increases the burden of compliance by restricting the availability of ERUs from
out of state programs. It would not increase the enforceability of the CAR, or otherwise
contribute to the goals of the state Air Act or RCW Ch. 70.235.

e Amend WAC 173-442-070 to specify objective standards for derivation of an EITE
covered party’s efficiency reduction rate. WAC 173-442-070 would increase or reduce
the efficiency reduction rate of an EITE based on its relative efficiency within a “sector.”
The rule does not specify, in quantitative terms, the benefit or burden of being efficient or
inefficient. Nor does it define the key terms required to derive an EITE covered party’s
emission reduction pathway -- e.g., “sector,” “sample facilities,” and “efficiency reduction
rate.” These omissions unnecessarily increase the burden of compliance by denying EITE

160 1d. at 50-51.

161 See Section IV above and the comments filed on the CAR by Puget Sound Energy.
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covered parties the ability to predict and plan for ways to meet their compliance
obligations.!®> The ambiguity does not promote any objective of the state Air Act or RCW
Ch. 70.235.

e Amend WAC 173-442-070 to exempt process emissions from EITE covered parties
from regulation under the CAR. Certain GHG emissions associated with chemical
processes cannot be reduced or avoided. For EITE covered parties, that means imposing
GHG reduction obligations will cause leakage, harm to the Washington economy and higher
global GHG emissions.'®?

e Amend WAC 173-441-120 to prevent the adoption of two duplicative and conflicting
GHG reporting schemes for petroleum fuel suppliers. WAC 173-441-130 incorporates
the GHG reporting system for fuel suppliers that the legislature directed Ecology to use.!®*
WAC 173-442-120 imposes a second, poorly defined and extremely burdensome reporting
system that Ecology adapted from an EPA reporting rule, in conflict with RCW
70.94.151(5)(a)(iii). For reasons described in Section XII below, the reporting scheme in
WAC 173-442-120 reduces the accuracy of the GHG emissions data reported by fuel
suppliers and importers, while significantly increasing the burden of compliance for those
covered parties. It directly conflicts with a requirement of the state Air Act. Ecology should
delete from the proposed amendments to WAC 173-441-120 the reference in Table 120-1 to
40 C.F.R. Part 98, Subpart MM, and the proposed subsection (2)(h).

e Amend WAC 173-442-050(3) to normalize short term variations in fuel supplier market
share. The proposed WAC 173-442-050(3) would set each existing fuel supplier’s baseline
on average volumes sold between 2012 and 2016. The use of a historical baseline for fuel
suppliers does not account for sharp variations in any supplier’s sales from year to
year. Suppliers deliver fuel to Washington consumers through a complex network of
refineries, pipelines, storage terminals, barges, rail cars, and trucks. Disruptions in supply
channels occur due to unplanned downtime in refineries, logistical problems impeding truck,
rail, or barge traffic, and numerous other factors. To address these disruptions, certain
suppliers increase production for a period, to fill the gap and continue meeting the demand of
Washington consumers. When measured against a historical baseline, the entirety of this
additional supply yields an increased compliance obligation. The supplier will most likely
have to acquire ERUs to account for emissions from all of the additional fuel sold to fill the
gap. The supplier that acts to fill the gap to meet consumer demand assumes additional
burdens under the CAR. Instead of using a historical baseline, Ecology should calculate a
fuel supplier’s compliance obligation each year based on actual volumes sold at the

162 See AWB comments in Section VI above and comments of Nucor Steel.

163 See the comments in Sections VI and VII above, and the comments filed by the
Boeing Company, Nucor Steel, Northwest Pulp & Paper Association and Ash Grove Cement.

164 See Section XII below.
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rack. Ecology should apply its annual decrease factor (1.7%) to emissions associated with
these actual fuels sold.'®

XII. Ecology’s proposed new emissions reporting requirements for suppliers of
petroleum products are unlawful, burdensome and would result in inaccurate
reporting.

In 2010 the legislature directed Ecology to adopt rules that require fuel suppliers to report
CO» emissions from the combustion of certain liquid fuels using fuel sales data already reported
to the Department of Licensing (DOL) under a state tax reporting program. The legislature also
prohibited Ecology from requiring fuel suppliers to use any data other than the data they report to
DOL to calculate greenhouse gas emissions. Ecology adopted WAC 173-441-130 to implement
this legislative mandate.

The proposed CAR would leave the existing WAC 173-441-130 in place, and establish a
second, conflicting fuel reporting system based on Ecology’s re-invention of an EPA reporting
rule. Petroleum refiners and importers would need to report CO> emissions from the combustion
of the fuels they sell under both systems,'®® but Ecology would use only the data from its new
reporting rule to calculate GHG reduction obligations under Ch. 173-442. The existing WAC
173-441-130 would become an orphan reporting scheme, yielding data that has no relevance
despite being a superior data source.

The proposed amendments governing reporting by fuel suppliers violate RCW
70.94.151(5) by requiring fuel suppliers to report CO> emissions based on data other than DOL
fuel sales reports. In addition, Ecology’s new reporting scheme would double-count some
emissions and pick up emissions that are exempt under the rule. The rules would exempt fuel
exported from the state of Washington, but require information to claim the exemption that fuel
suppliers often cannot obtain. Finally, the new reporting scheme would impose onerous new
data gathering and reporting burdens on petroleum companies -- precisely the burdens the
legislature sought to avoid by directing Ecology to use the existing DOL reporting scheme.

A. The 2010 legislature directed Ecology to base GHG emissions reporting by
fuel suppliers exclusively on data reported to the DOL.

The 2008 legislature amended RCW 70.94.151 to create a GHG emission reporting

165 See WSPA comments at 16 for additional information.

166 proposed WAC 173-441-020 defines “supplier” to include “distributor,” but
Ecology’s modified EPA reporting system does not reach distributors, and Ecology proposes no
rules for reporting by distributors (other than the DOL reporting rules adopted in WAC 173-441-
130). AWB assumes that distributors have no reporting obligations under WAC 173-441-120.
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program.'®” The 2008 law did not regulate fuel suppliers or importers. It included some mobile
source emissions by requiring operators of vehicle fleets to report emissions. This approach
proved unwieldy. The 2010 legislature revisited the problem of how to gather data on GHG
emissions from mobile sources. A 2010 amendment replaced the vehicle fleet reporting
requirement with a reporting program for fuel suppliers.'®® The legislature built the new
reporting program on an existing tax reporting system. Under RCW Ch. 82.38 “fuel suppliers”
report sales of gasoline, diesel and some aircraft fuel to DOL. Those reports form the basis for
the state’s assessment of excise tax on those fuels. The 2010 legislature decreed that each person
who files periodic tax reports of sales of certain fuels must “report to the department [of ecology]
the annual emissions of carbon dioxide from the complete combustion or oxidation of the fuels
listed in those reports as sold in the state of Washington.”!% According to proponents of the
legislation, “It makes a lot more sense for fuel suppliers to report rather than the various fleets.
The numbers are already generated through the Department of Licensing and therefore there
should be no additional costs associated with the reporting requirements of fuel.”!”°

By the time the 2010 legislature changed the rules for mobile source GHG emissions
reporting, EPA had promulgated a federal GHG emissions reporting rule.!”! The legislature was
well aware of this development. For sources other than fuel suppliers, the 2010 law required
Ecology to follow the new EPA reporting rules.!’?> For fuel suppliers, however, the legislature
directed Ecology to utilize the existing DOL reporting scheme. The 2010 law states that Ecology
“shall not require suppliers to use additional data to calculate greenhouse gas emissions other
than the data the suppliers report to the department of licensing.”'”* This language was added in
the House for the purpose of restricting Ecology “from requiring suppliers to use data other than
the data supplied to the DOL to calculate their greenhouse gas emissions.”!’* Another section of
the 2010 law directed Ecology to update its GHG reporting rules whenever EPA updates 40
C.F.R. Part 98. Once again, however, the legislature was careful to exclude from this

167 Laws of 2008, Ch. 14, §5.
168 Laws of 2010, Ch. 146, §2.
169 RCW 70.94.151(5)(a)(iii).

170 Senate Bill Report on S.B. 6373, Senate Committee on Environment and Water &
Energy, at 3 (Jan. 19, 2010), Attachment V to these comments.

17140 C.F.R. Part 98, as adopted at 74 Fed. Reg. 56260 (Oct. 30, 2009).
172 RCW 70.94.151(5)(b)().
173 Laws of 2010, Ch. 146, § 2(5)(a)(iii), codified at RCW 70.94.151(5)(a)(iii).

174 3 B. 6373, House Committee on Ecology and Parks, Committee Materials (Feb. 19,
2010), Attachment W to these comments.

49



consistency requirement the fuel supplier reporting rules. RCW 70.94.151(5)(c) states:

The department shall review and if necessary update its rules whenever the United
States environmental protection agency adopts final amendments to 40 C.F.R. Part 98 to
ensure consistency with federal reporting requirements for emissions of greenhouse
gases. However, the department shall not amend its rules in a manner that conflicts with
(a) of this subsection.'”

Ecology was aware of this limit when it proposed rules to implement the 2010 legislation.
The Pre-proposal Statement of Inquiry for the rulemaking to establish WAC Ch. 173-441 states
that “SSB 6373 directs Ecology to maintain consistency with the EPA [reporting] program to the
extent possible under state law.”'”® Ecology recognized that full consistency with EPA’s
reporting program was impermissible under state law, and wrote WAC 173-441-130 to base fuel
supplier reporting on the excise tax reports filed with DOL.

B. The proposed amendments to WAC Ch. 173-441 violate RCW 70.94.151 by
requiring fuel suppliers to report GHG emissions using data beyond that
reported to the DOL.

Ecology’s proposed amendments to WAC 173-441-120 would create a new reporting
system for fuel suppliers. First, Ecology proposes to add “suppliers of petroleum products” to a
table of “facilities” that report under Part 98.'”7 This change would bring suppliers within the
scope of existing language in the first paragraph of WAC 173-441-120 that requires “facilities”
to report under EPA’s reporting rules. Under EPA’s rules, “suppliers of petroleum products” are
refiners, importers and exporters.!”® Second, Ecology proposes to revamp EPA’s reporting rules
to require reporting on fuels “imported” into Washington, rather than the United States, and to
exempt fuels “exported” from Washington, rather than the United States.!” Ecology proposes to
adopt the new reporting scheme without amending the rules that implement the statutory
reporting scheme in WAC 173-441-130. Ecology would accomplish this result by defining a
new set of definitions for fuel suppliers, importers and exporters that conflict with those

175 RCW 70.94.151, as amended by Laws of 2010, ch. 146, §2 (emphasis added)

176 Ecology, Preproposal Statement of Inquiry for rulemaking to establish Chapter 173-
441 WAC, WSR 10-11-098 (filed May 18, 2010).

77EPA does not classify fuel suppliers as “facilities,” and they would not meet the 40
C.F.R. 98.6 definition of a “facility.”

178 40 C.F.R. § 98.390 and Part 98, Subpart A, Table A-5.

179 Proposed WAC 173-441-120, Table 120-1 and subsection (h).
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mandated by the legislature in RCW 70.94.151.!8° Ecology’s new reporting scheme for fuel
suppliers conflicts with RCW 70.94.151(5) in at least the following ways:

e [tignores the statutory mandate described above to base reporting for fuel suppliers
on the DOL reporting system;

e [t defines terms in ways that deviate from the RCW 70.94.151 definitions of those
terms;

e [t moves reporting upstream from the fuel distributors who report most fuel sales
under the DOL system to refiners and importers, who engage in frequent wholesale
transactions that are not reported to DOL;

e [t requires reporting on products that are not subject to reporting under the DOL
system. '8!

C. Ecology’s proposed new reporting scheme would result in inaccurate and
burdensome reporting.

In addition to being unlawful, Ecology’s proposed new reporting rules add enormous
complexity to the reporting system and would yield less accurate data on fuels combusted in
Washington than the statutory system embedded in WAC 173-442-130. The key difference is
that the statutory system tracks volumes of fuels distributed at the loading rack. The rack is the
appropriate point of obligation. The statutory system simplifies accounting for export and import
volumes. It also ensures program equity between producers and importers. Reporting at the
refinery gate causes a host of accounting problems, including double counting, assessment of
emission reduction obligations against fuels that the CAR exempts from the definition of covered
emissions, and misallocation of compliance obligations. The best way to understand these
problems is to consider some examples.

Traceability. The proposed WAC 173-441-120 would require suppliers of petroleum
products seeking to claim the exports exemption to trace the product to a point of final
distribution outside of Washington State. '3 This can be difficult. Washington suppliers of

180 Compare the statutory definition of “supplier” in RCW 70.94.151(5)(h)(2) with
proposed WAC 173-441-120 (incorporating and modifying EPA’s definition of “supplier” from
40 C.F.R. § 98.390). Compare the definition of “importer” in RCW 82.38.020, incorporated by
reference in RCW 70.94.151(5)(h), with the definition Ecology invented in proposed WAC 173-
441-120(2)(h)(i1). Compare the definition of “exporter” in RCW 82.38.020 with the definition
Ecology invented in proposed WAC 173-441-120(2)(h)(ii).

181 The excise tax reporting rules apply to motor vehicle fuel sales, special fuel sales and
distributors of aircraft fuel. RCW 70.94.151(5)(a)(ii1) bars Ecology from requiring any
additional information from fuel suppliers.

182 See proposed WAC 173-441-120(h)(ii)(B). “Final distribution” is not defined in the
proposed rules and its meaning is unclear.
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petroleum products (including refineries) often sell finished products, either in bulk volumes
through pipelines or water or by truck, to other companies that distribute petroleum products. In
these transactions, the refinery is unlikely to know what the purchaser will do with the fuel. The
purchaser may be a competitor, and the final disposition of the fuel may be confidential
information. The purchaser may export the fuel to Alaska, distribute the fuel within Washington,
or sell the fuel to another supplier in Washington (who in turn might export it or distribute it
within Washington). Without knowing the point of final distribution, the refinery cannot claim
the export exemption. The net result is overstatement of volumes sold in Washington and an
increase in the fuel supplier’s GHG emission reduction obligation. If the accounting was
properly based on rack volumes, as required by RCW 70.94.151(5), tracking export volumes
from the terminal would not be burdensome.

Washington refiners also buy and sell intermediates and blend stocks.!3* A different
traceability problem arises when one Washington refinery sells an intermediate such as VGO
(vacuum gas oil or “Heavy Gas Oils” according to table MM-1) to another Washington refinery
that is processed into an exempt product -- e.g. jet fuel.!®* Refinery A bears the burden of
reporting the CO; emissions from sale of the VGO to Refinery B, and those emissions contribute
to Refinery A’s emissions reduction obligation. Refinery A cannot claim the jet fuel exemption
because A does not know what B will do with the intermediate. CAR emission reduction
obligations would apply to CO; emissions from a fuel that Ecology purports to exempt from the
program.

Misallocation. Refinery A might sell alkylate (a blend stock) to another Washington
refinery (Refinery B). Refinery B blends the alkylate into CARBOB and exports it to
California. Under WAC 173-441-120 Refinery A would have to report the CO2 emissions from
the alkylate sold to Refinery B. Refinery B would deduct from its emissions report the CO> from
combustion of the exported CARBOB and from combustion of the purchased alkylate. '8
Refinery A would report 100 percent of the emissions from combustion of the alkylate, even
though Refinery B obtained the principal economic benefit from the marketing of the fuel.

Even if Refinery B sells the products containing the purchased alkylate in Washington,
WAC 173-441-120 misallocates the obligation for the carbon in these fuels. Refinery A would
bear 100 percent of the emissions reduction burden, even though it did not derive the principal

183 An intermediate is a refinery product that requires further refining or processing
before it can be used for commercial or general use. A blendstock is a refinery product that is

used for direct blending into finished motor fuel. See 40 C.F.R. § 98.6 (definition of “blend
stock™).

184 Proposed WAC 173-442-040(2)(a) exempts jet fuel from a petroleum product
producer’s covered emissions.

185 Under Subpart MM, Refinery B may deduct from its GHG reports carbon contained in
purchased intermediates. See 40 C.F.R. § 98.393(d).
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benefit of producing a fuel consumed by the public, and was not involved in the transaction
closest to the point of final distribution and combustion.

Another example of a misapplied obligation occurs when Refinery A sells VGO to
Refinery B, and Refinery B uses the VGO as feed to a hydrocracker/fluidized catalytic cracking
unit (FCCU). The hydrocracker/FCCU processes the VGO into fuels, but some of it converts to
fuel gas combusted in the refinery, and reported under Subpart CC of Part 98. Under the
proposed WAC 173-441-120, Refinery A would report the CO2 emissions from combustion of
the VGO it sells to Refinery B. Under Subpart MM Refinery B could deduct the CO> emissions
from the VGO imported as a non-crude feedstock.!%® Refinery A would be wholly responsible
for the emissions under the CAR, even though Refinery B markets the products refined from the
VGO and burns the fuel gas derived from the cracking of the VGO.

Fuel suppliers also conduct trading transactions with each other. For instance, Company
A that owns a refinery in Washington distributes gasoline to a Washington terminal owned or
leased by Company B. Company B owns no production facilities in Washington, but B owns a
refinery in California. Company B distributes the same quantity of gasoline received from
Company A in Washington to a Company A terminal in California. The trade saves money and
energy by reducing transportation costs for both companies. Under the DOL reporting rules
Company B would report and pay tax on the gasoline it sells in Washington as a distributor.
WAC 173-441-130 would require Company B to report the GHG emissions from those sales.
But Ecology would not use that information to set Company B’s CAR compliance obligation,
because Ecology proposes to base CAR emission reduction obligations solely on information
reported under WAC 173-441-120, i.e. sales, including wholesale transfers at the refinery gate.
Ecology’s new reporting scheme would assign the entire burden to the company that produces
the fuel, and none to the company that distributes it in Washington and derives the principal
benefit.

Double Counting. Ecology’s new reporting scheme also would double-count emissions.
For example, Refinery A produces calcined coke. Consider a case where Refinery A sells coke
to an aluminum smelter in Washington where the coke is used for primary aluminum production.
Refinery A would report the GHG emissions from the carbon in the coke as a supplier under
Subpart MM and the smelter would report GHG emissions from the same carbon molecules
under 40 C.F.R. Part 98 Subpart F for primary aluminum smelters.

In summary, Ecology’s proposed amendments to WAC 173-441-120 would result in
inaccurate reporting and assessment of compliance obligations, through double-counting
emissions, misallocation of the emissions reduction obligation and the inability of fuel suppliers
to trace fuels sold to another company that are exempt or exported.

Unnecessary Reporting Burdens. Ecology’s new reporting system would not only
yield inaccurate results, it also would add burdensome new data gathering and reporting

186 See 40 C.F.R. § 98.393(b) (definition of “feedstock”).
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obligations. The existing system for reporting emissions, based on data provided to the DOL, is
relatively straightforward. Reporting parties track emissions based on fuel sales at the rack,
which is downstream in the distribution network, closer to where emissions actually occur and
where it is easier to know whether fuels are finally distributed beyond Washington. The existing
system mitigates burdens on reporting entities by utilizing an existing, audited system overseen
by the DOL. This simplifies reporting for both Ecology and regulated entities. Data reported to
the DOL already account for production, imports, and exports by accounting for fuels sold and
consumed in the state, consistent with Ecology’s intent for its proposed new scheme. DOL data
is submitted with confidentiality provisions, to help protect competitively sensitive data.

Ecology has questioned the accuracy of the DOL fuel reporting system. Discrepancies
between Subpart MM reports and DOL data are partly attributable to the fact that Subpart MM
data fails to account for exports from Washington State and is otherwise prone to the double-
counting and over-reporting problems described above, while at-the-rack DOL data is not.
These flaws would lead to an over-estimate of carbon emissions in Subpart MM data relative to
DOL data. '’

The proposed reporting rules in WAC 173-441-120 add enormous complexity to the
reporting system, in an effort to trace fuel sales reported at the refinery gate to the point of
distribution in Washington. Once again, a real world example best illustrates the data gathering
and reporting morass that would result from Ecology’s new reporting system. Refinery A
transfers gasoline on the Olympic Pipeline from western Washington to a distribution terminal in
Portland, Oregon. From this terminal, some of the gasoline travels by barge to a terminal in
Pasco. From Pasco, some of the gasoline travels via pipeline to Spokane, where it is placed in
tanks along with gasoline from other sources. The Spokane terminal sells some gasoline for
distribution in Washington, and some for distribution in Idaho.

Under WAC 173-441-120 Refinery A would deduct the gasoline exported to the Portland
terminal from its fuel sales. The owner of the Pasco terminal would report the gasoline arriving
by barge as imported fuel. The terminal in Spokane might be required to report under WAC
173-441-130 as a distributor, but not under WAC 173-441-120. If the owner of the Pasco
terminal (reporting as an importer) could obtain information from the Spokane terminal about the
how much of the fuel that it shipped to Spokane by pipeline was distributed in Idaho, the owner
of the Pasco terminal could deduct the out of state sales from its covered emissions.

187 Ecology has pointed out that Subpart MM prescribes multiple emission factors for
gasoline based on its octane rating. The purported accuracy benefits of these different emission
factors do not justify use of Subpart MM. The accuracy “benefit” of reporting fuels by octane
rating is dwarfed by the inaccuracies (described above) inherent in Ecology’s modification of the
Subpart MM reporting rules. Washington petroleum producers and importers would prefer to
over-report in this area by using the most conservative emissions factor — i.e., adding extra MT
CO3z to their emissions — in order to utilize the simpler DOL-based reporting system.
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In this example, the Ecology proposal to report fuel sales at the refinery gate yields a
bookkeeping nightmare. By contrast, the statutory reporting scheme would measure CO> from
fuel distributed at the rack of the Spokane terminal. Each molecule would be counted only once.

All of these examples reflect situations that can and do occur in the fuel supply business.
The problems outlined in each example could be avoided by keeping the reporting obligation at
the rack, as required by law.

Another source of unnecessary complexity in WAC 173-441-120 is the Subpart MM
obligation to report sales of up to 69 separate products,'®® most of which contribute little to the
state’s GHG emissions inventory. Under Ecology’s proposal, each of these products must be
tracked separately for production, imports, and exports. This is relatively easy to do when
exports and imports are defined as EPA defines them (in and out of the U.S.), but much more
difficult if the supplier must research whether its products crossed a state line. In the event that
Ecology proceeds with its problematic new reporting system, it should at least exempt more
petroleum products to avoid some of the problems described above. The examples cited above
demonstrate the complexity and sometimes impossibility of tracking these products.

AWRB strongly recommends that Ecology limit the scope of the reporting obligation to the
fuels that suppliers report to DOL. The existing DOL-based system already captures gasoline,
diesel (on-road/off-road), and aviation gasoline. If Ecology believes it needs to track additional
fuels, such as home heating oil or liquefied petroleum gases, there is no need to track 69 products
at three different locations in the supply chain (production, imports, and exports) to capture these
additional fuels. It would be much simpler and far less burdensome to create a reporting
program for these specific fuels not captured in the DOL reports. The use of Subpart MM
reporting by Ecology exposes a large amount of proprietary and confidential data with a high
degree of granularity (tracked by production, imports, and exports). This is a substantial burden
on petroleum product producers and importers in Washington, and a burden contrary to the intent
of the legislature when it amended RCW 70.94.151 in 2010 to afford protection to confidential
data provided to DOL and to prohibit Ecology from requiring any additional data.

The examples described above highlight the problems that result from requiring fuel
suppliers to report based on products transferred at the refinery gate. To avoid these problems,
Ecology should stick with the statutory fuels reporting system that focuses on fuels sold at the
rack for distribution in Washington.

XIII. The surcharge levied against covered parties to fund the reserve account constitutes
an invalid tax under the Washington Constitution.

The proposed WAC 173-442-240 would create an account of “reserve ERUs,” funded in
part by allocating to the reserve account two percent of the annual decrease in each covered
party’s emission reduction pathway. WAC 173-442-060(1)(b) would increase each covered
party’s emission reduction requirement by two percent to cover the reserve allocation. Ecology

188 40 C.F.R. Part 98, Subpart MM, Table MM-1.
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describes the reserve account as a “bank” and a public “savings account” of ERUs.'* Ecology
would decide how to allocate ERUs in the reserve. WAC 173-442-240(2) through (4) describe a
list of projects to which Ecology “may” allocate reserve ERUs. Eligible projects include grants
to an Environmental Justice Advisory Committee to implement emission reduction projects or
programs by covered parties that are “consistent with the priorities and environmental justice
criteria determined by the committee.” Rather than granting ERUs to any project, Ecology may
instead retire ERUs in the reserve account “to promote the viability of voluntary renewable
energy programs in Washington,” “to ensure consistency with an aggregate emission reduction
limit for the program” or “for purposes consistent with this rule.”'”* WAC 173-442-240(4) lists
priorities to guide Ecology’s allocation of reserve ERUs, but it does so in language so broad and
vague as to impose no meaningful limits on Ecology’s discretion. No covered party has a right
to use any ERUs in the reserve account, including the reserves that covered party contributes to
the account.

WAC 173-442-240 violates Article VII, § 5 of the Washington Constitution by assessing
a tax on covered parties to fund a laundry list of green projects selected by Ecology or by the
Environmental Justice Advisory Committee.!”! Under Washington law, a charge is a tax when
its “primary purpose . . . is to accomplish desired public benefits which cost money.”!*?> Forcing
regulated entities to do things that cost money to achieve public benefits can constitute “a tax in
kind,” even in the absence of a “direct payment of money” to the government.'*®> Under Article
VIIL, § 5 of the Washington Constitution, “a new tax burden can be created only by law that states
such a purpose.”!®* The government cannot “shift” the social costs of desired public benefits
onto a subset of the population “under the guise of a regulation.”'®> This cost-shifting “is a tax,
and absent specific legislative pronouncement, the tax is impermissible and invalid.”!*®

189 Ecology, Clean Air Rule: Reserve, Attachment X to these comments.
190 proposed WAC 173-442-240(2)(c).

1 In addition to offending Article VII § 5, the allocation of ERUs to an advisory
committee comprised of “persons who are well-informed on the principles of environmental
justice” is an unlawful delegation of Ecology’s statutory authority to protect air quality.

192 Covell v. City of Seattle, 127 Wn.2d 874, 879 (1995).
193 San Telmo Associates v. City of Seattle, 108 Wn.2d 20, 24 (1987).

194 Estate of Hemphill v. State Dep't of Revenue (Estate Tax), 153 Wn.2d 544, 551
(2005).

195 San Telmo Associates v. City of Seattle, 108 Wn.2d 20, 24 (1987).

196 Id.
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No statute authorizes Ecology to assess a surcharge against covered parties to fund a
matrix of green programs or projects selected by Ecology or by an advisory committee. The
provisions of the CAR that assess such a surcharge against all covered parties with an emission
reduction obligation is an invalid tax under the Washington Constitution.

Looking beyond Ecology’s statutory authority to establish the reserve, the proposed
language governing its implementation is critically vague. In the June 23, 2016 slide
presentation, Ecology explained that the reserve would be stocked with ERUs representing 2% of
a company’s emission reduction requirements and from companies that curtail operations. It was
then stated that the reserve ERUs would be available to (1) companies that expand operations,

(2) companies moving to Washington, (3) companies that have shut down but are restarting and
(4) the Environmental Justice Advocacy Committee.

This approach is not captured in the rule language. The contribution portions of the rule
are obtuse at best and WAC 173-442-240(1)(a)(B)(II) makes reference to retirements from the
reserve in the section of the rule describing contributions to the reserve. WAC 173-442-240(2)
addresses retirements within the reserve for sources without a baseline or that expand or
physically modify their facilities, but there is no provision for assignment of those ERUs to an
actual covered party. WAC 173-442-240(3) is the only provision addressing when Ecology may
assign ERUs to a covered party and that only for assignment when a curtailed source restarts or
for the Environmental Justice Advisory Committee.

Nor has Ecology provided adequate guidance on the application of ERUs in the reserve.
WAC 173-442-240(4) states a priority for allocating reserve ERUs to sources experiencing
changes in production,'’ but there is no indication of how this provision relates to the rest of
WAC 173-442-240. EITE changes in production consistent with subsection (1)(a)(i)(B)(III)
should not be subject to this section.

We have the following questions about the priorities for reserve use proposed in WAC
173-442-240(4):

e How will Ecology ensure there are reserve ERUs sufficient to the meet the demands of
growth in production from covered facilities?'*®
e How will Ecology prioritize the allocation of ERUs for growth in production?
0 s it first come, first to receive ERUs?

197 This subsection contains an erroneous or incomplete cross reference to “subsection

(D(2)@H(B)AI).”

198 On page 6 of the SEPA Checklist, Ecology clearly lists the priorities for application of
reserve ERUs. The intent expressed in the SEPA Checklist does not carry forward clearly to
WAC 173-442-240. To the extent that the reserve is intended to accommodate growth and
projects at existing and new facilities, WAC 173-442-240 must clearly confirm this priority.
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0 Ifdemand for ERUs to cover growth from the reserve exceeds availability, will
only a portion of the growth be covered?

This section of the rule needs to be clarified to explain how the provisions in this section
function with respect to ERUs moving in or out of the reserve. Because there is such a broad
discrepancy between what is in the proposed rule language and the stated intent, the amended
language must be re-noticed so that stakeholders can adequately comment on it.
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Delivered via email

July 22,2016

Mr. Sam Wilson

Washington Department of Ecology
P.O. Box 47600

Olympia, WA 98504-7600

Re: Comments on proposed Clean Air Rule
Dear Mr. Wilson:

Founded in 1889, Avista generates and transmits electricity and distributes natural gas, while
providing innovative energy solutions for our residential, commercial and industrial
customers. The company has been providing clean, safe natural gas for 58 years and today
serves over 330,000 customers in eastern Washington, northern Idaho and parts of southern
and eastern Oregon with natural gas through 7,600 miles of natural gas distribution mains.
Avista has been committed to offering natural gas conservation programs for over 30 years to
residential, commercial and industrial customers in a cost-effective manner. These
conservation projects saved 262 billion British Thermal Units (BTUs) in 2014.

Avista agrees that climate change is a challenge deserving of legislative and regulatory
address. However, careful consideration needs to be given to the manner in which greenhouse
gas emissions should be reduced within specific economic sectors, with proper analysis
performed to evaluate a particular policy’s efficacy and ramifications. The proposed Clean
Air Rule (CAR), unfortunately, does not reflect such an approach in attempting to regulate
natural gas local distribution companies (LDCs), and it is being adopted through a
procedurally infirm process. The CAR is beyond the scope of Ecology’s statutory authority.
It is inconsistent with an LDC’s obligation to serve its customers. The CAR fails to establish
a reasonable regulatory scheme and offers no rational compliance path for LDCs. The
possible negative environmental, as well as economic, impacts of the CAR have not been
thoroughly analyzed or considered. While there may be approaches to reduce the harm that
the CAR will cause, the appropriate correction in any final rule the Department of Ecology
(Ecology) adopts is to remove LDCs from the CAR regulatory scheme.

Following are Avista’s specific comments regarding the proposed CAR. Thank you for the
opportunity to comment.

CAR exceeds Ecology’s authority and is arbitrary and capricious.
Neither RCW chapters 70.94 or 70.235, Washington’s Clean Air Act and Greenhouse Gas
Emissions Act, respectively, provide Ecology the authority to impose emission standards on
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natural gas distributors for greenhouse gas emissions associated with the fuel they deliver.
The state Clean Air Act gives Ecology authority to regulate emitting sources within certain
parameters. However, Ecology proposes to regulate LDCs based solely on the end-use of
natural gas sold to customers. LDCs are not emitting sources, and the CAR attempts to
impose standards on LDCs based on indirect emissions (those associated with our customers’
use of natural gas). Furthermore, the CAR, as applied to LDCs, isn’t a true emission
standard. In effect, it attempts to condition, or regulate, the sale of a commodity. Ecology has
no authority for this regulation. The lack of a legislative framework for the CAR is a fatal
flaw in the proposed rule.

CAR interferes with, and is inconsistent with, an LDC’s legal obligation to serve customers.
As noted above, natural gas distributors are not emitting sources. Emissions from the actual
operations of natural gas distributors alone are a tiny fraction of the compliance thresholds
under WAC 173-442-030(3). Avista has in place a rigorous program to detect and eliminate
any inadvertent emissions from LDC operations. Natural gas distributors are distinctly
different from the other covered parties, which are principally stationary sources in the
conventional application of the State Clean Air Act.

Furthermore, natural gas distributors differ from the other covered parties in that they have a
legal obligation to serve retail customers. Specifically, RCW 80.28.110 states:

Service to be furnished on reasonable notice.

Every gas company, electrical company, wastewater company, or water company,
engaged in the sale and distribution of gas, electricity or water or the provision of
wastewater company services, shall, upon reasonable notice, furnish to all persons and
corporations who may apply therefor and be reasonably entitled thereto, suitable
facilities for furnishing and furnish all available gas, electricity, wastewater company
services, and water as demanded. ..

This obligation assumes even greater prominence in that LDCs must receive legal sanction in
order to operate in the State. The Washington Utilities and Transportation Commission
(WUTC), under RCW 80.28.190, has granted Avista a certificate of public convenience and
necessity that enables the company to operate as a natural gas distributor. Avista’s natural gas
distribution business has had conferred upon it a rare privilege by the WUTC: to operate as a
monopoly and with that privilege comes legal requirements that are administered and
enforced by the WUTC. The law obligates us to sell natural gas. The CAR’s requirements
effectively conflict with this legal obligation.

Our “obligation to serve” legally prevents us from denying service to a customer who can be
economically supplied or from curtailing service. Our discretion to terminate service is
narrowly prescribed in law. We are even prohibited from terminating service to those who
fail to pay their bills during the winter (see RCW 80.28.010), when consumption, and
therefore emissions, are highest. Restricting or limiting service for the purpose of controlling
their emissions is not permissible. Unlike other businesses, natural gas utilities like Avista
have a legal obligation to provide safe and reliable service to every customer that requests
service from the Company. RCW 80.28.040 further delineates the responsibility of the
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WUTC to ensure LDCs meet these obligations:

Commission may order improved service—Water companies, system of sewerage
noncompliance, receivership.

(1) Whenever the commission finds, after hearing, that any rules, regulations,
measurements or the standard thereof, practices, acts or services of any such gas
company, electrical company, wastewater company, or water company are unjust,
unreasonable, improper, insufficient, inefficient or inadequate, or that any service
which may be reasonably demanded is not furnished, the commission shall fix the
reasonable rules, regulations, measurements or the standard thereof, practices,
acts or service to be thereafter furnished, imposed, observed and followed, and
shall fix the same by order or rule. (Emphasis added).

The importance of natural gas service also finds expression in other sections of the statute. For
example, RCW 80.28.074 states:

Legislative declaration.

The legislature declares it is the policy of the state to:

(1) Preserve affordable natural gas and electric services to the residents of the state;
(2) Maintain and advance the efficiency and availability of natural gas and electric
services to the residents of the state of Washington;

(3) Ensure that customers pay only reasonable charges for natural gas and electric
service;

(4) Permit flexible pricing of natural gas and electric services.

The Clean Air Rule, as proposed, runs directly counter to the policies expressed in existing
state law. This illustrates the poor fit of this regulatory approach for LDCs.

CAR undermines the role of natural gas in improving air quality.

The Washington legislature has also recognized the role of natural gas in improving air
quality in the state. Natural gas has long been an important alternative to dirtier fuels such as
heating oil and wood. In addition, natural gas is recognized as an important fuel for cleaning
up our transportation system’s emissions. RCW 80.28.280 states:

Compressed natural gas—Motor vehicle refueling stations—Public interest.

(1) The legislature finds that compressed natural gas and liquefied natural gas offers
[offer] significant potential to reduce vehicle and vessel emissions and to significantly
decrease dependence on petroleum-based fuels. The legislature also finds that well-
developed and convenient refueling systems are imperative if compressed natural gas
and liquefied natural gas are to be widely used by the public. The legislature declares
that the development of compressed natural gas and liquefied natural gas motor
vehicle refueling stations and vessel refueling facilities are in the public interest...
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CAR fails to reconcile with other specific requirements of LDC operations.

As proposed, the CAR goes beyond requiring natural gas distributors to “reduce” emissions
associated with the sale and distribution of natural gas to make them responsible for emissions
from entities which do not procure natural gas from a natural gas distributor. Natural gas
distributors must also provide transportation service to customers who require a large supply
of natural gas and who elect to purchase natural gas through other parties (i.e., marketers).

That means companies such as Avista merely transport natural gas through our system on
behalf of an end-use purchaser. The rule would make Avista’s retail customers responsible
for “reducing” the emissions from these “transport customers,” most of whom are not covered
parties under the rule. Moreover, covered parties who are transport customers may be able to
exit the CAR’s direct regulation through emission reductions. When covered parties are no
longer regulated as such, their emissions become the obligation of the transporting natural gas
distributor; this amounts to an additional and unpredictable burden that will be borne by a
natural gas distributor.

If Avista has no control over the consumption behavior of customers who buy natural gas
from the company, it clearly has no control over the behavior of its transport customers. We
estimate that up to 40% of the cost of complying with the rule would be associated with
shipping natural gas to transportation customers who are not also covered parties. Those
transport customers could increase their emissions without regard to compliance costs unless
they reach the regulatory thresholds under WAC 173-442-030. Our retail customers will bear
the costs of Avista’s obligations under the rule to “reduce” transport customer emissions.
This is clearly an unjust outcome.

The lack of a rational compliance pathway for LDCs illustrates that CAR is arbitrary and
capricious.

Unlike other covered parties, natural gas distributors cannot control emissions associated with
the distribution and sale of natural gas, nor can they directly control the consumption behavior
of their customers. Our customers indirectly determine the amount of emissions for which the
rule would make Avista responsible, and their consumption can be affected by many
variables, weather being the overwhelmingly dominant variable.

Natural gas distributors lack a rational or viable means to meet the obligation of the
greenhouse gas emission reduction pathway that will be assigned to them by Ecology other
than by purchasing Emission Reduction Units (ERUs) or other instruments outside of their
operations that can be used to generate ERUs. More specifically, LDCs would have to
purchase allowances from external greenhouse gas emission reduction programs, assuming
the natural gas distributor is able to acquire such allowances from the administrator of the
program (i.e., State of California). However, in its final proposal, Ecology has severely
limited this option, reducing the ability to rely on allowances over time. Alternatively, LDCs
would have to purchase or generate renewable energy credits (RECs) from renewable energy
resources, but these must be purchased from a geographically-limited market (from within the
state of Washington). These are flaws in Ecology’s final proposal.

While WAC 173-442-160(5) acknowledges that a LDC may generate ERUs through energy
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efficiency and demand side management measures (investments made to assist customers in
conservation and efficiency), the rule only allows a natural gas distributor to generate ERUs
from achieving energy efficiency that “exceeds” targets for natural gas conservation that are
established by the WUTC. This option is not an economically viable one and, again,
demonstrates the absurdity of the rule. The rule conflicts with long-standing economic
regulatory principles and practices. WAC 173-442-150(1) requires that emission reduction
activities/programs must be “additional” and may not result from “(another) legal
requirement,” such as one establishing an energy efficiency target under an Order issued by
the WUTC. It is essential to acknowledge that energy efficiency and demand side
management programs administered by a natural gas distributor must meet the regulatory test
of being technically feasible, technically achievable and economic. Therefore, investments
made in energy efficiency and demand side management measures must be cost-effective.
This means that in order to “exceed targets” established by WUTC Order, a natural gas
distributor must, by definition, expend money on measures that are not cost-effective. Keep
in mind that our existing programs, based on technically feasible, technically achievable and
economic criteria, do not achieve emission reductions that are significant within the scale of
what the CAR would require. Expenditures that are not cost-effective are not deemed prudent
by the WUTC and, as such, could not be recovered in retail rates. To avail itself of the option
under WAC 173-442-160(5), a natural gas distributor must jeopardize its own financial
integrity. Thus, that option would yield an absurd result.

Furthermore, the magnitude of the emission “reductions” that the CAR requires are such that
other compliance options set forth under WAC 173-442-160, separate from purchasing
allowances and RECs, do not provide viable compliance options either. The rule will require
Avista to reduce emissions approximately 25% or about 300,000 metric tons of CO2e
emissions from the LDC baseline as defined by the rule during this time period. If a 1%
growth rate were incorporated into the baseline value, then a reduction of almost 40% or
about 560,000 metric tons of CO2e would be required. This extent of emissions reduction
cannot be achieved from the “activities and programs recognized as generating emission
reduction units” under WAC 713-442-160.

Avista has investigated many of the listed activities for generating emission reduction units.
While many of these activities could likely result in a “real” reduction, they do not represent
reduction on the same scale required by this rulemaking. For example, our existing Commute
Trip Reduction (CTR) program achieves reductions that are roughly one pound of CO2e per
mile, equating to 100 tons CO2e per year, yet this current effort would not qualify as a
compliance measure since we do not exceed state goals. A greatly expanded program with
incentives, pretax fuel payments and improved infrastructure may only yield a 300 ton
emission reduction, which amounts to less than 2% of Avista’s annual reduction requirement
under the rule for the initial compliance period, and even that reduction could not be counted
toward CAR compliance, as Avista would still be below the existing CTR goal set by the
state. Our Electric Vehicle (EV) program is based on an estimate that emissions associated
with electric vehicles equated to 1.1 tons CO2e, compared to 5 tons per year for a typical
gasoline-fueled vehicle. Even achieving aggressive program goals of 500 EVs would yield
less than 10% of Avista’s compliance requirement just for the initial compliance period. Even
substantial achievements in these areas will not provide significant steps toward compliance
under the CAR.
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Ecology frequently referred to the compliance option of anaerobic digestion at dairy farms in
public meetings on the CAR. However, Ecology has not evaluated the feasibility of this
compliance route. There are a very limited number of dairies in our region; those with the
best possible application for anaerobic digesters have installed them, frequently only due to
grant funding. Our estimates indicate that developing a digester for a 2,000 cow herd would
still not achieve compliance under the CAR for the initial compliance period, not to mention
all the increased reductions required in the years following.

As another example, investing in “combined heat and power” (CHP) activities to reduce
emissions may yield no net gain in emission reduction for a natural gas distributor. The rule
does not precisely specify how emission reductions might be calculated, providing only that
these projects must demonstrate “emission reductions through a methodology submitted to
and approved by Ecology.” Combined heat and power systems typically rely on natural gas
as the system’s fuel source and they function to displace electricity use. Any reduction in this
context must come from the displacement of fossil-fueled electricity. Conceivably, emissions
from combusting natural gas in a CHP application may not produce any reductions given the
generation mix of the existing electricity supplier. Furthermore, by selling (or even
transporting) natural gas to a new CHP facility, a natural gas distributor would increase its
total emissions subject to regulation (unless the system’s host is a covered party). While the
rule provides that CHP systems would generate ERUs, those ERUs could be needed by a
natural gas distributor to cover the extra emissions the CHP system would accrue to the
LDC'’s regulated emissions total. If Ecology intends for a natural gas distributor to be able to
exercise the option of investing in CHP systems to generate ERUs, then the rule should state
that emissions produced by a CHP system are not subject to regulation and otherwise exempt
from the rule.

Given that the only viable options for a natural gas distributor are to acquire ERUs,
principally through the purchase of RECs and allowances, we modelled the economic
implications of these compliance approaches. We believe that the lowest-cost and most viable
option would be to acquire allowances to the full extent permitted under the rule (assuming
we would be able to do so as a practical matter). Because WAC 173-442-170 imposes a
steadily declining “upper limit” on the percentage of allowances that may be used for
compliance, we believe that supplementing allowance purchases with the acquisition of RECs
would, again, be the most cost-effective, predictable and viable compliance option. However,
given the scope of CAR’s required reductions, and the general lack of reasonable compliance
approaches, the rule will result in increased demand for RECs and therefore, increased prices.
In order to ensure a stable supply of RECs and a predictable cost until and after 2035, it may
be prudent (as to be determined by the WUTC) for our natural gas utility to develop wind
generation. In doing so, we would need to sell the electric output of the facility (assuming
there would be a positive power market to help defer some of the project’s costs) and retain
the RECs. Acquiring our own wind generation might also be a more viable option due to
increased demand for, and price of, RECs from renewable energy resources located within
Washington. However, building an electric generation facility in order to comply with the
CAR, regardless of the need for energy, makes little sense.

In the overall context of the options listed under WAC 173-442-160 that are theoretically
permissible under the rule for generating ERUs, it is crucial to keep in mind that other covered
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parties may be “in the market” for pursuing any and all economically viable options that may
be available, especially RECs from renewable energy resources located in Washington. Other
covered parties’ actions within a very restricted market may foreclose cost-effective options.
Competition for these ERUs could drive up their costs.

Moreover, Ecology has produced no data or analysis demonstrating the availability of
allowances or RECs or the potential for ERU generating activities as defined in the rule to
ensure a viable compliance pathway for covered parties. The provisions requiring emission
reduction projects and RECs to be located in Washington is, by Ecology’s own admission, an
attempt to derive in-state economic benefits from the rule. Ecology may not have the
authority under the Clean Air Act to limit compliance activity in state to effectuate an
economic outcome, particularly since verifiable GHG emission reductions outside the state
provide the same benefits as in-state emissions reductions in addressing climate change. This
approach also appears to violate the dormant Commerce Clause of the U.S. Constitution.

CAR is procedurally flawed, and Ecology’s rule adoption fails to meet APA standards.

A number of stakeholders requested an extension of the CR 102 comment period for this
rulemaking. A letter from the Department to the Association of Washington Business dated
July 1, 2016, rejected the request noting that the agency needed sufficient time to “consider
comments received, incorporate changes as necessary, update supporting documents, and
finalize the rule by 180-day deadline.” Extending the deadline “likely would not allow
adequate time to finalize the rule.” The 180-day deadline gives Ecology until mid-December
to finalize the rule, and yet Ecology’s official timeline is to adopt a rule by mid-September.
Rejecting the request for additional time to comment on this substantive rule out of the
expressed need for 180 days to finalize the rule does not reconcile with the agency’s expedited
timeline for adoption and has unnecessarily limited stakeholder input and engagement with
Ecology staff to adequately develop a workable rule.

Ecology has not analyzed the environmental or economic impacts of CAR appropriately.
Ecology determined, in its analysis of the CAR under the State Environmental Policy Act
(SEPA), that the proposed rule had no probable significant adverse environmental impacts.
However, the agency did not consider (despite comments made on this topic at public
meetings on the rule) that CAR encourages fuel-switching to wood or other non-natural gas
fuels by LDC customers. This is particularly significant to Avista and our customers, with the
longer heating season experienced in our service territory. In fact, Ecology and regional air
authorities have made it a priority to reduce the use of wood stoves for many years. Spokane
Regional Clean Air Agency incents citizens to change-out or eliminate wood stoves based on
the proven negative health effects of wood burning (see
http://www.sparetheair.org/~/media/STA/Files/1/Particulate%20Matter/woodburning_healthe
ffects.ashx). Ecology’s own website also details the negative health effects of wood smoke,
and notes:

Wood smoke is one of the main sources of air pollution in Washington. Wood stoves,
fireplaces, and other wood burning devices put out hundreds of times more air
pollution than other sources of heat such as natural gas or electricity.
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[see

http://www.ecy.wa.gov/programs/air/indoor_woodsmoke/wood_smoke_page.htm and
https://fortress.wa.gov/ecy/publications/summarypages/92046.html, the later link is Ecology’s
summary of the “Health Effects of Wood Smoke.”]

Furthermore, Ecology’s Wood Smoke Work Group Report, released in 2007 (see
https://fortress.wa.gov/ecy/publications/publications/0802002.pdf), made the following
recommendation for “long-term actions”:

Reduce barriers to changing to gas stoves/inserts.

The work group strongly supports reducing barriers to changing from a wood burning
device to a gas burning stove, insert, or fireplace. These barriers include high
connection fees for extending gas to developments, and from streets to individual
houses. Because natural gas utilities are complex, Ecology and the work group need to
work with natural gas utilities to identify specific proposals.

Yet, despite the efforts of local, state, and federal agencies to reduce the use of wood for
heating, Ecology ignores this potential impact in the current rulemaking. Ecology’s own
analysis indicates that compliance with the CAR will increase the cost of natural gas to the
customers of LDCs. This increase will likely be significant enough to drive existing
customers to substitute other sources of fuel than natural gas and prevent potential new
customers from making the decision to move from burning wood to natural gas. Some
customers will switch to or stay with electric heating as an alternative, with the resulting loss
of efficiency in the use of fuels. Heating by burning natural gas at less than 50% efficiency
via electricity generation is a poor substitute for the direct use of natural gas for heating,
which exceeds 90% efficiency. The end result of customers’ decisions not to use natural gas is
increased greenhouse gas emissions and increased emissions of other air pollutants — impacts
that Ecology has long worked to reduce through other regulations.

In addition, the CAR will impose new significant costs on electrical generation units that are
captured as sources under the proposed rule. While none of Avista’s generation plants fit this
category, there will be impacts to the region as a whole. Utilities must dispatch generation
resources economically; by increasing the cost of natural gas-fired units in the state, owners of
those units will dispatch other facilities or purchase power from the regional market. The
effect will be to prolong the life of less efficient and/or coal-burning generation facilities in
the region, resulting in increased emissions and increased power costs for all. As Ecology has
argued in recent settings that SEPA analyses should consider impacts out of state, Ecology
itself should consider such impacts in this rulemaking, which it has failed to do.

As mentioned above, despite legislative endorsement for the proposition that natural gas
should be used as a transportation fuel, Ecology has not analyzed the potential for the CAR to
suppress the adoption of either natural gas or electricity as transportation fuels. The rule will
only add costs to both options, prevent environmental gains and impact citizens’ purchasing
decisions accordingly.
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Through the need to acquire allowances and RECs to satisfy compliance requirements, the
CAR will increase costs to all LDC customers and shift wealth both out of state and from
citizens to holders of RECs or other fungible ERUs. Ecology has not analyzed the potential of
these impacts, nor any potential impact on the cost of RECs more broadly, which could

impact the cost for electric customers as utilities meet their statutorily-mandated renewable
portfolio standards.

Finally, as discussed above, natural gas distributors have few compliance options within the
CAR. The CAR is likely to drive the development of new renewable generation projects
beyond any need for energy, projects that can have their own impacts. In this case, for the
reasons stated above, Ecology is required to analyze the potential negative environmental as
well as economic impacts of the CAR under SEPA. By failing to do so, Ecology’s analysis
and threshold determination under SEPA is completely deficient.

CAR will harm Washington’s economy with negligible environmental benefits.

Ecology has overestimated the benefits of the CAR and underestimated the cost. Using the
federal social cost of carbon (SCC) as a means to estimate benefit is problematic, at best. The
SCC is highly speculative, and was not developed with the rigor to be used for a rulemaking
such as the CAR.

Ecology’s estimate for compliance costs of $3 to $14/MTCO2e is extremely optimistic.
Based on current allowance markets, the declining availability of allowances under the CAR,
and an increasing demand for RECs, our most optimistic estimate from 2017 to 2035 ranges
from $14 to $85/MTCO2e. Ecology’s flawed assumptions demonstrate that the CAR has not
been thoroughly analyzed.

Other practical considerations demonstrating the CAR’s flaws.

As currently formulated, if a covered party reduces emissions to the point that it no longer has
an independent compliance obligation, the party’s emissions associated with natural gas
combustion are then assigned to the natural gas distributor. However, CAR lacks any
provision for an adjustment to the LDC’s baseline, meaning a more difficult and likely
unachievable compliance path for the LDC. Similarly, the CAR provides no allowance for
growth in the LDC’s operation — which by definition only grow with additional natural gas
service provision. If reserve allowances are used to account for additional emissions for
increased production or new covered parties entering the market, they should also be used to
offset emissions associated with the addition of new LDC customers or increased natural gas
consumption by non-covered parties.

The third-party verification requirements are unnecessarily burdensome and will add to the
cost of compliance. In addition, proven protocols are lacking for many of the potential
projects that would generate ERUs. A covered party would assume the risk of investing in
projects without knowing whether they would qualify for generating ERUs until Ecology
agreed to accept them.
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Ecology should eliminate LDCs as a regulated source under the CAR.

Ecology’s proposed regulatory scheme fails to acknowledge that natural gas LDCs are a part
of solving issues associated with climate change. LDCs provide natural gas for customers’
direct use in homes and business in a manner that is environmentally sound and energy
efficient. As regulated utilities, LDCs already must employ all cost-effective conservation
measures, and must follow a public process (Integrated Resource Planning) for evaluating and
demonstrating that effort. Natural gas releases less greenhouse gas emissions, and far less
other emissions, than other fossil fuels, whether used for generating electricity, heating or in
transportation.

In sum, Ecology should be encouraging rather than discouraging the increased delivery of
natural gas by LDCs, as the direct use of this fuel is most efficient for applications including
heating buildings and water. While changes to the proposed final rule would reduce the
economic and environmental harm the CAR will cause, the best remedy would be to eliminate
natural gas distributors from this regulation. Again, while Avista supports the need to respond
to the challenge of climate change, the proposed Clean Air Rule will create enormous burdens
on the citizens of Washington while providing very few benefits. We urge Ecology to
reconsider the rulemaking in its entirety.

Sincerely,

Bruce F. Howard
Director, Environmental Affairs












A Washington State Chapter of the National Audubon Society
P.O. Box 2524, Olympia, WA 98507
(360) 352-7299 www.blackhills-audubon.org

Black Hills Audubon Society is a volunteer, non-profit organization of more than 1,300 members in Thurston, Mason, and Lewis
Counties whose goals are to promote environmental education and protect our ecosystems for future generations.

To:  Department of Ecology
From: Sam Merrill, Conservation Chair, Black Hills Audubon Society
Re:  DOE Clean Air (Carbon) Rules
Date: July 11,2016

I am writing in support of the Clean Air (Carbon) rules released on June 1, 2016, by DOE.
Although we strongly support the Governor's continued efforts to address climate change by
systematically reducing carbon emissions (reducing 1.7% of emissions each year, reducing
emissions by 30% by 2035 and 58% by 2050), we urge DOE and the Governor to make these
rules even stronger. We owe it to our generations to come that we reverse the rapidly increasing

greenhouse gas concentration in the atmosphere.

Thank you,

Sam Merrill

Black Hills Audubon Society is a 501(c)(3) non-profit organization. Contributions are deductible to the extent allowed by law.



The Boeing Company
P.O. Box 3707 MC 21-89
Seattle, WA 98124-2207

July 22, 2016

Mr. Sam Wilson

Washington Department of Ecology
P.O. Box 47600

Olympia, WA 98504-7600

Electronic Comments filed via: AQComments@ecy.wa.gov

Reference: WSR 16-12-098 Proposed Rules Department of Ecology [Order 15-10—Filed May 31, 2016, 3:26
p.m.]

Dear Mr. Wilson

Thank you for the opportunity to comment on the proposed new 173-442 WAC — Clean Air Rule (and the
accompanying proposed amendments to 173-441 WAC — Reporting Emissions of Greenhouse Gases). In
addition to our specific comments, The Boeing Company supports and endorses the comments filed separately
by the Association of Washington Business.1 As discussed below, The Boeing Company has serious concerns
about the direction and content of the proposed rule.

Boeing is committed to reducing greenhouse gas emissions We believe the most effective way to achieve this
goal is through technological advancement and energy efficiency. The proposed rule will not achieve that goal.
Rather, it will disrupt existing programs, discourage investment in clean technology, and may ultimately drive
manufacturing to other, higher carbon venues.

The global issue of increasing atmospheric greenhouse gas concentrations is most efficiently and effectively
addressed at the international level and implemented through national law. The Boeing Company’s long-held
position is that an international solution is the best way to achieve meaningful GHG emissions reductions, and
it would best serve Washington to support and align with the work already underway. The United States is
developing and refining a national strategy in support of that international solution. Washington State’s attempt
to regulate over the top of a coordinated national plan confounds economy-wide solutions, inducing carbon
leakage as production is encouraged to shift to out-of-state locations with no or less stringent control programs.
This will undermine emission reduction progress while diminishing the productivity, employment and tax
revenue of the state. Ecology should instead engage and support federal programs implementing international
agreements and avoid destructive Washington-only efforts.

l. Boeing is an important participant in Washington State’s economy.

Boeing is celebrating its Centennial in 2016. For 100 years, the company has been an important element of
Washington’s economy, community and culture. We are proud to be a part of the local community and look
forward to the next 100 years. Boeing is the state’s largest employer with half of the company’s total
worldwide workforce based in the state of Washington. The company invested $13.1 Billion in Washington in
2015 alone. The company works with nearly 2,000 suppliers and vendors across the state, indirectly
supporting tens of thousands of additional jobs.

" AWB’s comments are incorporated herein by reference. We also incorporate by reference the June 29, 2016 e-mail
from David Moore of Boeing to Sarah Rees of Ecology RE: Clean Air Rule Proposal.

1



. Boeing has prioritized our efforts to maximize greenhouse gas emissions reduction world-

A. Boeing played an integral role in the international aviation industry’s commitment to combat
CO2 emissions:

The aviation industry accounts for 2 percent of the world’s carbon dioxide emissions, which could reach 3
percent by 2050. The industry and The Boeing Company have committed to improving fuel efficiency by an
average of 1.5 percent per year from 2009 and achieving carbon neutral growth in air transport by 2020 and
then to halve emissions by 2050 from a 2005 baseline through the production and use of advanced technology
aircraft. Company resources are being poured into that effort to assure long-term sustainable air transport.

Our objective is to minimize greenhouse gas emissions world-wide. Boeing is intensely focused on advancing
jet aircraft efficiency, thereby reducing global GHG emissions by millions of tons. Our resources are committed
to that aim and the expanded Everett facility is central to that goal. Manufacturing, selling and placing into
service the most advanced, fuel efficient aircraft possible provides “green jobs” and lowers our product GHG
footprint world-wide. Absent a reliable regulatory environment, investment in the manufacturing infrastructure
necessary to produce these aircraft and thereby reduce greenhouse gas emissions is discouraged.

B. Aircraft GHG Emissions:
Boeing Commercial Airplanes has designed new airplanes to reduce GHG emissions. Our new 777X airplane
will be 20% more fuel efficient than the current 777 and 12% more fuel efficient than its closest competitor.
Similarly: the 787 Dreamliner family improves fuel efficiency and reduces carbon dioxide emissions by 20 to
25% compared to airplanes it replaces; the 737 MAX will deliver unprecedented fuel efficiency in the single
aisle market, reducing fuel use and carbon dioxide emissions by 20 percent compared to the original Next-
Generation 737; and today’s 747-8 provides 18 percent fuel efficiency improvements over the airplane it
replaces.

C. Facility-level GHG Emissions:
Boeing’s comprehensive energy management program remains focused on improving the environmental
performance of its operations. The company has succeeded in significantly reducing GHG emissions from its
facilities for the past decade and continues to make emissions reduction a top priority. From 2007 to 2012, the
company reduced GHG emissions at its facilities by 9% while increasing production rates 50%. From 2012 to
2015, Boeing reduced greenhouse gas emissions at its facilities by an additional 7.8 percent. In Washington
state, Boeing has reduced emissions while production has increased aircraft deliveries by 62.8% for the period
2007 through 2015. On an absolute basis, GHG emissions were 15.0% lower in 2015 than in 2007. When
normalized to aircraft deliveries, GHG emission intensity was 47.8% lower in 2015 than in 2007.

D. Other GHG greenhouse gas emission reductions:
Boeing is the aviation industry leader in global efforts to develop and commercialize sustainable aviation
biofuel. We partner globally to research, develop, and commercialize new sources of aviation biofuel on six
continents. To encourage the production of sustainable biofuel, Boeing has collaborated with airlines,
governments, and private entities to create regional biofuel roadmaps in the U.S., China, Brazil, Mexico,
Europe, the Middle East, Australia, and South Africa.

In 2011, Boeing led the approval of the first alternative aviation fuel pathway for use in jet engines, which has
been successfully flown on over 2,000 commercial flights. Boeing continues to work tirelessly within ASTM, the
international standards body, to secure the approval of additional pathways. Boeing is currently partnering with
the U.S. Federal Aviation Administration and other stakeholders to gain approval for “green diesel,” a more
affordable ground transportation fuel that is produced at commercial scale, to be used in aviation.

Boeing is also reducing GHG Emissions through air traffic control optimization. Boeing is working with key
stakeholders using existing technologies to reduce fuel use and therefore GHG emissions during all phases of
flight at airports around the world. For example, new arrival procedures at airports will reduce fuel use by 400
to 600 pounds for every arrival. This equates to cutting carbon dioxide emissions by up to 1,900 pounds per
arrival, which adds up to thousands of tons of emissions reduction annually at each airport.



. As atrade exposed industry, Boeing's aircraft manufacturing facilities must be protected from
economic disruption.

Boeing is in a highly fluid global market with long lead times and aggressive competition. We are delivering
planes at prices contracted years ago. Any disruption in our operating economics imposes great risk to our
ability to sustain operations and employment at current levels in Washington. Increases in production costs
cannot be passed on to our customers lest we lose market share and thereby reduce economic output and
employment in Washington. More important, our more efficient products need to reach the market in order to
contribute to the vastly more significant global aircraft emission reductions. The magnitude of those air
transport emission reductions dwarf the emissions from the facilities where the aircraft are manufactured.

Trade exposed manufacturing like ours must be shielded from cost impacts if we are to assure continued
operation in Washington. This rule imposes both the direct costs of compliance with an emissions cap on
Boeing Everett, and the indirect costs passed-through by energy providers on - Boeing facilities and the
facilities of our in-state suppliers.

While the proposed rule provides a marginal delay in compliance obligation for EITEs, it provides no “safety
valve” or cost containment provision to assure affected parties like Boeing can remain viable. Other carbon
regulatory schemes provide these sideboards to prevent catastrophic economic disruption. Absent the ability to
reliably predict future cost of operation, new capital investments in manufacturing capacity will be discouraged.

The proposed rule will impact Boeing simply because the company has chosen to locate production of our most
technologically advanced and lowest emitting aircraft manufacturing here in Washington State. Our new 777X
airplane will be 20% more fuel efficient than the current 777 and 12% more fuel efficient than its closest
competitor. Washington should be encouraging rather than discouraging the production and sale of the 777X
and the company’s entire fleet of fuel efficient airplanes.

The new factory buildings for the 777X will be LEED certified and will employ the highest technology natural
gas heating. However, the new building is projected to increase GHG emissions at the Everett site from the
2012-2016 CO2e baseline of approximately 72,000 metric tons/year to as much as 110,000 metric tons/year;
nearly 40,000 metric tons/year above the proposed carbon cap.

The fact that Boeing will be penalized under the proposed rule for manufacturing 777X wings in Washington is
not only disappointing, but illogical. First, retroactively burdening a sought-after and successfully permitted
factory expansion sends a chilling message to manufacturers considering locating facilities in Washington
State. Second, providing disincentives to manufacturers’ locating new or expanding existing facilities in
Washington is environmentally counter-productive. Washington State’s energy supply is among the lowest
greenhouse gas equivalent in the nation, and natural gas (the cleanest combustion fuel) is relatively abundant.
Third, building new airplanes like the 777X is an integral part of the aviation industry’s plan to reduce GHG
emissions globally; Ecology should be encouraging this activity in the state, not penalizing it. As the proposed
rule forces production out of the state, to areas without these advantages, global emissions of GHG will
increase.

\VA New requlation penalizing the use of previously permitted manufacturing capacity undermines
the credibility of the state as a partner in economic growth.

Boeing, at the encouragement of the Governor and legislature, located the new 777X wing production and
777X final assembly in Everett. Now that construction of the Composite Wing Center is complete and long-
term decisions have been made to base 777X production in the state, the proposed rule will penalize the
company for having done so. In permitting these new operations with Ecology and the Puget Sound Clean Air
Agency, their expected GHG emissions were subject to review. Penalizing the company for these expected
emissions after the fact interferes with the investment-backed expectations of The Boeing Company and harms
our relationship with the state.

The rule imposes real costs on Boeing relative to our market competitors. Both the cost of compliance for our
Everett facility as well as the general increase in the cost of energy as upstream suppliers adapt to this rule, will



increase the cost of manufacturing aerospace products in Washington. Aerospace, including commercial
aircraft production, is an increasingly competitive industry with new OEMs emerging around the world. Even as
we advance aerospace technology Boeing is facing stiff price pressure from other companies not subject to the
burdens of this rule.

Placing Boeing at a further disadvantage to our international competitors undermines our ability to focus
investment in Washington. Failure to protect existing trade-exposed manufacturing, and retroactively
burdening a sought-after and successfully permitted factory expansion sends a chilling message to
manufacturers considering locating facilities in Washington State.

V. Any emission standard applicable to Boeing should be based on the technology available to
limit greenhouse gas emissions.

Boeing uses the lowest emitting energy sources available in the highest efficiency equipment. Natural gas is
the most efficient and environmentally preferred fuel available to us and protects ambient air quality and human
health. This represents the highest level technology achievable.

With respect to 777X production in Everett, one of the more significant energy uses will be for the large
autoclaves used to cure large wing parts made of lightweight carbon fiber composite material. Natural gas that
will be used to heat the autoclaves is the environmentally preferred source of combustion heat energy with a
net greenhouse gas content lower than available electricity. The marginal electricity resource — as recognized
by Ecology - is new combined-cycle natural gas turbine generation emitting 970 pounds CO2e/MWHr.
Typically less than half of the energy in the fuel burned at a combined cycle gas turbine would be converted,
transmitted and delivered to our heating equipment, whereas a higher fraction of the fuel energy will be utilized
when the fuel is burned directly on site. Increasing the amount of regional greenhouse gas emissions in order
to reduce facility-level greenhouse gas emissions to comply with the rule by switching from natural gas to
electric heat sources would be a contrary outcome.

Achievable emission limits must be founded in available technology. EPA in its recent Boiler NESHAP rule and
the Clean Power Plan recognized that natural gas is the lowest polluting combustion source available.
Emission reduction targets should reflect the fact that our facility’s emissions are already minimized by the
application of this technology. To pile additional reduction requirements beyond those which the available
technology can provide is unsustainable and encourages leakage of emissions and economic output out of
state.

VI. Ifitis to be subject to this rule, Boeing must have a viable compliance pathway.

Unlike technology-based standards, the proposed rule provides no certain compliance pathways — only
aspirations. Internal energy conservation measures or employee commuting programs cannot provide all of
the required emission reductions. There are only four clear pathways for compliance in this rule:

Reduce operations in Washington

Switch energy sources (i.e., from natural gas to electric heat sources)
Acquire in-state ERUs; or

Access external allowances from existing markets

For Boeing all four of these avenues are restricted or foreclosed:
A. Reduce operations in Washington

Washington State’s electricity supply is among the lowest greenhouse gas equivalent in the nation. Boeing
intends to utilize this clean resource in conjunction with natural gas for heating to support expanded production
of the highest efficiency aircraft. The production of lower emitting aircraft is essential to achieving the much
larger global emission reductions in the air transport sector.

Where our combustion emissions are already as low as can be achieved with the technology available, there is
little room to meet the limits through reducing carbon intensity. Curtailing operations, or relocating them out of



state, would not only strand an over $1 billion investment and significantly reduce the state’s economic output
and employment, it would also increase overall greenhouse gas emissions. For example, Boeing has
estimated that greenhouse gas emissions from similar autoclave operations at another Boeing facility would
result in five times the net greenhouse gas emissions of the same production in Everett - not including
emissions related to transporting the parts back to Everett. Thus, preferentially locating aerospace operations
out of state could directly lead to significant increases in the greenhouse gas emissions the proposed rule was
intended to reduce.

B. Switch fuels

Our natural gas combustion is the primary source of our GHG emissions. The only potentially available lower
GHG fuel (biofuels) are not as clean burning and would significantly increase the emission of criteria air
pollutants, potentially endangering local air quality. No commercially available lower GHG fuel burns as clean
as natural gas.

Absent a viable alternative fuel, the only facility-level option would be to switch to electricity. As noted above
for the Everett autoclaves, while among the lowest greenhouse gas equivalent in the nation, the electric energy
delivered to the Boeing Everett facility represents a greenhouse gas impact that is greater than burning the
natural gas directly at our factory (even assuming that the marginal electrical supply is from new combined
cycle natural gas turbine generation — and not coal-fired EGUs supplying lower cost electricity from other
states). Increasing the amount of regional greenhouse gas emissions in order to reduce facility-level
greenhouse gas emissions to comply with this rule would be a contrary outcome.

C. Acquire in-state ERUs

The inventory of in-state emissions reductions potentially available is insufficient to supply the ERUs needed to
comply with this rule. By the later years of the proposed program, available creditable emission reductions will
have already been locked up by covered parties with earlier compliance obligations. Competition for what
remains will surely drive prices higher. We concur with AWB comments noting that the maximum potential
supply of emission reduction from all Washington sources is less than the covered parties’ compliance
requirements. There is no assurance or even reason to believe that over-compliance by covered sources
together with voluntary reductions by non-covered sources will be sufficient to meet the demand for ERUs.
Lacking a reliable market to support development of emission reduction projects and the ability of project
developers to directly convert these projects to ERUs, the covered parties cannot be assured of an available
supply to fulfill their compliance obligations.

Third party organized emission reduction projects will not move forward without a clearly defined market and
established infrastructure (e.g., an ERU bank) enabling their direct contribution. In comparison, few of the
voluntary emission reductions that provide the bulk of allowances in the California market would have occurred
— or been creditable - under the stringent conditions required by the Washington rule (e.g., Ecology
enforceability, permanence, additionally, etc.). The restrictions placed on creditable emission reductions under
Washington’s proposed rule exceed those under any other current market and there are no developing markets
that suggest the level of restriction and rigor assumed under this rule.

D. Access existing external markets
The rule severely limits access to allowances from the only existing carbon markets available. Although these
markets deal in real and well-documented emission reductions they are severely restricted under the Clean Air
Rule. Access to external emission reductions is thereby practically foreclosed. An ongoing program that

permits only 5% of the emission allowances to come from established markets is unsustainable.

VII. Use of common efficiency measures within the “output-based” emissions limits is critical.

If Ecology goes forward with this rule, the Department must accept appropriate output-based metrics to assure
a viable compliance pathway. Because our emissions cannot be significantly reduced on site, switching to
alternate fuels wouldn’t reduce emissions, in-state credit markets don’t yet exist and may not be adequately
supplied going forward, and access to external emission reductions are essentially precluded, the only
compliance pathway for Boeing under the rule would be within the “output-based” or carbon/unit of production



efficiency reduction pathway. That mechanism thus becomes the only means to assuring continuation of
Washington’s manufacturing base in the face of external economic realities. It could provide, absent other
factors, some room for growth in absolute emissions. Yet for Boeing even maintaining the highest emission
reductions available still leaves us vulnerable to events outside our ability to adapt — changing weather that
increases heating load, fluctuations in output as product mix is adjusted, or shifting work into or out of the
Boeing Everett facility. Without an assured compliance pathway and a reliable cost-containment mechanism
our compliance is at risk and new investment is discouraged.

Aircraft manufacturing is an evolving industry striving to improve efficiency. The proposed output-based
emission limits in -070(4) would only allow us to continue under two scenarios. First, if we continued to
manufacture aircraft into the future unchanged from the way airplanes were built during the 2012-2016
baseline. However, this first scenario will not be the case. Instead, a second scenario (described below) could
be viable if the “unit of production” accounted for evolving aircraft manufacturing.

The market for our products demands constant improvement; improving fuel efficiency and uncompromising
safety and reliability compel ever-changing technologies, materials, and manufacturing processes. The
recently permitted addition of the Composite Wing Center and 777X final assembly operation are exemplary of
changing production dynamics as we strive to put more efficient and lower emitting aircraft into use. Advanced,
fuel saving composite technology requires the new autoclaves for curing and significantly increasing the
amount of natural gas consumed in the factory without regard to common measures of production.

Future model changes, production schedules / disruptions, weather and other factors will impose unpredictable
demands on the amount of natural gas required, largely independent of the number of planes delivered or the
revenue realized. None of these variables appear to be accounted for in the baseline established in this rule.
And no baseline adjustment provision for expanded/changed operations at EITE facilities was proposed. Thus,
there is no apparent way that the rule can accommodate these production evolutions.

The second scenario, the only potentially feasible pathway, would be if the “unit of production” accounted for
the evolving aircraft manufacturing described above.

To accommodate unknowable energy demands other greenhouse gas rules impose limits that are normalized
to the amount of energy required. In our case, the unit of production is the quantity of heat required by the
autoclave operations, or paint cure operations, or other space heating load (including offices). These would be
technology-based limits reflecting highest achievable reductions in greenhouse gas emissions for the amount
of fuel consumed/heat delivered. Because they are normalized to energy required they are comparable within
and to some extent across industry and economic sectors. They retard leakage because they can be and are
adopted in other states and nationally. And as technology-based limits they provide a reliable regulatory target,
a known requirement when making sourcing decisions. Finally, energy normalized limits would align with
historical Ecology permitting structures which demand the best available control technology.

Boeing’s 777X Composite Wing Center, which will produce 777X wing panels and wing spars, was recently
approved by Ecology. It will make use of high-renewable-content electricity and highly efficient natural gas,
minimizing the climate impact of the expansion. The expansion includes natural gas autoclaves contributing 53
tons of GHG for every 1000 MMBTU used. The first phase of the CWC will soon be operational and will
increase emissions significantly over the 2012-2016 baseline. There is no technology available to capture or
further reduce these CO2 emissions. The only way to assure compliance with the greenhouse gas limits is if
they are normalized to the heat required by the facility to operate.

VIII. Conclusion:

Ecology’s stated intent in the rule, to drive down the emissions of greenhouse gases and set an example for
others to follow is laudable. Yet emissions will leak (along with economic output) and Washington’s example
will only inspire followers if it is very carefully and thoughtfully designed. The potential harm to Washington and
its citizens is too great to permit expansive rulemaking without first understanding and addressing the
unintended consequences. By Ecology’s own admission this rule is intended to be iterative, building on
lessons learned as we attempt to re-invent the state’s economy. As such, a first foray into state-level carbon
reduction must be narrow and targeted. Unfortunately, this effort is neither. It will consume scarce resources
to repair and rework rule language, distracting rule writers and affected businesses from more productive



climate protection efforts. In the meantime the Washington’s economy will face significant uncertainty and risk.
Starting rulemaking from the premise it will be iterative until it is workable is misguided.

Ecology needs to assure the regulated community that the rule will be viable, or it should not be
promulgated. If only a piece of the rule is ripe, only that piece should be put forward. This proposal is too
complicated and the ultimate impacts too poorly understood to go forward as written, especially for EITEs as
discussed below.

While addressing an important issue — carbon emission reduction - this rulemaking is fundamentally flawed,
especially with respect to EITEs. In our view it will neither appreciably reduce global GHG concentrations, nor
set an appealing example for others to follow. The rule imposes unwarranted costs on Boeing, ignores our
accomplishments to date, and imposes regrettable impediments to the manufacture and placement into service
of cutting-edge, greenhouse gas minimizing jet aircraft. The proposed rule would also interfere with national
and international programs and obligations, discourage investment in Washington State and encourage carbon
emission leakage (and, consequently, higher global emissions). For these reasons we urge Ecology to
withdraw this rule and instead entertain a meaningful and productive dialog on how Washington State might
best encourage greenhouse gas reduction efforts, including supporting highest technology manufacturing.

Sincerely,

Paul J. Wright for:

Steven L. Shestag
Director, Environment
Environment, Health & Safety

cc:
Maia Bellon, maib461@ecy.wa.gov

Stu Clark, scla461@ecy.wa.gov
Sarah Rees, sare461@ecy.wa.gov




BP Cherry Point Refinery
4519 Grandview Road
Blaine, Washington 98230
Telephone 360 371-1500

Date: July 21, 2016

Via Email

Sarah Rees

Washington State Department of Ecology
P.O. Box 47600

Olympia, WA 98504

Subject: BP America, Inc. Comments on the June 1, 2016 Draft Clean Air Rule
Dear Sarah:

BP America Inc. respectfully submits the following comments regarding the Draft Clean Air Rule (CAR)
on behalf of BP’s Cherry Point Refinery.

BP’s Cherry Point Refinery, the largest refinery in Washington state, has helped meet America’s energy
needs for more than 40 years. Built in 1971 to process primarily Alaskan North Slope crude oil, the
refinery today processes crude oil from North America and around the world. The facility became one of
BP’s premier U.S. assets following the merger with ARCO in 2000. Situated on 3,300 acres in Whatcom
County near Blaine and employing more than 800 people (and supporting more than 8,400 jobs across the
state), the BP Cherry Point Refinery processes approximately 236,000 barrels of crude oil a day, primarily
producing transportation fuels. About 90 percent of the crude oil refined emerges as transport fuels,
making the Cherry Point Refinery one of the largest marketers of gasoline and jet fuel on the U.S. West
Coast. The refinery supplies about 20 percent of Washington’s gasoline needs, and it supplies the
majority of jet fuel for Seattle, Portland and VVancouver, B.C. international airports.

BP has extensive experience both working with governments around the world to help design effective
and efficient carbon policy and in complying with these policies. In past Ecology rulemaking efforts,
including the current WAC 173-441 CO2 reporting rule, BP Cherry Point has appreciated the opportunity
to work with Ecology staff to provide input in the interest of producing well-written, sensible and
environmentally beneficial rules. As a company with a large potential compliance obligation under the
proposed rule and a lot at stake in continuing to provide Washingtonians with reliable and affordable
supplies of energy, we have worked diligently and in good faith to attempt to understand the proposed
Clean Air Rule, to analyze the rule and its objectives and impacts, and to offer workable solutions to
improve the rule.

We are writing to express our deep disappointment in the process to date and in the most recent

amendments to the rule dated June 1, 2016. Despite the fact that our meetings with leadership and staff
from both DOE and the Governor’s office were characterized by respectful and productive exchanges, it
appears that none of our proposed recommendations to improve the draft rule were accepted. Moreover,
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aside from foregoing opportunities to improve the rule, the revisions included in the latest draft of the
rule, on balance, have the potential to make the rule even more costly and infeasible.

BP’s suggestions were offered as a good faith attempt to make the program more efficient, preserve its
environmental objectives, and reduce the impact on Washington’s consumers and industry.

Unfortunately, the unwillingness of Ecology to consider and adopt even one of our recommendations is
emblematic of a process that appears rushed, produced in a vacuum, and more representative of a “decide,
announce, defend” approach to rule development than one based on meaningful stakeholder engagement.

The proposed Clean Air Rule will result in nothing less than a fundamental transformation in the way
energy is produced and consumed in the state of Washington. It represents the state’s attempt to solve
what many consider a century-scale challenge. This challenge and its solution are deserving of much
more than a rushed approach where the views of important and knowledgeable stakeholders and the
opportunity to improve the program are set aside in the interest of a hasty conclusion to the regulatory
process.

Regrettably, the potential for the proposed Clean Air Rule to be unnecessarily expensive, complex, and
unsuccessful are greatly enhanced if there are not substantial changes to the stakeholder engagement
process, to the timeline for implementation of the rule, and to Ecology’s consideration of revisions to the
rule. It is much more important that the proposed Clean Air Rule be done right rather than done quickly.
We ask for your immediate help in setting the development of this rule and the stakeholder process on the
right course.

BP supports the comments submitted by the Western State’s Petroleum Association. In addition, we
briefly present below what we believe to be areas especially deserving of attention. Notably, all of these
concerns could be resolved if Ecology committed to take the time to work with stakeholders to develop
alternative approaches to implementing the CAR.

The Unfinished State of the Regulation

The text of the draft rule clearly reflects a process that has placed more emphasis on getting a rule out
quickly than putting out a rule that is consistent with the level of rigor needed to address the century-scale
challenge of climate change. The rule appears unfinished, is missing key data points and definitions,
contains multiple confusing, embedded references to other statutes (both state and federal), and requires
significant reading between the lines by regulated parties. Compliance entities will not even know the
baseline against which reductions must occur until well into the first compliance year of the program.
Moreover, data is not available that would allow for the inclusion of fuel importers, which would
facilitate fair and equal treatment between in-state fuel producers and importers. These are only a few
examples of the unfinished state of the regulation.

BP has been involved in the development of and compliance with carbon policies in many places around
the globe. Virtually without exception, these processes are marked by very deliberative stakeholder
engagement over many years with dozens if not hundreds of workshops and forums focused on individual
aspects of the regulations. The lack of this type of process for the Clean Air Rule has not allowed
Ecology to improve the clarity of the rule or to assess, understand, or address the rule’s many potential
and significant unintended consequences.

We strongly urge Ecology to take the time to get the regulation right, to undertake a real, substantive
stakeholder process, to accept input from experienced regulated entities on each aspect of the rule, and to
identify and address the unnecessary complexities and unintended consequences of the current draft rule.
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Energy Intensive and Trade Exposed Industry

Though the regulation acknowledges the significant potential for Washington industry to be subjected to
trade exposure when competing against companies outside of the state who are not similarly regulated,
the regulation does not make a serious attempt to analyze various sectors for their susceptibility to
impacts from trade exposure. Instead, the “process” for determining which sectors are impacted appears
political and not based on any objective analysis.

Competitive pressure resulting from trade exposure to unregulated parties can be especially acute in state
or regional programs in the form of both neighboring states and international competition — particularly in
coastal states such as Washington where there is ready access to international trade infrastructure. If not
properly and adequately mitigated, this trade exposure can and will result in leakage of both emissions
and jobs from Washington to unregulated areas.

The trade exposure of the refining industry is well documented, and we believe any objective analysis
would confirm that. We request that Ecology release the evaluation criteria it utilized in designating
sectors as trade exposed. If actual analysis was not performed, we request that Ecology carry out an
objective trade exposure analysis with input from impacted industry sectors.

Point Of Regulation

A well held axiom in effectively reducing GHG emissions is to regulate these emissions as closely as
possible to the point of combustion. Not only does this reduce the chance for unnecessary complexity and
for double counting of reductions. but it puts the reduction obligation closest to the point where decisions
can be made as to how best to reduce emissions.

Ecology has proposed amendments to WAC 173-441-120, a section that previously only applied to point
sources or “facilities”. Ecology’s proposed changes to WAC 173-441-120 create a new reporting system
for fuel suppliers in Washington state while leaving in place the existing reporting system for suppliers
(WAC 173-441-130) authorized by the state legislature in 2010 under RCW 70.94.151. BP concurs with
both the AWB and WSPA positions that the proposed amendments to WAC 173-441-120 violate RCW
70.94.151(5)(a)(iii) by requiring refineries (which are also fuel suppliers) to report CO2 emissions from
fuels ex-refinery gate through Subpart MM rather than utilization of the Department of Licensing (DOL)
system specified in RCW 70.94.151.

Ecology’s proposal through the WAC 173-441-120 rule amendments and the CAR expands the scope of
covered products while simultaneously placing the reporting and compliance obligations solely on the
backs of Washington State refineries, including BP Cherry Point, through use of Subpart MM. This will
undoubtedly result in inaccurate state-wide accounting of refinery products consumed in the state. As
detailed in both the WSPA and AWB comment letters, these inaccuracies arise from a combination of
factors including but not limited to:

1. Traceability - Subpart MM data does not contain the necessary data elements for refineries to
determine the final disposition of fuel (where “final distribution” will occur). Although some volumes
can be tracked (such as those captured in the existing WAC 173-441-130 reporting scheme), in many
cases (such as bulk FOB transfers of product to a barge or bulk transfers via pipeline or rail car) a
refiner or “producer” such as Cherry Point will not be able to determine where those products will
ultimately end up. The transfer of bulk product could be to a competitor who may subsequently take
the fuel across state lines. In these cases, the final disposition is confidential business information
leaving the producer with no method of determining if they are obligated for certifying the resulting
CO2 emissions.

2. Misallocation — Ecology has expanded the scope of covered refinery products (transportation fuels)
beyond what the legislature authorized in 70.94.151. This change will have the unintended
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consequence of misallocating a compliance obligation. This could occur most frequently for refineries
exchanges or purchases of refinery products that require further processing before they are suitable
for consumption. One particular problematic transfer can occur when VGO (or “Heavy Gas Oil”) is
sold from one refinery to another. In that case, the refinery that sold the VGO would carry the
compliance obligation even though the VGO would likely be converted by the receiving refinery to jet
fuel (a product not covered by the Clean Air Rule) or other products that could be exported out of the
state.

3. Double Counting — Similarly, the expansion of covered refinery products beyond the 70.94.151
“DOL” reporting protocol will lead to carbon accounting errors resulting from transfer of refinery
products to other refineries or industrial sectors that will report the same CO2 emissions again. This
could occur for refinery sales of anode grade calcined coke to Washington aluminum smelters that will
be reported again under Subpart F for primary aluminum production.

In addition to the technical and carbon accounting issues outlined above, Ecology’s proposal to move the
point of regulation to the refinery gate will impose a significant and unnecessary reporting burden on
refiners such as Cherry Point. Not only will new reporting and tracking protocols for fuels and refinery
products need to be developed, but attempting to reconcile volumes produced ex-gate and shipped in a
fungible, intra-state distribution system where volumes can move in and out of the state will be extremely
burdensome and problematic. We support the position that Ecology should continue utilizing the existing
DOL reporting framework and refinery product scope that is authorized by existing statute, demonstrably
more accurate, less prone to error, less burdensome, and auditable.

The Regulation Punishes the State’s Most Efficient Facilities

Well-designed carbon policy should benefit and advantage the most efficient producers. Instead, the draft
CAR disadvantages the state’s most efficient plants and punishes them for investments they have made in
efficient operations. Because the CAR requires a straight 1.7% per year reduction in GHG emissions from
a historic baseline, facilities that have not made investments have a wider range of lower cost options
available for compliance. Facilities who have already invested are instead burdened with making
reductions from a much more challenging baseline that reflects years of efficient operations. Further
reductions from this efficient baseline will likely require more drastic and expensive measures that are
incrementally much more costly compared to their less efficient competitors.

It is possible to implement policy that rewards investments made by efficient plants — but that takes time.
BP recommends that Ecology take the time to work with affected sectors to investigate ways to reward
and not punish efficient facilities.

The Regulation Disadvantages In-State Producers of Transportation Fuels

Another artifact and unintended consequence of the haste with which the regulation was developed and
implemented is that in-state producers of transportation fuels will be at a significant disadvantage to their
out of state competition that import products. Because Ecology claims they do not have the data to set
baselines for importers, the CAR gives these importers a free pass for the first 3 years of the regulation.
This means that fuel producers who have shown a commitment to the state and who provide in-state jobs
are forced to compete against importers who will be bearing no regulatory cost for the first 3 years of the
program. Why would the state knowingly disadvantage its own industry in this way?

BP recommends that the regulation put in-state and out-of-state fuel supplies on equal footing — by putting
all fuel suppliers on a consistent compliance timeline.
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The Regulation’s Treatment of Transportation Fuels

We believe that any well-designed, comprehensive program to address climate change must cover
emissions from transportation fuels. However, despite concerns expressed by industry, the CAR’s current
method to require GHG emission reductions from fuels from a fixed baseline has the potential to make it
more difficult to supply the marketplace with additional volumes of transportation fuels when and if a
refinery outage or other event temporarily reduces the supply of fuel in the state.

Fuel suppliers who act to supply additional volumes of fuel to address any shortfall would likely do so at
the risk of exceeding their historic fuel baseline. This means that they would have to fully offset 100% of
the carbon emissions from these fuels and in doing so would be competing against suppliers under their
baseline who are required to offset only a fraction of their carbon emissions. This example of an
unintended consequence from the current CAR could provide a disincentive for existing or outside fuel
suppliers to make more transportation fuels available in the event of a supply shortage.

BP recommends that Ecology work with industry to revisit how transportation fuels are covered so that all
gallons of fuel supplied to the state are subject to an equal carbon cost as well as an equal incentive to
reduce carbon.

Emission Reduction Units (aka Offsets)

It is difficult to overstate the significance of the departure from the original draft regulation and the
amended treatment of ERUs in the new draft CAR. The original rule, and comments from Ecology during
our discussions and during public webinars, acknowledged the important role of ERUs in the rule. Not
only do ERUs act as cost containment, but they allow compliance options for categories of emissions not
directly controlled by regulated parties, such as emissions from transportation fuels. Inexplicably, the
latest draft of the regulation severely limits the use and availability of ERUs — the impact of which is not
captured in the economic analysis for the rule.

The ability of regulated entities to use ERUSs, or offsets, to meet a portion of their compliance obligation is
an essential part of a well-designed carbon policy. Moreover, an essential part of the design of an offset
program should be a rigorous approach to ensure that the emission reductions allowed in the offset
program are real, additional, permanent, and verifiable.

The use of offsets that are real, additional, permanent, and verifiable is a win-win-win for Washington
consumers, for environmental integrity, and for the potential to position Washington to meet its
challenging, longer term emission reduction goals. Offsets are a win for consumers because they can
provide lower cost emission reductions, thereby reducing impact on consumer prices. Offsets are a win
for environmental integrity because while offsets can be viewed as cost containment mechanisms, they
reduce costs while maintaining the environmental integrity of the emissions reductions target. Every
offset, so long as it meets rigorous standards, results in a quantifiable, equivalent reduction of GHG
emissions. Lastly, as the public’s acceptance of the cost of the program will likely be the factor that
determines Washington’s ability to meet the ambitious objectives of the CAR, the ability of offsets to
reduce program costs will contribute to the potential of meeting longer term GHG emission reduction
goals.

The use of offsets that are real, additional, permanent, and verifiable creates societal benefits in a carbon
reduction program by maintaining the environmental integrity of the emission reduction target while
reducing the social costs of the program. In addition, the use of offsets:

e expands the types of emission reductions to areas that may not be envisioned by regulators
e brings economic co-benefits to communities
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e brings particular value in the short term by providing the ability to deliver short-term
reductions while allowing technological advancements in capped sectors to help deliver more
material, longer-term reductions

e creates a class of carbon-reduction entrepreneurs who would otherwise not be engaged in
helping to address climate change

Offsets also play a vital role in a global response to climate change. The proposal contained in the June 1
draft that limits the generation of offsets to within the state represents a serious failure to recognize the
global nature of the problem of climate change and the need for a global solution. Solving climate change
will require, among other things, that we move beyond a mindset that requires that all of Washington’s
emission reductions occur in Washington. Efforts to solve climate change will suffer if instead of looking
for global solutions, we allow climate change policy to begin to build walls around our jurisdictions.

Washington, through the actions of Governor Inslee and Ecology, has placed considerable focus on
encouraging action on climate change at both the federal and international level. This focus is well placed
because without concerted action by others, Washington’s efforts on climate change will be for naught.
We need more than just the state of Washington on a trajectory to reach long term reduction goals. We
need the nation and the world on a similar trajectory. To be consistent with the desire to see others take
serious action, Washington has to be willing to recognize the action of others. Putting in place policies
that discourage or fail to credit the actions of others outside the state is not demonstrating leadership on
the issue.

We strongly recommend that Ecology remove the geographic limit on the generation of offsets and align
its offset eligibility protocols with well-established entities such as the American Carbon Registry and the
Climate Action Reserve.

With respect to the type of projects that are able to qualify as ERUs, or offsets, conspicuously absent are
forestry offsets. Given the importance of healthy forests to the state’s economy, it seems incongruous that
the state would seek to prohibit incentives for further protection of forests. Internationally, the role of
forestry in achieving global climate change ambitions has been codified through the Paris Agreement.
Specifically it states that “Parties should take action to conserve and enhance, as appropriate, sinks and
reservoirs...including forests,” “Parties are encouraged to take action to implement and support,
including through results based payments (read offsets)...[for]...activities related to reducing emissions
from deforestation and forest degradation.” Globally, forestry and agriculture have a higher carbon
footprint than the transportation sector, thus the importance of addressing these emissions is apparent.

Also important is the contribution of forestry projects to the available supply of offset projects. The state
of California has identified a pending shortage in availability of offsets for their program — even though
California does not have the severe geographic limits that the Washington CAR proposes. It is estimated
that forestry offsets will supply approximately half of the offsets available to California in coming years.
It is not clear that Ecology has fully contemplated the impact of limiting the largest contributor to offset
supply in an already short market.

BP strongly suggests that Ecology rethink its limits on the generation and use of ERUs/Offsets and take a
wider, global view on the benefits of offsets.

Role of Third Parties

BP is troubled by how the regulation restricts the important role of third parties within the program to
“only facilitate, broker, or assist covered parties to transfer ERUs....Third parties must not own ERUSs.”
Third party institutions such as banks, brokers, and trading houses play an important role in helping the
market to function efficiently through the liquid trading of credits. Such entities possess and bring know-
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how and technical infrastructure and play a valuable role in serving the needs of less sophisticated
compliance entities by acting as intermediaries.

Preliminary Cost-Benefit and Least-Burdensome Alternative Analysis

Others have pointed out flaws and shortcomings in the Cost-Benefit analysis prepared in conjunction with
the revised CAR. We would like to highlight a couple significant flaws in the analysis. First, it is not
appropriate to compare the cost of offsets in the Washington program to the cost of carbon credits in the
voluntary market. The level of rigor in verifying voluntary credits is much lower than in a compliance
market. More importantly, there has been no analysis or estimate of the volume of ERUs available in the
state of Washington. More than anything else, the volume of credits available for sale will impact the
price of these credits. It is not possible to estimate a price for these credits until the volume of credits
available for sale is estimated.

Also significant is the fact that the cost estimate for on-site emission reductions includes references to
studies that included only reductions from stationary sources. In the state of Washington, the vast
majority of emission reductions will need to come from transportation fuels — which were not included in
the referenced studies. Experience suggests that emission reductions from the transportation sector are
significantly more expensive (an order of magnitude or more) than emission reductions from stationary
sources.

We believe that the Cost-Benefit analysis must be revised to reflect the shortcomings identified here and
elsewhere.

We are available to meet to discuss any of our comments in more detail.

Sincerely,

Ralph J. Moran
Sr. Director, Governmental & Public Affairs
BP America, Inc.

cc (via email): Chris Davis, Office of Governor Inslee
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P.O. Box 47600
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AQComments@ecy.wa.gov

Re:  Comments of Cascade Natural Gas Corporation on the Proposed Clean Air
Rule, Chapter 173-442 WAC

Dear Mr. Wilson:

Cascade Natural Gas Corporation (CNGC) respectfully submits these comments on the
proposed Clean Air Rule (CAR), Chapter 173-442 WAC, and the proposed amendments to
Washington’s Greenhouse Gas Reporting Rule, Chapter 173-441 WAC (GHG Reporting
Amendments). Should you have any questions about these comments, please contact Abbie
Krebsbach at 701-222-7844.

Sincerely,

Scott Madison
Executive Vice President Western Operations

cc: Eric Martuscelli, Vice President Operations
Mark Chiles, Vice President Regulatory Affairs, Customer Service and Gas
Supply
Nicole Kivisto, President and CEO
Abbie Krebsbach, Environmental Director

Maia Bellon, Department of Ecology
Sarah Rees, Department of Ecology
Chris Davis, Department of Ecology
Stu Clark, Department of Ecology

Attachment: Energy Strategies, LLC, Critique of Washington Department of Ecology’s
Preliminary Cost-Benefit Analysis (July 21, 2016)



1. INTRODUCTION

Cascade Natural Gas Corporation (CNGC), a subsidiary of MDU Resources Group, Inc.,
is a natural gas local distribution company (natural gas distributor or NGD), that serves over
272,000 customers in 96 communities, 68 of which are in Washington. As an NGD, CNGC
would be a Covered Party under the CAR.

CNGC’s service areas within Washington are concentrated in the western and central part
of the state. CNGC'’s distribution system is comprised of roughly 2,800 miles of protected steel
and 1,800 miles of plastic distribution mains. In addition, CNGC’s service lines to its customers
are comprised of roughly 1,600 miles of protected steel and 1,228 miles of plastic. CNGC also
operates one compressor engine near Mt. Vernon for operation of the company’s distribution

system. CNGC does not own any natural gas storage facilities.

CNGC is committed to improving and safely maintaining natural gas distribution system
infrastructure. From 2012-2015, CNGC replaced over 24 miles of unprotected steel pipe in
Washington (ranging from service lines to eight inch mains), with safer and more efficient
protected steel or polyethylene pipe. Beginning in 2014, CNGC instituted a leak classification,
survey and repair program, which has resulted in a significant reduction in the amount of leaks
that are carried over from year to year. Also in 2014, CNGC created a Public Awareness
Coordinator position to address community education and outreach opportunities with a focus on
damage prevention opportunities that could further reduce unintentional releases of methane due

to damage caused by excavations.

Most recently, CNGC became a Founding Partner of the Environmental Protection
Agency’s (EPA) Natural Gas Star Methane Challenge Program. As a Founding Partner, CNGC
has voluntarily chosen to participate in the program under the Best Management Practice (BMP)
Commitment — Excavation Damages within the natural gas distribution sector. The BMP
Commitment entails a Partner commitment to company-wide implementation of BMPs to reduce
methane emissions. During the initial commitment timeframe, CNGC will conduct incident
analyses on all excavation damages and report the relevant data to EPA. CNGC is also exploring

other voluntary actions which could reduce methane emissions resulting from excavation



damage. CNGC'’s operational and infrastructure changes have resulted in lower methane

emissions, and therefore lower GHG emissions, in the State of Washington.

CNGC is a member of both the Association of Washington Business (AWB) and the
Northwest Gas Association (NGA). In addition to the comments we offer below, CNGC adopts

and incorporates herein the comments of the AWB and the NGA on this rulemaking.

II. SUMMARY OF COMMENTS

CNGC has significant concerns about the legal underpinnings of the CAR. In particular,
none of the statutory provisions the Washington Department of Ecology (Department or
Ecology) has identified would authorize Ecology to regulate non-sources for the emissions of
their downstream customers. Rather, the Washington Clean Air Act (Washington CAA) can
only be read to authorize Ecology to regulate emissions at the facilities where they are emitted.
Furthermore, Ecology has failed to identify any statutory authority under which it may authorize
the use of emission reduction units (ERUs) for compliance with a GHG regulatory program.
Because the use of ERUs is central to the design of the CAR, we request that Ecology reconsider

its legal authority and narrow the scope of its Proposed Rule accordingly.

In addition, CNGC has significant concerns related to changes to NGD obligations that
result from Ecology’s chosen program design. Ecology should clarify how changes in the
identity and emissions of Covered Parties, Voluntary Parties, and new entities that begin
operating after 2016 will be addressed through changes to NGD baselines or compliance
obligations. CNGC recommends that Ecology adjust NGDs’ baselines and compliance
obligations to ensure that idiosyncratic design decisions (e.g., the selection of a compliance
threshold and the option to become a Voluntary Party) do not compromise NGDs’ abilities to
plan for compliance. As currently formulated, Ecology’s proposed ERU Reserve does not

appear to be an effective vehicle to address these fundamental program design issues.

Next, CNGC recommends several improvements related to Ecology’s proposed GHG
reduction requirements. First, CNGC strongly recommends that Ecology delay the start date of
compliance for all Covered Parties until 2020, as the Department has proposed for Energy
Intensive Trade Exposed (EITE) industries. Next, Ecology should clarify a process for

exempting NGDs from the CAR if other regulations addressing combustion or oxidation of
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natural gas are implemented. Furthermore, Ecology should adjust its estimates of demand
growth and treatment of weather variability in setting emission reduction requirements for

NGD:s.

With regard to compliance options, CNGC recommends that Ecology remove the
unnecessary proposed geographic and project type restrictions on ERU projects, or make the
reduction obligations correspondingly more lenient. In addition, CNGC recommends that
Ecology adopt two safety valve mechanisms: an alternative compliance payment mechanism,
and a streamlined variance mechanism in the case of extreme inability to comply. CNGC also
offers comments specific to individual ERU projects types. In particular, CNGC strongly
recommends that Ecology confer with the Washington Utilities and Transportation Commission
(WUTC) and NGDs to clarify the process for issuance of ERUs for natural gas efficiency

projects.

Finally, CNGC customers’ monthly bills will increase for CNGC to comply with this
Proposed Rule, especially as the reduction obligations increase over time. By 2035, customers
may see a potential increase in their monthly bill of about 45 percent from current rates,
considering ERU costs may be in the range of $75 as projected by Energy Strategies, LLC." The
cost impacts for NGDs and their customers are projected to be significant, and are higher than

Ecology has determined in the agency’s Cost-Benefit Analysis.’

CNGC agrees with statements made by Energy Strategies in its critique of Ecology’s
Cost-Benefit Analysis developed for comment provided by the AWB and its members. In that
critique, Energy Strategies made many determinations, among them the determination that,

“Ecology also used inappropriately low proxy prices for ERUs.”

The remainder of these comments explains these points in greater detail.

! Energy Strategies, LLC, Critique of Washington Dep’t of Ecology’s Preliminary Cost-Benefit Analysis at 26,
Figure 1 (July 21, 2016).

? Dep’t of Ecology, Preliminary Cost-Benefit and Least-Burdensome Analysis; Chapter 173-442 WAC Clean Air
Rule and Chapter 173-441 WAC, Reporting of Emissions of Greenhouse Gases at 24, Publication no. 16-02-008
(June 2016).



I11. LEGAL AUTHORITY ISSUES

A. Regulating Non-Sources Such as NGDs for the Emissions of Others Exceeds
Ecology’s Legal Authority.

CNGQC has significant concerns about the legal underpinnings for the regulatory design
Ecology has proposed. In particular, the CAR proposal fails to identify any legal authority under
which Ecology could make NGDs liable for the carbon dioxide (CO,) emissions of their
customers. Furthermore, the proposal fails to identify any legal authority under which Ecology
could make NGDs meet their obligations primarily by paying for ERUs, including ERUs from

regulatory programs in other states.

NGDs are regulated utilities that deliver natural gas to consumers. NGDs typically
transport natural gas from delivery points located on interstate and intrastate pipelines and
distribute the gas to various end-users, including businesses, factories, and households. These

end-users generate CO, emissions if they burn the gas as fuel for heat or electricity.

Ecology’s proposal would make NGDs liable for the emissions of such customers, even
though Ecology fails to identify any authority under which it could hold one entity liable for the

emissions of another entity’s facilities.

Ecology cites Chapter 70.94 RCW and Chapter 70.235 RCW as sources of statutory
authority for adoption of the proposed CAR.? Specifically, Ecology states: “Consistent with the
Legislature’s intent to reduce GHG emissions, Ecology is using its existing authority under the
Washington Clean Air Act (Chapter 70.94 RCW) to adopt a rule that limits emissions of
GHGs.™

’ Rulemaking Proposal, WSR 16-12-098.
* SEPA Environmental Checklist — Clean Air Rule, Appendix A, Staff Report — SEPA Non-Project Review Form at
5.



1. RCW 70.235.020 Does Not Authorize Ecology to Regulate NGDs Via the
CAR.

Ecology identifies RCW 70.235.020 as the existing regulatory/planning framework that
may influence or direct the proposal.” Adopted in 2008, RCW 70.235.020(1)(a) requires

specified statewide GHG reductions. Under this provision,

The state shall limit emissions of greenhouse gases to achieve the following emission

reductions for Washington state:

(1) By 2020, reduce overall emissions of greenhouse gases in the state to 1990

levels;

(i1) By 2035, reduce overall emissions of greenhouse gases in the state to twenty-

five percent below 1990 levels;

(i11) By 2050, the state will do its part to reach global climate stabilization levels
by reducing overall emissions to fifty percent below 1990 levels, or seventy percent

below the state’s expected emissions that year.

By letter of September 1, 2015 to Senator Doug Ericksen, the Washington Office of the
Attorney General concluded that RCW 70.235.020 does not require the Legislature to create a
program to achieve these reductions, and creates neither a cause of action to enforce the
reductions nor liability for failing to achieve the reductions.® CNGC agrees with this assessment.
This provision does not require Ecology to regulate emissions associated with natural gas

combustion, nor does it authorize the Department to do so.

1. Chapter 70.94 RCW Does Not Authorize Ecology to Regulate Non-
Sources under the CAR.

Only two provisions of Chapter 70.94 RCW provide Ecology with authority to regulate
the emissions of air contaminants—RCW 70.94.331 and 70.94.395—and both of these

> SEPA Environmental Checklist — Clean Air Rule, Appendix A, Staff Report — SEPA Non-Project Review Form at
5.

® Letter from Bob Ferguson, Attorney General of Washington, to Sen. Doug Erickson (Sept. 1, 2015), available at
http://dougericksen.src.wastateleg.org/wp-

content/uploads/sites/23/2015/09/150901 AGinformalopinionGreenhouseGases.pdf.
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provisions limit Ecology to regulating “emissions” from the “sources” of the air contaminants.’
These provisions do not authorize Ecology to regulate non-sources (including NGDs) for the

emissions of their downstream customers.

RCW 70.94.331(2) authorizes Ecology to establish “air quality standards,” “air quality
objectives” and “emission standards.” Through the CAR, Ecology is not proposing to establish
an “air quality standard” or “air quality objective”; rather, Ecology is proposing an “emission
standard” approach. “Emission standard” is defined by statute to mean “a requirement . . . that
limits the quantity, rate, or concentration of emissions of air contaminants on a continuous basis,
including any requirement relating to the operation or maintenance of a source to assure
continuous emission reduction . . . .”* RCW 70.94.395, meanwhile, authorizes Ecology to
“adopt and enforce rules to control and/or prevent the emission of air contaminants from [air

contaminant] source[s] >

The Washington CAA defines “emission” as “a release of air contaminants into the

ambient air.”'’ The Act defines a “source” as

all of the emissions units including quantifiable fugitive emissions that are located
on one or more contiguous or adjacent properties, and are under the control of the
same person, or persons under common control, whose activities are ancillary to

the production of a single product or functionally related group of products.''

" In its Order in Foster v. Ecology, the Superior Court for King County found a mandatory duty to adopt rules
establishing air quality standards for GHG emissions under RCW 70.94.331(2)(a) and (b). Order Affirming the
Dep’t of Ecology’s Denial of Petition for Rulemaking, No. 14-2-25205-1 (Wash. Super. King Cty. Ct. Nov. 19,
2015). While we believe the court’s analysis and conclusions are flawed, it is worth noting that the court’s reliance
on RCW 70.94.331 is not contrary to the fact that any regulation of “emissions” must involve regulation of the
“sources” of those emissions. In its May 16, 2016 Order, the Superior Court in Foster ordered Ecology to issue
rules by the end of 2016 to limit GHG emissions in Washington State. Order on Petitioner’s Motion for Relief
Under CR 60(b) at 3, No. 14-2-25205-1 (Wash. Super. King Cty. Ct. May 16, 2016). The order does not provide
details on the emission sources or the timeline for rule implementation other than as directed by the Governor in July
2015. Id. Governor Jay Inslee directed Ecology “to develop substantive emission reductions using existing
authority,” Press Release, Jay Inslee, Governor, Inslee directing Ecology to develop regulatory cap on carbon
emissions (July 28, 2015), but did not specify which sectors were to be regulated.

¥ RCW 70.94.030(12) (emphasis added).

’ RCW 70.94.395 (emphasis added).

" RCW 70.94.030(11).

TRCW 70.94.030(22).



“Emissions unit” is not defined by statute, but Ecology’s regulations define it as “any part of a
stationary source or source which emits or would have the potential to emit any pollutant subject

to regulation under the Federal Clean Air Act, chapter 70.94 or 70.98 RCW.”!?

The proposed CAR purports to regulate CO, emissions from numerous natural gas users
by regulating the NGDs that deliver gas to those users. Yet, under the Washington CAA, NGDs
are not the “sources” of those CO, emissions because the NGDs do not “emit” the CO, by
releasing it into the ambient air. Therefore, the statutory provisions cited by Ecology do not
support regulation of NGDs. Indeed, there does not appear to be any provision in the
Washington code that would authorize Ecology to require non-sources to reduce the emissions of
other, un-aftiliated entities based solely on the non-source’s role as a supplier of fuel to the

emitting entity.

Ecology’s rulemaking may not exceed its statutory authority.'> However, it appears that
Ecology’s proposed CAR provisions requiring NGDs to reduce the CO, emissions associated
with combustion or oxidation of the fuel they deliver to customers exceeds Ecology’s statutory

authority under the Washington CAA.

B. The Proposed CAR Relies Significantly on Emission Credits, but Ecology
Does Not Have Legal Authority to Establish Such an Emission Credit
Program.

Importantly, there is little an NGD can do to reduce the emissions of a customer—short
of halting deliveries of natural gas. As a regulated utility, NGDs have an obligation to serve
customers with natural gas when they demand it."* This makes it virtually impossible to halt
delivery of this energy source. Because NGDs cannot reduce the emissions of the products they
deliver, the proposed CAR effectively requires that regulated NGDs meet their obligations
primarily, if not exclusively, by paying for ERUs obtained from other sources or from external
carbon markets."” In other words, the Proposed Rule would impose a requirement that a non-

source (an NGD) address emissions from sources (its customers) primarily by paying for

2 WAC 173-400-030(29).

B RCW 34.05.5702)(c).

“RCW 80.28.110

1% See Dep’t of Ecology, Preliminary Cost-Benefit and Least-Burdensome Analysis; Chapter 173-442 WAC Clean
Air Rule and Chapter 173-441 WAC, Reporting of Emissions of Greenhouse Gases at 24, Publication no. 16-02-008
(June 2016).



emission reductions at some other sources altogether, including sources outside the State of

Washington.

Here again, this emission credit approach exceeds the legal authorities cited by Ecology
(which, as discussed above, prescribe Ecology’s authority to set “emission standards” for
particular “sources”), and Ecology has failed to identify any other authority that would allow

such an approach.

To be clear, the Legislature knows how to authorize the use of emission credit
approaches for purposes of air contaminant regulation, and has done so for very specific
circumstances.'® Clearly, the Legislature has not taken the view that Ecology’s authority to
promulgate “emission standards” for “sources” extends as far as an authority to establish a credit
trading system, because the Legislature has made a point of providing specific authority for such

a system in specific circumstances.

None of those circumstances apply here. Moreover, under RCW 70.235.005—one of the
provisions Ecology cites in support of the CAR—the Legislature expressly withheld authority
from Ecology to join a regional market-based carbon-trading program unless and until such
authority was provided by the Legislature. ' The Legislature has not provided such authority

here.

In light of our concerns over Ecology’s legal authority to require NGDs and other non-
sources to reduce emissions caused by combustion or oxidation of natural gas, including through
use of emission credits or ERUs, we request that Ecology reconsider its legal authority and

narrow the scope of its Proposed Rule accordingly.

1 See RCW 70.94.850 (authorizing use of emission credits consistent with the provisions of the “prevention of
significant deterioration program under RCW 70.94.860, the bubble program under RCW 70.94.155, and the new
source review program under RCW 70.94.152”); and RCW 80.70.030 (authorizing credits under CO, mitigation
plans that must be submitted by certain new fossil fuel-fired power plants).

17 See RCW 70.235.005(4) (“In the event the state elects to participate in a regional multisector market-based
system, it is the intent of the legislature that the system will become effective . . . after authority is provided to the
department for its implementation.”) (emphasis added).



IV. ISSUES RELATED TO SOURCE COVERAGE AND INCLUDED EMISSIONS

A. Ecology Should Clarify that NGDs Are Not Liable for the Emissions of EITE
Covered Parties During the Period When EITE Covered Parties Are Exempt
from Obligations.

The CAR is unclear whether NGDs would bear a compliance obligation for the emissions
of Covered Parties that have been allowed to delay their compliance with the Rule (e.g., EITE
industries, and smaller entities that later become subject to the 70,000 MT compliance
threshold). Under proposed WAC-173-442-030(2), EITE industries would be exempt from
compliance obligations from 2017 to 2020. NGDs should not be responsible for reducing
emissions from EITE industry Covered Parties that combust natural gas, including during the
first three years of the proposed CAR when EITE industry Covered Parties would be allowed to
delay their compliance. If NGDs are made responsible for the emissions of temporarily exempt
EITE parties, NGDs would likely be required to pass through their compliance costs to these
EITE:s, effectively negating the benefit of exempting these entities from the first compliance
period. In addition, if CNGC was required to take responsibility for EITE industry emissions
during the 2017-2020 period and could not pass on the costs associated with CAR compliance to
EITE industries, CNGC’s shareholders may be put at risk for these costs since the costs related
to gas used by EITE industry may not be placed on other customers who did not benefit from the
gas delivered to EITE industry sources. In addition, requiring NGDs to reduce emissions from
these entities for only a few years would be administratively burdensome and costly, especially
due to the required purchase of a significantly higher quantify of ERUs in the first compliance
period. We believe Ecology’s intent is to shelter EITE industries from the regulation for the first
compliance period.'® Therefore, we recommend Ecology amend proposed WAC 173-442-
040(3)(a) to clarify that NGDs would not bear responsibility for EITE industry emissions during
2017-2020. Specifically, WAC 173-442-040(3)(a) should be changed to read:

(3) Covered GHG emissions for a natural gas distributor do not include:

18 Ecology staff confirmed the Department’s intent not to make NGDs responsible or EITE industry emissions
during the first three years of compliance at a June 27, 2016 meeting with CNGC.
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(a) Emissions from the combustion or oxidation of products supplied to a

covered party that has an emission reduction requirement, including products

supplied to an EITE Covered Party prior to 2020;

B. Ecology Should Allow “Upstream” Covered Parties such as NGDs to Modify
Their Baselines to Account for Changes in the Composition of Covered
Emissions and Covered Parties.

Under the CAR, NGDs would be responsible for reducing emissions associated with the
combustion of natural gas by customers other than Covered Parties. However, the number of
Covered Parties will not be static throughout the life of the CAR. Certain changes to the
composition of Covered Parties could have significant impacts on the emissions for which NGDs
are deemed responsible. It is not clear that the Reserve program in proposed WAC 173-442-240
is intended to address these changes. Nor is it clear that the Reserve would be able to address
these issues in light of all of the other purposes for which the Reserve is apparently intended.
Therefore, Ecology should include separate provisions in the CAR to modify the baseline of an

NGD or its emission reduction pathway, as appropriate, for the scenarios we discuss below.

1. Scenarios that Could Artificially Increase NGD Obligations

We have identified at least three scenarios in which an NGD would potentially be saddled
with substantially increased liability due to changes in the composition or operation of NGD
customers in the state. First, entirely new businesses and industries that use natural gas could be
constructed in Washington. NGDs primarily serve urbanized areas around the state. The
majority of the state’s growth is happening at a faster rate in those urbanized areas than in the
rural areas, thereby creating more demand for natural gas from new customers. The growth rates
for new customers can be estimated, but it is by no means an exact science. When new growth
occurs, either residential, commercial or industrial, NGDs have an obligation to serve that new
growth under state law. Many of these new customers would be expected to emit below the
Rule’s threshold, meaning that responsibility for their emissions would accrue to the NGDs that
serve them. Yet, because the emissions from such new customers would not have been reflected
in the historical baseline of the relevant NGD, the result would be an immediate and potentially

substantial increase in the obligation of the NGD. We recommend that, for such situations, the
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CAR provide for an increase in the baseline of the relevant NGD in an amount corresponding to

an average of the first two or three years of emissions of the customers it serves.

Second, an existing customer that was initially a Covered Party because its annual
emissions are above the 100,000 MT threshold could reduce its emissions over time to a level
below the Rule’s coverage threshold, including as a result of the kind of emission mitigation
activities that Ecology seeks to incentivize. Under the proposed CAR, it appears that the entity’s
remaining emissions below the compliance threshold would become the responsibility of the
NGD that serves that entity, and the NGD’s costs of compliance would flow through to the
entity. This outcome would punish the relevant NGD with substantial new liability for emissions
that previously were not the responsibility of the NGD. Indeed, even though, in this scenario,
overall state GHG emissions would have decreased, the NGD would suddenly face an increased
obligation. The outcome also would punish the former Covered Party, which reduced its
emissions as encouraged by the CAR, only to find that it is paying more for natural gas anyway
as a result of the cost pass-through that NGDs would have to implement to reflect their added
compliance costs. For such cases, we recommend that the CAR make clear that an NGD is not
liable for the emissions for such a former Covered Party. Such an approach is fair and consistent
with the policy objectives of the CAR. Alternatively, if Ecology does not adopt such an
approach, it should, at a minimum, increase the baseline of the relevant NGD in an amount
equivalent to the emissions of the former Covered Party in the first year that the Covered Party

exits the CAR program.

Third, it is possible that the assets of one NGD in the state could be purchased by another
NGD or third party, which could lead to situations in which the number of emissions for which
each NGD is responsible could be substantially higher or lower solely due to changes in the
ownership of NGD assets, not actual changes in emissions. In such cases, Ecology should shift

the baseline associated with the acquired assets to the NGD that has acquired them.

Fourth, the proposal is unclear as to whether NGDs must reduce emissions on behalf of

Voluntary Parties that opt into the program.' CNGC recommends that NGDs not be responsible

' Under proposed WAC 173-442-030(6)(a), voluntary participants do not have GHG emission reduction
requirements, suggesting that their emissions would remain the responsibility of the NGD that serves the voluntary
party. Nevertheless, WAC 173-442-110(1) implies that voluntary parties can have emission reduction requirements.
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for the emissions of Voluntary Parties that they serve. This treatment would be consistent with
the treatment of other NGD customers that are Covered Parties. Furthermore, Ecology should
clarify the method by which NGDs will be notified of the change to their compliance obligations

when a Voluntary Party opts into the program.

il. Process for Updating NGD Baselines and Compliance Obligations

In general, we recommend that Ecology establish a process that provides NGDs with
compliance certainty and the ability to plan for the future. Therefore, Ecology should avoid
making frequent updates to the baseline, and should only update an NGD entity’s baseline to
reflect changes in Covered Parties’ status following the end of a compliance period. For the
same reasons, Ecology should also avoid making frequent changes to Covered Parties’ status
within the program. Similarly, as with changes to other Covered Parties’ status, and to provide
certainty and avoid the need to frequently update NGDs’ baselines, CNGC recommends that
Voluntary Parties be allowed to opt in or out of the program only once per compliance period.
Baseline adjustments that are necessitated by changes in the ownership of natural gas assets,
however, could be made more frequently—for example, upon notification to Ecology of the

change.

1il. Recommended Regulatory Changes

Accordingly, we recommend the following revisions to proposed WAC-173-442-
050(1)(c). First, after WAC-173-442-050(1)(c)(ii), add the following:

(ii1) For a natural gas distributor, to address additional emissions from the

combustion or oxidation of products supplied by the natural gas distributor to an

entity that commenced operation after 2016 and is not a Covered Party; and

(iv) To reflect changes in covered emissions when a natural gas distributor purchases

the assets of another natural gas distributor or sells assets to another natural gas

distributor.

In addition, under proposed WAC 173-442-030(6)(b)(i), a voluntary party can elect to become a Covered Party.
Covered party emissions served by NGDs are not included in the NGDs’ covered emissions. See proposed WAC
173-442-040(3)(a). Thus, it is not clear whether NGDs would be responsible for voluntary parties’ emissions.
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In addition, Ecology should modify proposed WAC 173-442-040(3) by adding the

following subsections at the end of that subsection:

(c) Emissions from the combustion or oxidation of products supplied to entities that

were previously Covered Parties but are no longer Covered Parties because they

meet the requirements of WAC 173-442-030(5)(a).

(d) Emissions from the combustion or oxidation of products supplied to entities that

are Voluntary Parties.

If, notwithstanding our recommendations, Ecology elects to make NGDs liable for
Voluntary Parties and the emissions of entities that were Covered Parties but reduced their
emissions below the Covered Party threshold, then a subsection would need to be added to
proposed WAC-173-442-050(1)(c) to provide for an increase to NGD baselines in these

situations.

iv. Ecology Should Not Rely on the Reserve to Address These Major
Program-Related Baseline Changes.

CNGC emphasizes that the above issues should be addressed through changes to the
baseline or compliance obligation, and not through distributions from the Reserve. The proposed
CAR already identifies multiple uses for the limited quantity of ERUs set aside for the Reserve.
It is not clear whether any of these uses could include offsetting increases in NGD compliance
obligations that are caused by the scenarios discussed above. It is also not clear that the Reserve

will have sufficient ERUs to address these types of program-related changes to NGDs’ baselines.

Furthermore, it would not be appropriate to use the Reserve program to address major
changes to NGDs’ covered emissions that are the result of how Ecology has structured the CAR.
Changes to NGDs’ covered emissions that are caused by a change in an entity’s status under the
CAR (e.g., changes from Covered to non-Covered Party, changes from non-covered to Covered
Party, or changes from non-Covered Party to a covered Voluntary Party) are a symptom of the
upstream regulatory design that Ecology has selected for the CAR, and are therefore
fundamentally different in nature from the other categories of relief for which the Reserve is

designated.
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However, if Ecology does not adopt our recommendations for changes to the baseline and
covered emissions provisions of the CAR, Ecology should state explicitly that the situations

described above would be addressed through a preferential allocation from the Reserve to NGDs.

V. ISSUES RELATED TO GHG REDUCTION REQUIREMENTS

A. Ecology Should Postpone the Start of the First Compliance Period for All
Covered Parties Until 2020.

For all Covered Parties other than EITEs, the first compliance period under the CAR
would commence in 2017**—which is just a few months after Ecology is expected to issue the
final version of the CAR. This approach would risk the integrity of the regulatory program.
Accordingly, we strongly recommend that Ecology align the first compliance period for all
Covered Parties with the compliance period for EITEs, i.e., 2020-2022. In any event, the first

compliance period should start no earlier than 2018.

There are compelling programmatic rationales for a later start to the compliance period.
First, providing a buffer between finalization of the Proposed Rule and the start of the program
would allow Ecology the time necessary to design and implement key elements of the regulatory
program. Before the compliance period starts, Ecology must take several steps. The agency
must calculate and assign baselines and emission reduction pathways for each Covered Party.
Finalizing these calculations, and resolving any related disputes and corrections, could require
several months. Also, Ecology must develop an electronic registry for ERUs and allowances.
The registry must include multiple accounts, and must be able to interface with carbon registries
and tracking systems in other states. In our view, it is unrealistic to expect that Ecology will
have completed the kind of design work and quality assurance and quality control necessary to
ensure that the electronic registry is secure, reliable, and capable of seamless interaction with
other registries by January 1, 2017. In addition, Covered Parties will also need to hire and train
new staff, adopt new protocols for reducing emissions, adopt changes to their rates, and identify
potential sources of ERUs during the same time period. If Ecology maintains its current “full-
speed-ahead” approach to adopting this Proposed Rule, the Department’s aggressive timeline
will create a much higher possibility for mistakes by both the Department and the industries it
seeks to regulate under the CAR.

2 proposed WAC 173-442-030(3).
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Holding to a 2017 start for the compliance period also creates a very significant risk that
there will not be a sufficient supply of ERUs for compliance purposes. The CAR contemplates
the availability of a substantial number of ERUs, especially for Covered Parties such as CNGC
that do not have the ability to make facility-based reductions. Yet, it is difficult to see how there
will be any meaningful number of ERUs issued in 2017, or even well into 2018. Under the
provisions of the proposed CAR, Ecology will not even issue its first ERUs until a qualifying
project has been developed in the state of Washington and has undergone a post hoc verification
of the reductions it has achieved.?' The 2017 start date does not take into account the time
necessary for the development of projects, for projects to obtain the required third-party

verification, and for Ecology to review and issue ERUs for projects.

The experience of California’s cap-and-trade program, which has relied on project-based
“offset” credits, is instructive. The California Air Resources Board (CARB) finalized
regulations for the cap-and-trade program—including regulations related to offset projects—in
October 2011. Yet, CARB did not issue its first “compliance” offset credits for a project under

the program until September 2013—nearly a full two years later.*

Indeed, concerns about the readiness of California’s market-based program led CARB to
make a decision to postpone the start of the first compliance period from January 2012 until
January 2013. In announcing the delay, CARB Chair Mary Nichols cited the “need for all
elements to be in place and fully functional.”® The author of the California legislation that gave

rise to the cap-and-trade regulations added: “This modest delay in implementation is prudent.

2! The Proposed Rule is unclear about whether Ecology will issue ERUs for reductions achieved by “early action”
projects developed before 2017, although there are some provisions that suggest that such an approach is not
permitted. See, e.g., proposed WAC 173-442-160(3)(b)(iii) (requiring that the “drive-alone trip rate” for a
transportation measure be calculated relative to a 2015/2016 baseline, implying that only results achieved in 2017 or
later would eligible for ERUs). In any event, it appears that the existing number of in-state activities that happen to
meet the proposed criteria for ERUs is very small.

22 See California Air Resources Board, ARB Offset Credit Issuance Table (July 13, 2016), available at
http://www.arb.ca.gov/cc/capandtrade/offsets/issuance/arb_offset credit_issuance_table.pdf (listing CAOD5002 as
the first “compliance” offset project to earn credits). CARB also has issued credits for certain “early action”
projects, defined to include projects commenced even before the finalization of the cap-and-trade regulations. See
Cal. Code Reg. tit. 17, § 95990. However, as discussed above, the Proposed Rule does not include such “early
action” provisions.

 Margot Roosevelt, California Delays is Trading Program Until 2013, Los Angeles Times (June 30, 2011) (quoting
CARB Chair Mary Nichols), available at http://articles.latimes.com/201 1/jun/30/local/la-me-cap-trade-20110630.
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The one-year period will allow us to road test market mechanisms to see how they work while

ensuring that the greenhouse gas pollution reductions required by the program remain intact.”**

Ecology has the same compelling reasons to delay the start of the compliance period
here. Furthermore, Ecology has not identified any legal mandate requiring the agency to start the
compliance period in 2017.*° Accordingly, Ecology has discretion to determine when the
compliance period should commence—and, indeed, already has exercised that discretion by

establishing different compliance periods for EITE Covered Parties.

The fact that the compliance period is a three-year period does not mitigate the risks of a
precipitous start. The intended compliance flexibility of a three-year period will be undermined
if it takes two or more years for the registry to be fully workable and for any meaningful supply
of ERUs to materialize. This is particularly the case for CNGC because, as explained in Section
V.D., below, CNGC’s forecasts suggest that the company could start in an immediate deficit

position relative to its baseline in 2017.

In a June 27 meeting, Ecology staff told CNGC that emergency rules could be adopted,
as prescribed by RCW 34.05.350, if there is a lack of qualified ERUs during any compliance
period. However, adopting a crucial component of the CAR now with the expectation that a
future “emergency” rulemaking would be needed to fix a foreseeable problem is highly
questionable and could result in litigation over the fix in future years. To adopt an emergency
rule, Ecology must find that the emergency rule is “necessary for the preservation of the public
health, safety, or general welfare, and that observing the time requirements of notice and
opportunity to comment upon adoption of a permanent rule would be contrary to the public
interest.”® If Ecology knows now that it will make that finding if there is a lack of qualified
ERUs, if should include that finding now in the CAR, rather than waiting to address this issue on

an emergency basis.

** Id. (quoting California Sen. Fran Pavley).

* In its May 16, 2016 Order in Foster v. Ecology, the Superior Court for King County directed Ecology to issue a
rule by the end of 2016 establishing greenhouse gas limits. However, the Order did not specify a date by which the
Rule must take effect, nor did it mandate when the first compliance period must start. Order on Petitioners’ Motion
for Relief Under CR 60(b), Foster v. Ecology, No. 14-2-25295-1 (Wash. Super. King Cty. Ct. May 16, 2016).

2 RCW 34.05.350(1)(a).
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For these reasons, CNGC recommends that Ecology start the compliance period for all

Covered Parties in 2020—and, in any event, no earlier than 2018.

B. Ecology Should Clarify a Process for Exempting NGDs If and When a
Comprehensive National GHG Reduction Program is Implemented.

Although the U.S. currently lacks a comprehensive national GHG reduction program, it is
possible that a national GHG reduction program (e.g., a multi-sector cap-and-trade program) will
be developed in the future. Under the Proposed Rule, electric generators covered under the
Clean Power Plan—which is a national, electricity-sector GHG reduction program—would be
exempt from the CAR. To avoid double-regulation of other sectors, CNGC recommends that
Ecology adopt similar provisions for exempting other sectors from the Rule if emissions from
those sectors become regulated under a comprehensive GHG reduction program. Ecology could
implement this recommendation by adopting the following language as an additional subsection

in proposed WAC 173-442-040:

Entities whose emissions are being regulated under a national GHG reduction

program are not Covered Parties and are exempt from complying with this Rule.

C. Ecology Should Exempt NGDs If Initiative 732 or a Similar Initiative is
Passed.

Initiative 732, as certified by the Secretary of State for the State of Washington, will be
put before the voters in November 2016. This initiative, if adopted, would establish a carbon tax
on natural gas. CNGC would be obligated to impose the tax imposed by Initiative 732 on the
sale and distribution of natural gas, thereby creating an affirmative fiduciary compliance
obligation on the company to share in the obligation of working to address CO, emissions in
Washington. In this way, adoption of Initiative 732 would send a direct price signal to
consumers of natural gas that will have a more direct and immediate influence on their
consumption and emissions of natural gas than ERUs or allowances. This sort of “fixed-price”
approach to reducing CO, emissions in Washington is more appropriate in the context of
regulation of natural gas distribution companies because it affirmatively imposes the costs of
CO, emissions on the actual users of the commodity, not the regulated distributor who has no

ability to directly influence or reduce the emissions of its customers.
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CNGC therefore requests that Ecology amend the CAR to account for a possible fixed
price approach such as the carbon tax program envisioned by Initiative 732. This could be
accomplished by including either an additional exemption category under proposed WAC 173-
442-040 or an additional method of compliance under WAC 173-443-200. In addition, in case
Initiative 732 is not enacted, Ecology should adopt a separate “alternative compliance payment”

safety valve, as described in detail in Section VI.A.iv., below.

D. Ecology’s Assumed Average Demand Growth Is Too Low

Ecology uses a 0.75 percent annual demand growth assumption for NGDs in the
Preliminary Cost-Benefit and Least-Burdensome Alternative (Cost-Benefit) Analysis.?’
However, CNGC'’s annual demand growth is projected to be higher—approximately 1.12
percent. It is possible that other NGDs in Washington are also experiencing similar demand
growth. Ecology should review publicly available Integrated Resource Plan documentation
containing NGD demand growth projections submitted to the WUTC in order to establish an
appropriate projection of NGD demand growth in the Cost-Benefit Analysis. We believe that a
higher NGD annual demand growth in the Cost-Benefit Analysis would result in higher
compliance costs for Washington, and these higher costs must be reflected accurately in

Ecology’s Cost-Benefit Analysis.

CNGC'’s demand growth also means that CNGC will face an emission reduction
obligation in 2017, the first year of the Rule. Although the CAR would set 2017 emission
reduction requirements to be equal to a baseline average of emissions from 2012 to 2016,* in
CNGC’s case, our 2017 emissions are expected to be higher than our historic average due to the
demand growth referenced above. Therefore, Ecology’s assumption that no compliance
obligations occur in 2017 is incorrect. Tables 1 and 2 in the Cost-Benefit Analysis should be

updated accordingly considering the demand growth expected by NGDs in Washington.

%" Dep’t of Ecology, Preliminary Cost-Benefit and Least-Burdensome Alternative Analysis; Chapter 173-442 WAC
Clean Air Rule and Chapter 173-441 WAC Reporting of Emissions of Greenhouse Gases at 16.
28

Id. at 18 - 19.
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E. Ecology Should Consider Weather Variation and Remain Flexible in
Determining NGD Baselines.

NGDs report natural gas supplied to customers to EPA as required in 40 C.F.R. Part 98
Subpart NN. These reported values reflect actual gas delivered to customers in a year and
generally reflect the weather variations year to year. NGDs are obligated to serve customers and
natural gas demand can vary significantly from year to year due to weather. As gas usage varies
significantly from one compliance year to the next due to weather, it may be challenging for an
NGD to plan and obtain sufficient compliance instruments due to the constraints in the CAR for
allowances and ERUs. For this reason, CNGC recommends that Ecology provide flexibility for
each NGD to determine the most appropriate baseline period or years for use in establishing
emission reduction pathways. In addition, the variability of NGDs’ gas delivery obligations as a
result of weather is another reason to provide more flexibility to use more external market or out-

of-state ERUs as discussed in Section VI.A.1i, below.

F. Ecology Should Revise the Proposed Rule to Avoid Unintended
Environmental and Economic Consequences.

CNGC urges Ecology to amend the CAR to clarify how the CAR will mitigate the
unintended environmental consequences which will result from economic impacts in the form of
counterproductive fuel-switching from natural gas to fuel sources that are less efficient and have
greater GHG impacts. For example, in many parts of Washington, local clean air agencies are
proactively working to reduce air pollution resulting from the use of older wood-heating devices.
These agencies rightly view natural gas as a more environmentally friendly, clean-burning
alternative and promote migration to natural gas accordingly. However, as the cost of natural
gas rises, customers may choose to heat their homes with less-efficient technologies they have on
hand, including older wood-burning fireplaces. This trend could exacerbate air quality issues,
could potentially put customers at odds with regional air regulations, and—because wood stove
emissions are not covered under the Rule—could increase the emission of GHGs into the

atmosphere.

CNGC seeks further information on how Ecology intends to mitigate the unintended
consequences of switching to less environmentally friendly fuel sources such as wood and wood

pellets. In addition, we seek information on how CNGC’s most vulnerable customers, those with
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an existing high energy burden that must face decisions between paying their energy bills and

affording food or medicine, will be protected from the rising cost of energy.

G. Ecology Must Coordinate with the WUTC to Ensure that NGDs’ Reduction
Obligations under the CAR Do Not Complicate NGDs’ Responsibility under
State Law to Serve Their Customers’ Needs.

As noted in Section II1.B., above, an NGD is obligated through Washington law to serve
natural gas to customers. This makes it virtually impossible to halt delivery of this energy source
as a method of complying with NGD reduction obligations under the CAR. To ensure that
NGDs are allowed sufficient flexibility and cost-effective compliance options in order to obtain
rate recovery in demonstrating compliance for customer’s emissions, CNGC recommends

Ecology further engage with WUTC as the Rule is finalized.

In particular, CNGC recommends Ecology engage in further dialogue on the issue of
ERU issuance for natural gas sector energy efficiency. To be sure, conservation projects
potentially could be an important source of ERUs for NGDs. However, NGD energy efficiency
programs are an area over which the WUTC has clear authority. Given the potential for
overlapping jurisdiction and confusion about standards and accounting, CNGC seeks a dialogue

with Ecology and the WUTC to ensure coordination on this issue of critical importance.

VI. ISSUES RELATED TO COMPLIANCE

A. Ecology Should Address the Unnecessary Geographic and Project-Based
Restrictions on ERU Issuance.

As we discuss in other sections, CNGC is concerned that it is possible that the robust
ERU market that Ecology assumes will be created under the Rule may not materialize at the pace
or volume that Ecology expects. In particular, as we discuss further below, the proposed
restrictions on ERU project types and geographic scope, combined with other problems with
Ecology’s proposed ERU provisions, could severely restrict the number of ERUs that can be
made available under the Rule. In addition, as we discuss in Section V.A., above, markets for
emission reduction projects under other GHG programs have taken significant time to develop

and mature. We would expect similar delays in the availability of ERUs under this proposal.
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The possibility that a robust ERU market may not develop creates substantial risk for
NGDs and other “upstream” entities that cannot directly reduce their emissions through changes
to their operations or the installation of less-polluting technologies. NGDs are required by law to
serve their customers’ requirements, and cannot refuse to serve a customer on the basis that
doing so would exceed the NGD’s emission target. Therefore, NGDs’ only compliance option
under the Rule will be to purchase and surrender ERUs. If a robust market for ERUs does not

materialize, NGDs and other upstream entities could be left without compliance options.

We therefore recommend that Ecology revise several of the proposed restrictions on ERU
issuance to reduce the possibility that a shortage of ERUs will compromise NGDs’ ability to
comply with the Rule. This section describes those recommendations. In addition, at a
minimum, Ecology should explain what safeguards are being put into place to ensure that
Covered Parties will not be penalized in the event that an ERU market is not fully developed or
matured by the start of the Rule’s first compliance period. In this section, we recommend two
such safeguards—an alternative compliance mechanism similar to that in other GHG reduction

programs, and a variance procedure for extreme cases.

1. Ecology Should Revise the Proposal’s Geographic and Project Type
Restrictions on ERU Issuance.

The proposal includes numerous restrictions on the types of emission-reducing activities
that can generate ERUs. These restrictions do not appear necessary for ensuring the
environmental integrity of the program. Furthermore, these unnecessary restrictions could
compromise the ability of Covered Parties to procure sufficient ERUs for compliance. We
recommend that Ecology not finalize these restrictions. If Ecology decides to finalize these
provisions despite these recommendations, the Department should explain the rationale for the
restrictions and explicitly evaluate the implications of these restrictions on the Department’s

estimates of entities’ expected costs of compliance.

The first unnecessary restriction relates to the geographic scope of ERU projects. Under
the Proposed Rule, all ERUs other than those derived from the conversion of out-of-state

emission allowances “must originate from GHG emission reductions occurring within
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Washington.”? This restriction is not necessary to the environmental integrity of the proposal,

because reductions of GHGs have the same effect regardless of where they occur. Moreover, if
finalized, this restriction could severely limit the number of ERUs that could be made available,
because there are likely only a small number of opportunities within Washington to reduce

emissions from the listed project types—particularly as compared to the rest of the country.

Other GHG reduction programs do not include such geographic restrictions. For
example, California’s cap-and-trade program does not include such geographic restrictions.
Indeed, many of the offsets approved for use in the California program are derived from projects

located outside California.*°

Ecology’s proposal to restrict the issuance of ERUs based on geography is particularly
puzzling in light of Ecology’s proposal that entities could use emission allowances issued by out-
of-state GHG programs for compliance. The retirement of an out-of-state allowance has exactly
the same effect on the environment as the avoidance or reduction of a ton of CO, by an out-of-
state ERU project. In both cases, emissions from outside Washington are reduced by the same
amount. Consequently, Ecology’s proposal to restrict ERU project-based crediting to in-state
projects while giving credit for other types of emission reductions outside the state is arbitrary
and should not be finalized. Rather, Ecology should allow projects located anywhere to generate
ERUs as long as the Rule’s other requirements for project type, reporting, and verification are

met.

The proposal also unnecessarily restricts the types of projects that can generate ERUs by
omitting several important categories of emission-reducing projects. For example, the proposal
would not allow forestry projects (including urban forestry projects), coal mine methane
reduction projects, rice cultivation projects, and ozone-depleting-substance destruction projects
to generate ERUs. Each of these project types is explicitly recognized as a potential source of

offsets by California’s cap-and-trade program.”’ Ecology should revise the proposal to allow

¥ Proposed WAC 173-442-100(2).

39 See American Carbon Registry, List of Projects, https://acr2.apx.com/myModule/rpt/myrpt.asp?r=112 (accessed
July 16, 2016); Climate Action Reserve, List of Projects,
https://thereserve2.apx.com/myModule/rpt/myrpt.asp?r=111 (accessed July 16, 2016).

31 See California Air Resources Board, Compliance Offset Program,
http://www.arb.ca.gov/cc/capandtrade/offsets/offsets.htm (last visited July 16, 2016).
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these project types to generate ERUs, or explain why it has arbitrarily excluded these project

types from eligibility.

1. Ecology Should Remove Restrictions on the Use of Out-of-State
Allowances and RECs.

CNGC recommends Ecology adjust CAR requirements to reduce restrictions, including
removing caps on use of external allowances and allowing out-of-state RECs to be used in
compliance. These external instruments are verified through rigorous procedures and CNGC
does not believe it is not necessary to place a geographic limit on a GHG reduction. Ecology
should allow more of these out-of-state instruments for compliance, since this will reduce costs
for NGDs and their customers and improve the availability of compliance instruments overall.
This is especially important for CNGC, since NGDs are obligated to serve natural gas to
customers and no pollution control technology can be added at customer’s location to capture the
CO; emissions from natural gas combustion. Purchasing ERUs, allowances, or RECs is

projected to be the only option for NGDs to comply with CAR.

In addition, under proposed WAC 173-442-170(2)(a), Ecology proposes to gradually
reduce the number of out-of-state allowances that could be used for compliance to a low of five
percent in 2035 and beyond. The ability to use out-of-state allowances is a crucial component of
the CAR—vparticularly in light of the stringent limits Ecology proposes for ERU issuance. This
phase-out of allowance use in later years would also come at precisely the same time that
emission reductions become more and more costly as the “low-hanging fruit” in emission
reductions is typically “picked” during the earlier phases of compliance. Rather than limiting a
crucial compliance and cost-containment option in the later years of the program, Ecology
should revise the proposed CAR to allow entities to continue to use allowances for up to 100

percent of their emission reduction obligation throughout the life of the program.

11. Ecology Should Expand the Scope of Emission Reductions that Can Count
Toward Compliance with the CAR.

CNGC also recommends that Ecology modity WAC 173-442-150(1)(e)(i), which does
not allow for emission reductions required under other statutes or rules to be used in complying
with CAR, except for reductions required under the Clean Power Plan, Washington’s GHG

emissions standard for power plants, Washington’s CO, mitigation standards for power plants,
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and commute trip reduction programs. It appears that Ecology would not consider other federal
or state requirements in reducing GHGs for compliance with CAR and would then require
additional emissions reductions beyond what is currently contemplated. EPA recently finalized
regulations to reduce methane emitted from municipal solid waste landfills as well as from the
upstream oil and gas industry. Also, EPA is expected to finalize rules in the near future that
would reduce emissions from airlines and petroleum refineries. All of these reductions should be
considered by Ecology in its goals in order to ensure the hurdle is set at the right height for

others.

iv. Ecology Should Authorize Alternative Compliance Payments and a
Variance Procedure to Address the Possibility that Parties with Mandates
to Serve the Public May Be Unable to Comply.

CNGC is concerned that the restrictions on the kinds of projects that can generate ERUSs,
combined with the phasing out of the use of allowances over time, could result in situation in
which NGDs and other entities with a mandate to serve the public would be unable to comply
with the Rule without forced curtailment of their customers’ use of natural gas. As currently
proposed, the only option for relief in cases in which sufficient ERUs are not available for
compliance would be an emergency rulemaking followed by a regular rulemaking to amend or
suspend an NGD’s compliance obligation. In Section V.A., above, we explain the inadequacy of

the emergency rulemaking provision as a safeguard.

We therefore recommend Ecology adopt two safety valve mechanisms to ensure that
NGDs and other public utilities are not required to choose between serving their customers and
complying with the Rule. The safety valves we recommend are an alternative compliance
payment option and a variance proceeding for events that are beyond an entity’s control.
Without these safety valves, NGDs and other entities could be forced to make a choice between

violating the Rule or curtailing their customers.

Existing GHG and related programs in Washington, California, and the Northeast all
include safety valve mechanisms that ensure that GHG targets established under those programs
do not compromise the supply of essential goods and services. For example, Washington’s own
Emissions Performance Standard for the electric sector allows electric utilities to pay third

parties to provide mitigation at a set price if they cannot meet the requirements of the Standard in
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other ways.”> Washington’s Renewable Portfolio Standard program also includes an off-ramp
provision that allows a utility that cannot procure sufficient quantities of renewable energy to be
deemed in compliance if it expends a certain percentage of its retail revenue requirement on
renewable energy projects or credits.” In addition, both the Regional Greenhouse Gas Initiative
and the California cap-and-trade program include “cost containment” reserves of additional
allowances that regulated entities can access if they are unable to cost-effectively meet the
emission limits under those programs.** These safety valve provisions are critical to ensuring
that each of these long-term climate action programs does not create short-term crises for

customers of entities that are regulated under these programs.

In light of Ecology’s chosen program design, we recommend that one safety valve take
the form of an alternative compliance payment. Under this mechanism, entities would pay a
fixed compliance payment per ton of CO, emitted above the Covered Party’s target. Covered
Parties should be allowed to exceed their emission target for any compliance period in exchange
for an alternative compliance payment to a third party approved by Ecology to implement
emission-reducing or sequestration projects in the U.S. By authorizing alternative compliance
payments to organizations that implement emission-reducing projects, this mechanism would
provide needed flexibility for Covered Parties, assurance to customers that the Rule will not lead
to critical shortages of natural gas and other necessities, and funding for emission reduction
projects in other sectors. To ensure that alternative compliance payments would be as effective
as possible, Ecology could pre-approve recipient entities based on criteria such as independence,
efficacy, and experience in developing emission-reducing projects, and could require these

entities to periodically report to Ecology how they use their revenue.

In addition to an alternative compliance payment option, Ecology should establish a
clear, streamlined variance process through which entities could request relief from their
compliance obligations if they expect to exceed their emissions target by more than 25 percent.

Covered Parties that can demonstrate that they are unable to comply with their target due to

32 See RCW 80.70.020(3)(a).

 See WAC 194-37-200 and RCW 19.285.050.

3 Regional Greenhouse Gas Initiative, The RGGI CO, Cap, http://www.rggi.org/design/overview/cap (accessed
July 17, 2016); California Air Resources Board, Auction and Reserve Sale Information,
http://www.arb.ca.gov/cc/capandtrade/auction/auction.htm (accessed July 17, 2016).
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factors beyond their control should be relieved of their obligations until these factors are no

longer present.

B. Specific ERU Generation Project Issues.

1. Ecology Should Work with the WUTC and NGDs to Clarify the Process
for ERU Issuance for Natural Gas Efficiency.

Proposed WAC 173-442-160 would allow NGDs to generate ERUs for natural gas
energy efficiency projects. CNGC supports this provision, but urges Ecology to work directly
with NGDs and the WUTC to clarify the types of projects that would be eligible, and the process
for assigning ERUs for such projects. At a minimum, Ecology should clarify that NGDs that pay
for energy efficiency projects or programs would receive the ERUs associated with those
projects. Further, Ecology should work with the WUTC and NGDs to clarify how the
overlapping jurisdiction of the WUTC and Ecology over natural gas sector energy efficiency
relates to the issuance of ERUs under the CAR and to utilities’ obligations under the WUTC’s

statutes and regulations.

il. Ecology Should Allow Diesel- and Gasoline-to-CNG Fuel Switching for
the Transportation Sector.

Ecology must clarify how it intends to account for increases in natural gas combustion
associated with a vehicle fleet fuel switch from diesel to compressed natural gas (CNG).
Although the fuel switch would result in a lower amount of emissions and generation of ERUs,
NGDs that elect to pursue these reductions may have their ERU generation benefits offset by a
subsequent increase in emissions associated with the increase in sales of natural gas to the fleet
for the fuel switch. In addition, the protocol that Ecology cites, Improved Efficiency of Vehicle
Fleets from the American Carbon Registry, does not include methodology that addresses a
vehicle fleet fuel switch from liquid to gaseous fuels, even though that switch would result in an
overall reduction in GHG emissions. CNGC recommends that Ecology identify the protocol or
procedures necessary to successfully generate ERUs from a fuel switch from more carbon-
intensive fuel to natural gas. For example, procedures for determining CO; reductions from fuel
switching in transportation applications have been developed under the Low Carbon Fuel

Standard regulation in California, and other states may have similar procedures.
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1il. Unit of Measurement for Natural Gas Conservation

Under proposed WAC 173- 442-160(5)(a)(iv), natural gas conservation and efficiency
must be expressed in units of megawatt-hours (MWh) using procedures established by the
WUTC. However, to CNGC’s knowledge, the WUTC does not have established policies for
converting a therm of energy savings into MWh. Since the NGDs will be focused on the
conservation of natural gas, and addressing the efficiencies of natural gas used directly for space
and water heat, CNGC recommends the CAR be amended to use of therms for the purpose of
calculating ERUs achieved through conservation as opposed to the use of MWh.

CNGC spoke with WUTC staff in June. Staff stated that they do not have a procedure for
converting from therms to MWh. WUTC also stated that the inclusion of this requirement may
have resulted in a misunderstanding between Ecology and WUTC when the agencies had
discussions about the revised rulemaking. CNGC recommends that Ecology remove these
requirements from the CAR. The conversion to MWh would not be necessary if an ERU would
be generated for compliance with NGD operations, as saved therms can readily be converted
directly to avoided GHG emissions. Requiring a conversion to MWh implies that this type of
ERU could only be used for avoided natural gas combustion in the electric sector; CNGC does
not believe that Ecology was intending for that restriction in the Rule. Natural conservation and
efficiency should be expressed in terms of therms and then converted to CO, emissions using an
EPA emission factor under 40 C.F.R. Part 98 Subpart NN. One ton of CO, saved would equal
one ERU.

1v. Ecology Should Clarify the Treatment of Federal Facilities Utility Energy
Services Contracts.

CNGC seeks further clarification on the inclusion of federal facilities within our service
area. We note that U.S. Joint Base Lewis-McCord is listed as a Potentially Eligible Party.
CNGC is neutral as to the inclusion of federal facilities in this Rule. However many investor-
owned utilities, including CNGC, engage with these facilities through Utility Energy Services
Contracts (UESCs), which are authorized by the U.S. Department of Energy.>> A UESC is a
limited source contract between a federal agency and its serving utility for the provision of

energy and water conservation and other associated energy improvements. Significant

342 US.C. § 8256 (2012).
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environmental improvements and energy reductions can be made through the use of a UESC
partnership in which the utility offers these services directly to the federal facility. Since UESC
agreements operate outside the regulated conservation programs typically operated by a utility,
and in acknowledgement of the rigorous pre-screening, planning, and oversight associated with
these efforts, CNGC recommends that the CAR be amended to clarify that these projects can
generate ERUs attributable to the utility.

C. NGD Emissions Reporting Verification, Monitoring and Recordkeeping Is
Unnecessarily Onerous.

Ecology has amended Chapter 173-441 WAC to include new section 173-441-085 which
would require NGDs that exceed the compliance threshold under WAC 173-442-030, to have
their annual GHG reports verified by a third party. For consideration, GHG emissions that
NGDs report to Ecology are equivalent to the GHG emissions reported under 40 C.F.R. Part 98
Subpart NN to the EPA. CNGC notes that there appears to be a difference in EPA’s large
customer threshold versus Ecology’s large customer threshold. However, it is not expected that
the data reported by NGDs would be different. Considering that there is virtually no difference
in the data reported to EPA and Ecology, and that EPA does not require third-party verification
of Subpart NN data, Ecology should not require third-party verification of this data.

EPA understands that the quantification and billing of NGD gas sales are monitored
under the oversight of state regulatory commissions. Gas meter accuracy checks and calibrations
are required to be performed at periodic intervals per Chapter 480-90 WAC which is
administered under the authority of the WUTC. CNGC believes that requiring third-party
verification and on-site visits by verifiers to review the same calculations and flow monitoring
that is already implemented under the oversight of the WUTC would be unduly burdensome and
costly, and would not provide any additional benefit to customers. To address this concern,
CNGC recommends that Ecology provide an exemption for NGDs under WAC 173-441-085(2)

as shown below:

(a) Covered GHG emissions under chapter 173-442, that are a result of combustion

of natural gas delivered to an end user from an NGD. are exempt from third-party

verification requirements.
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Considering that CNGC manages thousands of meters within the distribution system to
quantify gas sales that would also be used to determine emissions from customers, there is an
excessive burden for NGDs in complying with the current requirements in WAC 173-441-050(8)
Calibration and accuracy requirements. CNGC notices that the last sentence of the general
section of this requirement appears to apply a special consideration for suppliers, as it states,
“Suppliers subject to the requirements of this chapter must meet the calibration accuracy
requirements in chapters 308-72, 308-77, and 308-78 WAC.”** However, the rules cited here
appear to be transportation fuel-related, and Ecology should amend this requirement to include
some additional citations for natural gas suppliers. We recommend Ecology work with NGDs to
determine what the appropriate rule references would be to address NGD calibration
requirements already required by WUTC. CNGC believes that the following rule references may
be the applicable requirements to cite, but again recommends that Ecology work with NGDs to

finalize this in the Rule text: WAC 480-90-308, -338, -343, and/or -348.

CNGC also expects that there are exceptionally burdensome recordkeeping requirements
under WAC 172-441-050(6) that are already addressed under WUTC requirements as
appropriate. These issues emphasize the importance of Ecology working thoroughly with
WUTC to address requirements in this rule where NGDs should be exempt due to that agency’s

existing oversight.

D. Ecology Should Conduct a Robust Evaluation of ERU Project Potential and
ERU Availability.

Other cost effective ERU generation opportunities may be available for Covered Parties
to use for compliance, but the availability of these compliance instruments is unknown. CNGC
requests that Ecology elaborate on the potential ERU availability from natural gas conservation,
CNG fuel switching, biomass combustion, dairy methane digester, and combined heat and power
projects in Washington as well as in other states in order to obtain a better understanding of ERU

generation potential and availability of ERUs from these types of projects.

3 WAC 173-441-050(8).
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E. Covered Parties Should Not Be Penalized for Incorrectly Issued ERUSs.

It is possible that in certain cases, emission-reducing projects would generate fewer
actual emission reductions than they receive credit for—either due to actual fraud on the part of
the project operator or due to simple measuring errors, clerical errors, or miscalculations on the
part of a third-party verifier. Ecology should clarify how discrepancies in ERU issuance will be
addressed during the program. CNGC recommends that Ecology include provisions in the Rule
to hold Covered Parties harmless for subsequently discovered inaccuracies in ERU issuance.
Covered Parties that purchase ERUs from verified and approved projects should be entitled to
the presumption that these credits are valid, and should not be penalized for the fraud or error of
others. Rather than penalizing the Covered Party using the incorrectly issued ERU, Ecology’s
enforcement power should be directed at the project sponsors and verifiers that allowed the
incorrectly issued ERU to be issued in the first place. In addition to facing penalties, these
project sponsors could be required to procure additional emission reductions to make up for the

emissions shortfall that results from the use of incorrectly issued ERUs.

VII. CONCLUSION

Thank you for your consideration of our comments. As CNGC set out at the beginning
of our comments, none of the statutory provisions Ecology has identified would authorize
Ecology to regulate non-sources, such as natural gas distributors, for the emissions of their
downstream customers, and the Washington CAA can only be read to authorize Ecology to
regulate emissions at the facilities where they are emitted. However, if Ecology chooses to go
forward with a final rule that includes natural gas distributors, we respectfully request that
Ecology consider our comments and make adjustments to the rule requirements as we suggest.
This will be essential in order to minimize the increase in cost to our customers and our

operations.
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I. Introduction

A. Executive Summary

The Washington Department of Ecology’s (Ecology) cost-benefit analysis, as
presented in the June 2016 Preliminary Cost-Benefit and Least-Burdensome
Alternative Analyses (CBA), does not constitute a robust or accurate assessment of
the costs faced by Washington businesses to comply with the proposed Clean Air
Rule (CAR) or the benefits. Ecology’s compliance cost estimate has failed to
accurately project the costs of compliance through gross errors in its CBA. Ecology
systematically ignored best practices and federal guidelines in accounting for the
benefits of CAR which result in estimates in the CBA that are overstated and not
reflective of the benefits to Washington residents, households and businesses.

Ecology assumed a significant portion of the compliance obligations for the rule
would be met through emission reduction units (ERUs) as opposed to covered
parties reducing their greenhouse gas (GHG) emissions. Ecology provided no
analysis that ERUs will be available in a sufficient quantity to meet the compliance
obligation. Furthermore, the CBA implies limitless supply through its unchanging
prices over a twenty-year period despite demand that increases every year. Ecology
also used inappropriately low proxy prices for ERUs. Prices from the national,
voluntary Renewable Energy Credit (REC) market are an artificially low proxy for
compliance ERUs from RECs that must be from renewable energy physically located
in Washington. Prices from national, voluntary carbon offset markets are an
artificially low proxy for compliance ERUs from projects that must be located in
Washington, and includes a small subset of projects that are allowed in the
voluntary market (notably, forestry/sequestration is excluded from the Clean Air
Rule). Ecology also used an unchanging allowance price as a proxy for ERUs sourced
from multi-sector GHG programs, despite a regulatory floor price escalating the
price for California/Quebec allowances by 5% annually in real terms. Ecology also
used an inappropriate source for estimating the costs of businesses that have the
opportunity to reduce their greenhouse gas emissions through on-site (facility)
investments.

Ecology inflated the estimated benefits of the Clean Air Rule by only accounting for
the global benefits and not attempting to estimate and report the domestic or local
benefits to Washington State. Ecology estimated that the global benefits of avoided
GHG emissions due to the Clean Air Rule amounted to $14.5 billion in 2036. Had the
agency chosen to report the benefits from the domestic or local perspective the
benefits would have been significantly lower. Ecology’s method to calculate the
present value of benefits was incorrect. As a result the reported present value
benefits in the CAR cost benefit analysis are inaccurate and unreliable.

Finally, the selection of the discount rate is critical to estimating the benefits of the
rule. Ecology ignored standard practice in cost benefit analysis to report benefits
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using a range of discount rates to quantify benefits. Instead Ecology selected a single
low 2.5% discount rate to ensure the highest sum of benefits.

Ecology’s cost-benefit analysis is not a realistic assessment of the costs faced by
Washington businesses to comply with the proposed Clean Air Rule. The methods
used by Ecology to estimate the per-MTCO? costs of compliance are inadequately
supported, unrealistic and oversimplified. Ecology’s presentation of potential
benefits from the proposed Clean Air Rule, are substantially inflated and unreliable
and if corrected could show that probable costs of the rule exceed the probable
benefits.

B. Background

Ecology released a proposed Clean Air Rule (Chapter 173-442) on June 1, 2016. The
rule, described informally as “cap and reduce,” establishes GHG emissions reduction
standards for certain entities in Washington. Generally, the entities that will have
near-term compliance obligations under the rule are those that emit 100,000 metric
tons of carbon dioxide equivalents (MT COz) each year. This threshold drops by
5,000 MTCo2 every three years until the threshold is 70,000 MTCo2 in 2035.

A baseline is established for each emitter, and the emitter’s cap is equal to the
baseline the first year of the compliance obligation. For subsequent years, the cap
ratchets down by an additional 1.7% of the baseline. Each emitter is required to
either reduce its emission to the level of the cap or to effectively “offset” its
emissions through a variety of prescribed methods that can generate emission
reduction units (ERUs). The program covers much of the industrial sector, the
power sector, and the waste sector, as well as natural gas and transportation fuels.

To comply with the emissions reduction standards in the CAR, entities may:
e Submit GHG reporting data that shows the compliance obligation was met,
e Submit ERUs that equal the compliance obligation, or
e Some combination of these two that meets the amount of the compliance
obligation.1

Note that one ERU is intended to represent one MTCOz. The types of projects,
programs, and activities that can generate ERUs are prescribed in the rule. Ecology
presented no analysis in its CBA of the availability of ERUs. In the CBA, Ecology
approaches its analysis of the costs by assuming compliance entirely through on-site
reductions, entirely through Washington projects/programs (which would generate
ERUs), or entirely through allowances (which may generate ERUs to a limit per
entity as prescribed in the rule). For each of these compliance approaches, Ecology
created a low and high cost scenario, but did not attempt to model a realistic mix of
approaches based on cost-effectiveness or availability. Ecology acknowledges that
entities are likely to pursue a cost minimizing “mix” of compliance approaches, but it

1 Clean Air Rule 173-442-200.
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does not acknowledge the limits on allowances, or the potential limited availability
of ERUs. It acknowledges that on-site reductions “might be limited or not exist” for
some covered entities only in text; the modeling and calculations do not reflect this
reality.2

Seeking to understand the costs of compliance and to determine the validity of the
CBA that was released with the rule, the Association of Washington Business (AWB)
engaged Energy Strategies to critique Ecology’s compliance cost and benefit
estimates, and to prepare this report.

IL. Critique of Ecology’s Cost of Compliance Estimates

A. Ecology’s costs of compliance estimates are inaccurate and
unreliable.

Ecology’s estimate of the cost of compliance significantly underestimates the cost
covered firm and sources will face in meeting the Clean Air Rule’s emissions
standards. The estimated cost of $1.3-$2.8 billion is unreliable and has been derived
without a credible assessment of the availability of emissions reduction
opportunities in Washington or the costs of implementing those measures. Ecology’s
assessment of costs consistently adopted assumptions that underestimate the likely
costs of on-site and off-site emissions reduction projects; did not attempt to quantify
the amount of CO2 emissions reductions that could be achieved in Washington by
known technological processes, practices and offset projects; selectively picked low
prices from referenced sources for its cost analysis; and did not account for the
impact Ecology’s geographic restrictions on emissions reduction instruments would
have on supply and costs of compliance measures.

In an effort to create a more realistic alternative cost of compliance analysis Energy
Strategies reviewed mandatory compliance markets for allowances and CO: offsets
and evaluated the supply and costs of offsets; evaluated costs of COz reductions from
trip-reduction programs, livestock anaerobic digester projects; natural gas energy
efficiency potential in the residential, commercial, and industrial sectors; and
accounted for known and expected price increases of California carbon credits
(allowances) and other price forecasts of carbon prices. Taking into account
findings from this research Energy Strategies develop a price curve for CO2
emissions reductions over the 20 year compliance period. Following this approach
Energy Strategies estimates the cost of compliance with the proposed rule to be $5.7
billion, or more than two to four times the compliance costs estimated by Ecology.

B. Ecology failed to assess the potential available supply of ERUs.

Ecology did not assess the potential for carbon dioxide emissions reductions for the
covered entities individually, as groups, or as a whole. It assigned a price for on-site

2 Washington Department of Ecology, Preliminary Cost-Benefit and Least-Burdensome Alternative
Analyses, June 2016, at 13 (hereafter, “CBA”).
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reductions at facilities (discussed later) but did not discuss, analyze, or estimate the
potential cost for non-facility covered entities that might need to sell less of their
product to meet the compliance obligation. Ecology’s CBA instead shows that the
proposed rule is assumed to work primarily through the mechanism of ERUs—
which are essentially carbon offsets. Ecology has provided no analysis or evidence
that there will be an adequate supply of ERUs, despite the CBA showing that the
most of the compliance obligation will need to be met through this mechanism.

Petroleum producers/importers and natural gas LDCs have 70% of the compliance
obligation 2017-2036 using Ecology’s calculations and growth assumptions. If
Ecology’s growth assumptions are removed, these two categories have 76% of the
compliance obligation under the proposed rule. As discussed above, these covered
entities cannot use on-site reductions to reduce emissions, which other covered
facilities might be able to use. This means that most (estimated at roughly 70% to
76%) of the compliance obligation from this rule must be achieved through the
purchase of ERUs.

ERUs may be sourced from exceeding the compliance obligation, voluntary
participants, in-state projects and programs, and (with limits) allowances from
multi-sector GHG programs. ERUs from entities exceeding the compliance obligation
and ERUs from voluntary participants were not included in the CBA. This is
probably the best assumption, as these categories are likely to be very small sources
for ERUs. Ecology’s CBA focused on in-state projects/programs and allowances. The
table below uses Ecology’s estimates of the compliance obligation3 in two sample
years to illustrate the vast quantity of ERUs that will be required.

Table 1
Ecology’s Estimate of the Compliance Obligation
for Two Sample Years

2025 2036

Facilities 2,062,626 4,999,913

Compliance Obligation LDCs 1,451,844 3,253,273

in metric tons of Co2 | Petroleum 3,536,470 8,384,407

Total 7,050,941 16,637,593

Amount that (per rult.e) can be sourced from 3,525,470 831,879

allowances from multi-sector GHG programs

Amount that must be sourced in Washington 3,525,471 15,805,714

(e.g., total minus allowances)

Ecology provided no analysis to show that this amount of ERUs—nearly 16 million
in 2036—might be available. Even with the herculean assumption that all covered
stationary facilities can meet their obligation without purchasing ERUs, this still
means there will be a demand for 10.8 million ERUs. The balance of supply and

3 Ecology’s spreadsheet “CALCULATIONS cost of emissions reduction.xlsx”
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demand is a fundamental influence in setting prices. With this rule, there will be
substantial demand for a product that essentially does not exist in Washington.
And yet, there was no analysis to estimate the supply. The implication in the CBA is
that there will more than enough supply to keep prices quite low. Estimating prices
without first assessing supply options within the state is an analytical error in
Ecology’s approach that results in inaccurate and unreliable price proxies for ERUs.

C. Ecology’s implied assumption that there will be an adequate supply
of ERUs cannot be supported by the experience from existing GHG
regulatory markets.

The proposed rule’s limitations on the sources that qualify for ERUs are particularly
restrictive, and Ecology’s implied assumption that over 10 million of ERUs will be
available annually for compliance is not supported by evidence from other GHG
regulatory markets.

The Climate Trust lists a number of Washington projects that are active or
completed and have generated carbon offsets. The total carbon offsets to date from
these projects (excluding forestry projects, because forestry is excluded from CAR)
is 335,753.4

British Columbia has a “carbon neutral government” policy, and requires carbon
offsets for the CO; its government produces annually. British Columbia purchased
0.7 million carbon offsets in 2014 to offset 2013 emissions,> and purchased

0.8 million in 2013.6 These low numbers would be further reduced, if
forestry/sequestration projects were not includes. In 2014, 64% of the carbon
offsets were forestry/sequestration, and in 2013, 50% were. So the amount of
offsets British Columbia purchases annually that would be equivalent to
Washington-sourced ERUs is a few hundred thousand.

California, which allows carbon offsets to be sourced from anywhere in the
continental US (unlike the CAR rule, which requires projects to be in-state), has only
generated a cumulative total of 1.6 million early action and 0.7 million compliance
offsets from livestock (dairy) anaerobic digester projects since 2012. 7 More
interesting is the fact that of the 62 livestock projects generating and selling carbon
off sets in to the California’s GHG compliance market only two projects are located in
California.® California’s dairy industry is six times the size of Washington’s dairy

4 https://www.climatetrust.org/work/portfolio/

5 http://www?2.gov.bc.ca/gov/content/environment/climate-change/reports-data/carbon-neutral-
action-reports/2014#offsets

6 http://www?2.gov.bc.ca/gov/content/environment/climate-change/reports-data/carbon-neutral-
action-reports/2012#offsets

7 There are other projects that qualify for California allowances, but since Washington would not
allow those project types, only the livestock carbon offsets are shown for comparison to Washington
ERUs.

8 http://www.arb.ca.gov/cc/capandtrade/offsets/issuance/arb offset credit issuance table.pdf
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industry and the average number of cows per farm is more than twice the size of
Washington'’s farms.? The critical size threshold for economically viable dairy
anaerobic digester projects is considered to be 3,500 cows and the number of
California dairies of this size is almost ten times that of Washington’s 14 dairies.
The fact that only two California dairies are participating in the California offset
market is strong evidence that the supply of ERUs from this type of project will be
small or non-existent in Washington.

In summary, Ecology’s CBA implies that as many as 10.8 million carbon offsets
(ERUs) will be available from in-state projects and programs in 2036, when
evidence from other GHG programs shows that a few hundred thousand carbon
offsets would be a more reasonable estimate.

D. Ecology failed to evaluate whether an adequate supply of supply of
ERUs will be available in Washington to enable covered sources to
comply with the CAR.

Renewable energy in excess of the Energy Independence Act and sited in
Washington is a potential source for ERUs.10 The rule requires RECs to be converted
to ERUs at the rate of 2.25 RECs to 1 ERU.!! The amount of wind energy generated in
Washington in 2014 was 7,266,000 MWh, and in 2013, it was 7,004,000.12 Using the
2.25 conversion, this amount of wind energy would only equal 3.1 million to 3.2
million ERUs annually. Of course, these RECs are likely already used to comply with
Washington's Energy Independence Act, so they would be ineligible for CAR ERUs.
The intention is to illustrate that the entire installed base of wind in Washington
would only generate enough ERUs to meet 30% at best of the demand for ERUs in
the later years of this rule (3.2 million out of 10.8 million for the non-facility
compliance obligation). Ecology did not provide any analysis as to the amount of
additional renewable energy that could be built in Washington, given transmission
constraints, economic viability (as it would compete primarily with hydroelectric
generation), or other considerations.

Transportation is another category that has specific programs that can be sources of
ERUs.13 One ERU source would be to exceed the workplace goals of the
Washington’s commute trip reduction (CTR) program. The CTR’s website indicates
that since the program began in 2007, “CTR participants have prevented about
69,000 metric tons of GHG from entering the atmosphere each year.”14 If these
reductions counted as ERUs, that would be 69,000 ERUs generated, compared to the

9 US Department of Agriculture, see http://www.ers.usda.gov/data-products/dairy-
data.aspx#48505, and the Progressive Dairyman

http: //www.progressivepublish.com/downloads/2016 /general /2015 pd stats highres.pdf
10 Clean Air Rule 173-442-160 (5).

11 Clean Air Rule 173-442-160 (5) (c) (iii)

12 http: //www.eia.gov/electricity /annual /html/epa 03 18.html

13 Clean Air Rule 173-442-160 (3)

14 http: //www.wsdot.wa.gov/Transit/CTR/overview.htm
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10.8 million or more that will be required in 2036. However, because these
reductions would not be considered additional, they don’t count as ERUs—the
proposed rule indicates the emissions reductions must be exceed the CTR workplace
goals to qualify as ERUs.1>

Both the 2013 and 2015 CTR reports to the legislature prominently state that 84%
of individuals’ trips are not included in the CTR, because they are not work-
commute trips. In fact, these reports highlight that the CTR program only covers 4%
of trips (because the trips are not work-commute trips, or because the employer is
not included).16 As a category, Transportation is the largest category source of GHG
emissions for Washington. However, the number of ERUs that could be derived from
this transportation program is very small because the CTR program only covers 4%
of trips, and because the rule only allows an ERU to be created if workplace goals
are exceeded. Given this restriction and limitation the estimated maximum amount
of trip-reduction ERUs available from the CTR program in its current format
(assuming a quarter of all work-commute-related VMT are addressed by the CTR,
consistent with the methodology above) is only 1.6 million MtCO2 annually and this
is only possible if all eligible employers and employees participate.1”

Ecology provided no analysis of the quantity of carbon offsets potentially available
from in-state projects and programs. Looking at just these two large categories of
renewable energy and transportation, however, quickly points to the fact that there
will be a very inadequate Washington-sourced ERU supply from these measures in
the later years.

E. Ecology did not use a relevant source to estimate the costs of on-site
CO2 emissions reductions for Washington covered facilities.

Ecology’s cost estimates for onsite emissions reductions are not based on company-
specific engineering estimates, which potentially could have been gleaned by
conducting surveys of affected entities. Ecology used a high price of $57 per metric
ton of Co2 and a low price of $23 per metric ton to estimate the costs of investing in
reducing on-site emissions for facilities. These price estimates do not represent the
actual costs faced by Washington businesses.

Ecology relies solely upon the Intergovernmental Panel on Climate Change (IPCC)
report from 200718 to provide estimates of the costs of on-site emissions reductions.

15 Clean Air Rule 173-442-160 (3) (b)
16 CTR Report to the Washington State Legislature 2011, Washington State Commute Trip Reduction

Board, http://www.wsdot.wa.gov/NR/rdonlyres/67C887DB-1FEA-4216-8159-

9F9661B18673/0/CTRBoard Report 2011Web.pdf and 2015 Report to the Legislature, Washington
State Commute Trip Reduction Board, http://www.wsdot.wa.gov/NR/rdonlyres/5A3878AF-C379-

4BE5-9EB0-3310DBDB84DB/0/CTR LegislatureFolio2015 WEB.pdf
17 Energy Strategies Technical Working Paper: WDOE Cost-Benefit Analysis & ERU Pricing Transit
Options, Table 4 p. 3.

18 http: //www.ipcc.ch /pdf/assessment-report/ar4 /wg3/ar4-wg3-chapter7.pdf
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This report is an inappropriate source of cost information because abatement costs
and assumptions calculated by the IPCC are dated, global, and do not constitute a
reliable estimate of the costs faced by Washington businesses to comply with the
Clean Air Rule. Numbers from this report are based on studies older than 2007, and
are high-level estimates of the global potential for industrial reductions. The state of
industry and energy efficiency prior to 2007 in a global report clearly does not
represent the sophisticated and modern manufacturing technology current being
used in Washington State in 2016. By using these assumptions, Ecology has
underestimated the costs associated with on-site energy efficiency projects in
Washington.

Even within the report, Ecology appears to have been selective in the data it chose
to use as proxy costs. For example, Ecology picked the low and high price of $20 and
$50 (and then escalated them to $23 and $57 for inflation) when the report clearly
shows price estimates ranging from below $20 to below $100.1°

The reports’ authors have caveated the data presented extensively. Regarding the
price per ton estimates presented in Table 7.8, the report says, “Table 7.8 should be
interpreted with care. It is based on a limited number of studies—sometimes only
one study per industry—and implicitly assumes that current trends will continue
until 2030.” Despite these caveats, the age of this report, and the global scope, this
report was the only report Ecology used to estimate the cost at which facilities in
Washington could reduce their on-site emissions.

For industrial plants, manufacturing facilities and LDCs, the most obvious,
opportunities to reduce natural gas consumption and CO2 emissions is through
investments in energy efficiency programs. Based on an Energy Strategies analysis
using results and public data from a 2015 an energy efficiency potential study
prepared by Cadmus,20 the potential emissions reductions from energy efficiency
projects undertaken by customers of Washington’s LDCs indicates there is not
enough potential on-site energy savings and CO2 emission reductions to meet CAR’s
emission reductions standards. Ecology requires LDCs to reduce emissions by 3.25
Million Metric Tons (39% after growth) from its estimated baseline. However,
according to the analysis, LDC’s only have the potential to reduce emissions by 1.4
Million Metric Tons (17%) if all potentially achievable energy efficiency projects are
successfully implemented. The important point is that these are “potentially
achievable” energy efficiency projects and does not reflect that the savings will be
easily implemented or without significant costs. In fact, using levelized cost per
therm-saved from the Cadmus data base, the weighted average costs of these

19 See for example Table 7.8 on page 474, http://www.ipcc.ch/pdf/assessment-

report/ar4/wg3 /ar4-wg3-chapter7.pdf

20 Comprehensive Assessment of Demand-Side Resource Potentials (2016-2035), Puget Sound
Energy, November 1, 2015

Energy Strategies, LLC 10



emission reductions are $680/MTCO; .21 Even if all potential savings and emissions
reductions were achieved, the costs of doing so on a $ per MTCO2 basis dwarfs the
cost Ecology assumes emissions reductions can be achieved.

F. Ecology used inappropriate sources to estimate the price out ERUs
in its Cost Benefit Analysis.

The rule creates significant demand for geographically restricted, project-restricted
mandatory carbon offsets (ERUs), and this is not reflected in the prices used in the
CBA to determine the costs of compliance.

Ecology used three proxies to price out ERUs: Renewable Energy Credits (RECs),
national voluntary market carbon offsets, and historical California/Quebec carbon
allowances.22

Ecology’s use of prices from voluntary, national REC markets to estimate prices for
in-state RECs is inappropriate, and grossly underestimates the price of ERUs from
this category. Ecology used $3 per metric ton of CO; as the low price for this
category, and $11 as the high price. It is irresponsible to use voluntary market prices
to approximate cost for a compliance REC market, when compliance REC market
prices are available from the same source and website fro which Ecology took the
voluntary REC prices.23 Ecology is clearly developing a compliance market for RECs
with the proposed rule and should have used the compliance market prices.
Thirteen states in the US have compliance REC markets. The REC prices for these
compliance markets range from $1 to $50 per MWh and average $26.60 per MWH.
These REC prices equate to an ERU price range of $2.25 to $112.50, with the average
REC price equating to an ERU price of $59.85. Ecology has misrepresented the costs
associated with a compliance REC market by cherry-picking low REC prices from
voluntary markets, when REC compliance market prices are readily available from
the same source.

Ecology’s use of prices from voluntary, national carbon offset markets to estimate
prices for in-state non-forestry projects is inappropriate, and grossly
underestimates the prices of ERUs from this category. Ecology used $5 per metric
ton of Co2 as the low price, and $29 as the high price. The global average price of
voluntary carbon offsets is not a suitable proxy for the price of the mandatory ERUs
contemplated by the Clean Air Rule. According to the Ecosystems Marketplace
report, North American-based carbon offsets sold for twice the price in compliance

21 Energy Strategies Technical Working Paper: Cost and Supply of On-Site Carbon Emission
Reduction Units Available

From LDCs and Covered Facilities Investments in Demand Side Resource Projects, July 2016 at 2
22CBAat13 - 15.

23 Ecology’s citation: “All historic REC prices: US Department of Energy (2016). Renewable Energy
Certificates, REC Prices.
http://apps3.eere.energy.gov/greenpower/markets/certificates.shtml?page=5 Voluntary Markets
for RECs.”
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markets compared to voluntary markets in 2014. This “doubling” would still ignore
the price impacts that would result from the geographic restrictions (the carbon
offset must originate from an in-state project or program) and various project
restrictions (e.g., no forestry) included in CAR. The supply of carbon offsets that
comply with CAR may be extremely limited, driving prices far higher.

Ecology’s use of historical California/Quebec carbon allowance prices does not
consider future changes in those programs. Ecology used $13 per metric ton of Co2
for its low price, and $14 for its high price, a notably narrow range. Ecology also
failed to recognize the proposed rule’s limits on the use of California allowances in
its CBA calculations. Ecology priced out the entire compliance obligation at the low
and high allowance price, then used this allowance cost estimate as part of its
mathematical average for its overall cost estimate. Ecology acknowledges the limits
in allowances in the CBA qualitatively, but there is no quantitative
acknowledgement of the issue in the calculations.

As discussed earlier, one type of in-state project that the proposed CAR cites as a
source for ERUs is exceeding the workplace goals for the CTR program. Energy
Strategies developed an estimate of the cost for ERUs from this program by using
data provided in the 2011,24 201325, and 201526 CTR reports to the legislature. The
direct current annual cost to Washington for the CTR program is $2.75 million in tax
credits, and $3.2 million for the program. This does not represent all the costs,
however. The 2011 report notes that, “In 2006, the latest year for which data is
available, employers invested $45 million in their CTR programs, more than $16 for
each dollar invested by the state.”2” And the 2013 report notes that, “for every $1 in
public funds expended for CTR, employers spend $18.”28 This would provide a total
cost for the GHG reductions at more than $50 million per year. The emissions
reductions are estimated by the CTR board at different levels in each year’s report—
from a high of 71,500 in the 2011 report, to 69,000 on the CTR website, to 17,000 in
the 2013 report, and a low of 14,700 in the 2015 report (all metric tons per year).
Netting out motor gasoline saved from reduced trips as reported in the CTR reports
and dividing the net program costs million by quantities of reported metric tons of
GHG emissions reduced provides a high-level cost estimate of Washington sourced
ERUs between $360 and $2,854 each.29 A greenhouse gas emissions cost effective

24 CTR Report to the Washington State Legislature 2011, Washington State Commute Trip Reduction
Board, http://www.wsdot.wa.gov/NR/rdonlyres/67C887DB-1FEA-4216-8159-
9F9661B18673/0/CTRBoard Report 2011Web.pdf

25 2013 Report to the Legislature, Washington State Commute Trip Reduction Board,
http://www.wsdot.wa.gov/NR/rdonlyres/209016AB-3FCB-4B3D-88A6-
B3A7331FC540/0/REVISED CTRFolio2013 WEB.pdf

26 2015 Report to the Legislature, Washington State Commute Trip Reduction Board,
http://www.wsdot.wa.gov/NR/rdonlyres/5A3878AF-C379-4BE5-9EBO-

3310DBDB84DB/0/CTR LegislatureFolio2015 WEB.pdf

272011 CTR Report at page 8.

282013 CTR Report at page 3.

29 Energy Strategies Technical Working Paper: WDOE Cost-Benefit Analysis & ERU Pricing Transit
Options, Table 2 p. 2.
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analysis for trip reduction programs prepared for LA Metro Transportation
Authority showed similar prices for reduced metric tons of CO2 that ranged between
$30 -$380 with a weighted average price per MTCO; reduced of $125.05.30

Livestock methane capture and anaerobic digestion projects are another qualifying
emissions reduction measure Ecology has identified in the CAR. Analysis conducted
by Energy Strategies on the cost per metric ton CO; reduced and volumes of CO>
reduced indicate this is another ERU in-state project that is significantly more costly
than Ecology’s estimates for off-site projects and has limit potential to contribute to
meaningful emissions reductions. The levelized cost per MTCO2 reduced from a
project developed at a 3,500 cow dairy is estimated to be $78.50 is the generators
burning the methane operated at a 94% capacity factor.3 Emissions reduction over
20 years is 279,413 metric tons, or 27,943 tons per year.32 A 3,500 cow dairy is the
threshold size investors consider to be financially viable. If every Washington dairy
of this size, 14, were to develop an anaerobic digester methane-power project, the
total emissions reduced annually would be 391,174 MTCOx.

Ecology has systematically chosen low prices to estimate costs of compliance with
this rule, and failed to conduct any meaningful research or analysis on costs for
emissions reductions that would qualify under CAR. Even given the opportunity to
evaluate a Washington State Government program that had estimated cost, savings,
and emissions reductions metrics, Ecology chose not to do the analysis and obtain
more state-specific information on costs.

G. Ecology’s creation of a compliance cost “range” is a misleading
mathematical average of cost estimates from four unrealistic
compliance paths.

Ecology’s CBA relies on “on-site reductions” as a proxy for the costs of producing
fewer emissions, and three proxies for ERU prices. Without regard to the availability
(or the allowance limits listed in the proposed rule), Ecology averaged the four cost
estimates at the low prices for the low end of its range, and averaged the four cost
estimates at the high prices for the high end of its range. In other words, Ecology
could not determine which path companies would use to comply, so it picked four
ways, and just averaged them, as if 25% of the compliance obligation could be met
every year through each of the four pathways it chose. The net effect is that the
overall cost estimate “range” provided by Ecology represents the 20-year present
value costs assuming $11 per metric ton for the low end, and $28 per metric ton for
the high end. This is not an appropriate estimate of a range of the costs.

30 Ibid at Table 3 p. 3
31 Energy Strategies Technical Working Paper: Estimation of the Cost and CO2 Emissions Reductions

of Anaerobic Dairy Digester/Livestock Projects at 1
32]d.
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Table 2
Ecology’s Assumed Prices for ERUs in the CBA

Price per metric ton Co2
Compliance Pathway icep :

Low High
On-Site Reductions $23 S57
In-State Projects S5 $29
External Market Instruments $13 S14
RECs S3 S11
Average $11 $28

A more realistic single estimate might have used a price curve, which escalated
prices as demand increased, limited the use of low-cost California allowances per
the limits in the proposed rule, and used more appropriate compliance market
estimates for prices for the other categories. A more realistic range would have
created multiple price curves that followed these same guidelines, and summarized
the results from the different price curves.

I11. Critique of Ecology’s Calculation/Depiction of Benefits

A. Ecology does not have the option of deciding whether cost benefit
analysis conducted under the Administrative Procedures Act
reports benefits on the basis of global societal benefits or domestic
and local benefits.

In the preliminary cost benefit analysis report Ecology acknowledges that it
typically accounts for “Washington State-only” costs and benefits when meeting its
statutory obligation under the Administrative Procedures Act.33 However, it goes on
to say that for purposes of the valuation of benefits under the Clean Air Rule it will
exercise its discretion to take a “broader approach” and to estimate benefits of
reducing GHG emissions on a “global scale”.34

The Administrative Procedures Act at RCW 34.05.328(1)(d) requires Ecology to
undertake a cost benefit analysis of significant rulemakings in order to “ Determine
that the probable benefits of the rule are greater than its probable costs, taking into
account both the qualitative and quantitative benefits and costs and the specific
directives of the statute being implemented”.3> For the Clean Air Rule the
authorizing statute being implemented is the Washington State Clean Air Act (CAA).
The declaration section of the Washington CAA is explicit in specifying that the
purpose of the Act is to benefit the state and its citizens, not global society, when it
declares:

33 Preliminary Cost Benefit Analysis and Least Burdensome Alternative Analysis, Publication no. 16-
02-008, June 2016. P 36 (“hereafter Ecology’s Cost Benefit Analysis”)

34]bid

35 RCW 34.05.328(1)(d)
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[t is the intent of this chapter to secure and maintain levels of air quality that protect
human health and safety, including the most sensitive members of the population, to
comply with the requirements of the federal clean air act, to prevent injury to plant,
animal life, and property, to foster the comfort and convenience of Washington's
inhabitants, to promote the economic and social development of the state, and to
facilitate the enjoyment of the natural attractions of the state.36

Similarly, this section of the CAA further confirms the intent and “...purpose of this
chapter to safeguard the public interest through an intensive, progressive, and
coordinated statewide program of air pollution prevention and control...... to
encourage coordination and cooperation between the state, regional, and local units
of government.” 37 Presumably the “public interest” and “public” being referred to in
this provision is that of the state. There is no reference to a broader set of global
concerns or objectives with respect to the purposes of the CAA.

Ecology does not have the discretion to decide what geographical scale the agency
will base its estimations of costs and benefits. It is required to estimate and account
for “probable” costs and benefits to the State of Washington.

B. Ecology has arbitrarily inflated the estimated benefits of the Clean
Air Rule by only accounting for the global benefits and not
attempting to estimate and report the domestic or local benefits to
Washington State.

The standards for conducting economic impact and cost-benefit analysis of public
programs, regulatory policies, and rules have been established in federal guidelines
by the Office of Management and Budget and 32 the Interagency Working Group on
the Social Cost of Carbon has further applied these guidelines to the economic
analysis of environmental issues, including the use of the Social Cost of Carbon for
regulatory impact analysis.3?

There is an evident mismatch between Ecology’s methods for estimating the
benefits of the Clean Air Rule and the guidance the Interagency Working Group
provides that enables agencies to account for “domestic” benefits in regulatory
impact analysis.

36 RCW 70.94.011, Clean Air Act, Declaration of public policies and purpose

37 Ibid

38 OMB Circular A-94, Guidelines and Discount Rates for Cost Benefit Analysis and OMB Circular A-4,
Regulatory Impact Analysis: A Primer. September, 2003

39 Interagency Working Group on Social Cost of Carbon. (2010) “Technical Support Document: Social
Cost of Carbon for Regulatory Impact Analysis Under Executive Order 12866.” February 2010.
(hereafter Interagency Working Group on Social Cost of Carbon. (2010)
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In the preliminary cost benefit analysis report Ecology acknowledges that it
typically accounts for “Washington State-only” costs and benefits when meeting its
statutory obligation under the Administrative Procedures Act.#? However, for
purposes of its valuation of benefits under the Clean Air Rule Ecology estimates
benefits of CAR reducing GHG emissions on the basis of a “global scale”. 41 The
justification given by Ecology is that GHG emissions are a global externality and that
the emissions of GHGs contribute to damages around the world even when they are
emitted in the State of Washington. Moreover, Ecology further claimed that it “...is
not possible to specify the local benefits to climate change.”42

Even though Ecology claims it is not possible to estimate the local benefits, the
Interagency Working Group clearly states the U.S. benefit of the social cost of carbon
“is about 7-10 percent for the global benefit.”43 It also found that domestic benefits
could be estimated on the basis of the U.S. portion of global GDP, which was
estimated to be 23 percent. Accordingly, the Interagency Working Group on the
Social Cost of Carbon determined that:

“On the basis of this evidence a range of values from 7 to 23 percent should
be used to adjust the global SCC to calculate domestic effects. Reported
domestic values should use this range.”#4

Ecology estimated that the global benefits of avoided GHG emissions due to the
Clean Air Rule amounted to $14.5 billion in 2036 using a 2.5 percent discount rate.*>
However, if Ecology had chosen to report the benefits of the CAR from the domestic
or local perspective using the methodology developed by the Interagency Working
Group, the reported benefits would have been significantly lower.

Adjusting Ecology’s estimates of the global benefits of the CAR to account for
domestic benefits results in an estimate of U.S. domestic benefits of $1.0 billion
dollars if the 7percent “domestic” adjustment is used. The estimate of domestic
benefits increases to $3.3 billion if the higher 23 percent adjustment is applied to
Ecology’s $14.5 billion estimate of global benefits. 46 However, a smaller portion of
these estimated “domestic” benefits are attributable to Washington. This can be
calculated by adjusting Ecology’s estimate of global benefits to account for

40 Ecology’s Cost Benefit Analysis at p 36

41]bid, p 36

42 [bid, p

43 Interagency Working Group on Social Cost of Carbon. (2010) at p.11

44 [bid

45 Ecology’s Cost Benefit Analysis at 36

46 Critique of the Washington Department of Ecology’s Preliminary Cost Benefit Analysis, Energy
Strategies LLC., July 2016, Appendix 2, Table 5A (hereafter “Energy Strategies Cost-Benefit Analysis
Critique”)
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Washington state’s GDP as a percent of U.S GDP; 2.5%.47 In this case the estimated
local benefits to Washington State drops precipitously to $83.4 million when
Washington State benefits of the CAR are accounted for .48

Despite clear and unambiguous guidance from the Interagency Working Group’s
2010 technical support document on how to adjust the global cost of carbon to
calculate domestic benefits, Ecology arbitrarily chose to ignore this guidance.
Selectively ignoring the guidance document and Washington statute enabled
Ecology to claim a grossly inflated monetized value of global societal benefits of
$14.5 billion instead of domestic benefits that would have been in the range of $1.0
million to $3.3 billion and Washington benefits that would have only totaled $83
million.

C. Ecology’s estimate of the net present value of benefits is overstated
and inaccurate because its method to estimate the net present value
of benefits is incorrect.

The Interagency Working Group on the Social Cost of Carbon’s approach for
estimating the dollar value of COz emission reductions states:

“... the benefits from reduced (or costs from increased) emissions in any future year
can be estimated by multiplying the change in emissions in that year by the SCC
value appropriate for that year. The net present value of the benefits can then be
calculated by multiplying each of these future benefits by an appropriate discount
factor and summing across all affected years.”4?

In practice, this guidance states that benefits can be reported by multiplying the
change in CO2 emission reduction in any future year by the SCC value for that year.
For example, EPA’s cost benefit analysis of the Clean Power Plan (CPP) report the
benefits of the CPP in the final year of the rule.50 EPA took the SCC estimate for the
year 2030 and multiplied it by the change in COz emissions in 2030. In this way EPA
estimated the global benefits of the CPP to be $29 billion. 5! Had Ecology taken this
approach the reported estimated benefits of CAR would have been $1.5 billion. 52

It also states that benefits be can be expressed as a net present value. This is done
by multiplying the SCC reported for each year by the changes in CO2 emissions for

47 Bureau of Economic Analysis Gross Domestic Product by State, 4th quarter 2015
(http://www.bea.gov/newsreleases/regional /gdp_state/2016/xls/qgsp0616.xlsx) Table 3. Current-
Dollar Gross Domestic Product (GDP) by State, 2014:1V-2015:1V

48 Energy Strategies Cost-Benefit Analysis Critique at Appendix 2, Table 54, p.__

49 Interagency Working Group on Social Cost of Carbon (2010) at p. 2

50 Regulatory Impact Analysis for the Clean Power Plan Final Rule, U.S. Environmental Protection
Agency, Office of Air Radiation and the Office of Air Quality Planning and Standards, October 2015, p.
4-8 (hereafter “EPA Regulatory Impact Analysis CPP”

51 EPA Regulatory Impact Analysis CPP at Table 4-5, p. 4-9

52 Energy Strategies Cost-Benefit Analysis Critique at Appendix 2, Table 34, p.__
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the same years, discounting each annual benefit back to the analysis year and
summing the annual values across the affected period.

The method Ecology employed to estimate the present value of benefits included
multiplying the SCC (adjusted to 2015 $) for each year by the annual change in
emissions for the same year, and summing the resulting values for the years 2017-
2036.53 In this way the present value benefits of CAR was reported to be $14.5
billion54.

Ecology’s net present value calculation of benefits is incorrect and overstates the
benefits because it did not appropriately calculate the present value of benefits. In
spite of stating that the “Present value calculations convert a stream of future
impacts to current values using a 2.5 percent discount rate” 5> Ecology failed to
follow its own instructions and the guidance of the Interagency Working Group
when it did not apply a discount rate to the annual stream of benefits for the
affected years in its present value analysis. Had Ecology correctly calculated the
present value of benefits using its own recommended discount rate of 2.5%,
Ecology’s reported net present value of benefits would have been $ 9.95 billion and
not $14.5 billion. Had the agency used the range of discounts recommended by the
Interagency Working Group and the OMB, the present value benefits of CAR would
have been reduced further to $9.25 billion using a 3% rate; $6.89 billion with a 5%
discount rate and $5.34 billion if a 7% discount rate was used.5¢ As a result of
Ecology’s failure to correctly discount benefits to the present the reported present
value benefits of the CAR rule are incorrect and unreliable for use in the
rulemaking’s cost benefit analysis.

D. Ecology has overstated the benefits of the Clean Air Rule by making
an arbitrary choice to select a single, low discount rate for its
estimate and reporting of the benefits for the Cost-Benefit Analysis.

Another obvious example of Ecology’s selective choices implementing Interagency
Working Group on Social Cost of Carbon’s (2010) guidelines is how the SCC and
benefits are quantified using a range of discount rates. In estimating the value of the
SCC and benefits of GHG regulations, the values are highly sensitive to the discount
rate assumptions employed in the analysis. Higher discount rates will lower the
future stream of costs and benefits while a lower rate will result a much larger
calculation of benefits. For example, using the SCC values reported in the updated
Technical Support Document on the Social Cost of Carbon (May 2013) the present
value of the SCC in 2015 is $57 if the discount rate is 2.5%, compared to $11 ifa 5%
rate is employed. Selection of the 2.5% discount rate for the SCC results in present

53 Ecology’s Cost-Benefit Analysis at p. 39, Section 4.2.5

54 Ibid

55 Ibid

56 Energy Strategies Cost-Benefit Analysis Critique at Appendix 2, Table 6A
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value benefits that are approximately 500% higher than if a 5% discount rate were
used.

For its primary analysis, Ecology selectively reports a discount rate of 2.5%,
resulting in benefits of $14.5 billion. While Ecology did conduct a sensitivity analysis
using 3% and 5% discount rates, these results are relegated and buried in a
footnote on p. 39 of the cost benefit analysis:

“Ecology performed a sensitivity analysis of this result, based on varying the
SCC to those calculated using a 3-percent discount rate and a 5-percent
discount rate. These alternative sets of SCC values yielded total present value
benefits of $10.0 billion and $3.1 billion, respectively.>””

Ecology attempts to justify its use of single, 2.5% rate by claiming the “federal
interagency working group that developed the SCC table provided no guidance on
which discount rate should be used.....”58 This comment is patently incorrect. The
OMB Circular A-4 Primer requires and the Interagency Working Group on Social
Cost of Carbon’s (2010) recommends a range of discount rates be used. OMB
requires that the costs and benefits be quantified at a discount rate of 3% and 7%
(with additional rates being optional).5?

The Interagency Working Group on Social Cost of Carbon’s (2010) Technical
Support Document: Social Cost of Carbon for Regulatory Impact Analysis (SC-CO2 -
TSD) uses four discount rates to account for the uncertainty and proposes that
discount rates of 2.5, 3, and 5 percent per year be used in cost benefit analysis that
uses the SCC. This is clearly stated on page 25:

“For purposes of capturing the uncertainties involved in regulatory impact
analysis, we emphasize the importance and value of including all four SCC
[discount] values.”

The selection of the discount rate is critical to estimating the benefits of the rule.
Ecology has ignored these clear guidelines from the OMB and Interagency Working
Group that require and recommend a range of discount rates be used to quantify
benefits in cost-benefit analysis of GHG regulations. Ecology’s selection of a 2.5%
discount rate for calculating the benefits of the rule were chosen to ensure the
highest sum of benefits.

57 Ecology’s Cost-Benefit Analysis at p 39

58 Ecology’s Cost-Benefit Analysis at p. 62

59 For rules with both intra-and intergenerational effects, agencies traditionally employ constant
discount rates of both 3 percent and 7 percent in accordance with OMB Circular A-4. As Circular A-4
acknowledges, however, the choice of discount rate for intergenerational problems raises distinctive
problems and presents considerable challenges. After reviewing those challenges, Circular A-4 states,
“If your rule will have important intergenerational benefits or costs you might consider a further
sensitivity analysis using a lower but positive discount rate in addition to calculating net benefits
using discount rates of 3 and 7 percent.”
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There is a great deal of uncertainty in using the SCC to measure the benefits of the
rule. Federal guidelines that Ecology purports to follow clearly account for
uncertainty by transparently reporting cost- benefit results using a range of specific
discount rates. Ecology has arbitrarily selected a single low discount rate that is
even lower than the 3% central discount rate the federal government uses and in
doing is able to attribute the highest level of benefits to the Clean Air Rule.
Washington citizens and businesses deserve to know what the cost-benefit results
would be if Ecology were to estimate benefits at a 3%, and 5%. Ecology should
report benefits using these values in tables alongside the estimated benefits derived
from the SCC derived from a 2.5% discount rate.

IV. Conclusion

Ecology’s cost-benefit analysis is not a realistic assessment of the costs faced by
Washington businesses to comply with the proposed Clean Air Rule and
significantly overestimates the potential benefits to Washington residence and
businesses. The methods used by Ecology to estimate the per-MTCo2 costs for each
of the compliance options identified in the rule are consistently below what markets
and studies indicate, are inadequately supported and oversimplified. As a result
Ecology’s compliance cost estimate is incorrect and understates costs by over a
factor of two.

Ecology systematically ignored best practices and federal guidelines in accounting
for the benefits of CAR which have led have lead to analytical errors and
assumptions that result in estimates of benefits in the CBA that are grossly
overstated and not reflective of the benefits to Washington residents, households
and businesses.

Ecology’s cost-benefit analysis is not a realistic assessment of the costs faced by
Washington businesses to comply with the proposed Clean Air Rule. The costs are
and benefits estimates are unreliable and if corrected could show that probable
costs of the rule exceed the probable benefits
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Appendix A

Alternative Cost of Compliance Calculation

As part of the critique of the Ecology CBA, Energy Strategies reviewed the
calculations in the CBA and the supporting spreadsheets that Ecology provided.
Energy Strategies then created an alternative estimate for the costs of compliance.
This analysis excludes the reporting fees, third-party verification, and report
preparation costs. Modeling the costs of the proposed rule is quite difficult, as it
relies on a significant amount of variables that have not yet been defined by Ecology.
For example, EITE entities will need to meet a formula-based compliance obligation,
but none of the data is available to complete the formula, including the reduction
percentage that will be assigned by Ecology. The most significant challenge for
estimating the costs of compliance, however, is estimating the future prices of ERUs.
ERUs will be used to meet the majority of the compliance obligation, as outlined in
the critique, and yet the availability of supply of these geographically restricted,
project-restricted carbon offsets is a complete unknown.

In order to attempt a comparable cost estimate methodology, Energy Strategies
used many of Ecology’s modeling assumptions. Broadly, both Ecology and Energy
Strategies first calculated the compliance obligation over twenty years for each
entity in metric tons of CO2, then multiplied this compliance obligation quantity for
each year by a price. This provides an annual cost. Then, twenty years of these costs
were discounted at 2.5% in order to present one twenty-year present value (PV)
estimate of the cost of compliance.

The Compliance Obligation: An Annual Quantity of CO; in Metric Tons

The rule will require non-EITE entities to offset or reduce emissions by 1.7% per
year beginning in the second year of applicability of the rule, plus all growth
beginning in the first year of applicability of the rule. (EITE entities will have
customized reduction percentages that may be higher or lower than 1.7%, and will
only need to offset/reduce a portion of their growth.) Therefore, Ecology needed to
project out emissions into the future. The total compliance obligation would thus be
a sum of the growth plus the annual 1.7% required reduction. Ecology used four
different growth rates to project future emissions:

-0.24% annually for power producers,

+0.75% annually for natural gas LDCs,

-0.42% annually for petroleum product producers, and

+0.25% annually for all other covered parties.

There is very little, and in one case, no cited support for these growth rates and it is
likely these growth rates are not representative. For example, Puget Sound Energy
the largest LDC in Washington is forecasting annual growth rates between 1.6-2.1%
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from 2016-2035¢0. However, Energy Strategies used the same growth estimates as
Ecology, however, in order to allow for direct comparisons between the two
estimates that could focus on the prices used for CO; reductions.

By projecting out emissions, estimating growth, and applying the 1.7%, Ecology
estimated a total number of reductions/offsets needed per year per entity. The table
below provides an illustrative example of these calculations for four years.

Table 1
Total Reductions or Offsets Needed Per Year
Emissions
in metric tons Co2
2012-2015
Average Historical 2017 2018 2019 2020
= Baseline
A Covered Entity 100,000
Reduction from
Baseline, at 1.7%/year*
Growth, at 0.25%/year 250 500 750 1,000
Total Reductions or
Offsets Needed Per Year

*Ecology split out the Reserve Account—which is 2% of the 1.7%—into a separate calculation, and thus
had two sets of numbers for the non-growth obligation, .034% and 1.667%. This has been simplified into
a straight 1.7% for this example.

N/A 1,700 3,400 5,100

250 2,200 4,150 6,100

Note that the numbers start small and quickly grow. This example only has four
years, but the trend continues, with Ecology’s data showing that the number of
offsets/reductions needed in 2036 is more than 500% the quantity needed in 2021,
the year in which EITEs and fuel importers have their first baseline reductions.
Ecology assumed all EITE entities were “average” and thus assumed the 1.7%
reduction for modeling purposes. Ecology ignored the rate-based formula for EITE
entities in their modeling and thus modeled EITE entities as being required to
offset/reduce emissions from all growth. Thus, the CBA slightly overstates the costs
to this group, if all other assumptions are accurate. Note that by assuming a negative
growth rate for some categories, the number of offsets/reductions required is lower
for these categories than if there had been no growth assumption, or if the
assumption was zero or positive. In other words, the CBA assumes some entities
have no cost for a portion of their compliance because their business-as-usual
assumption is that the companies sell less (e.g., petroleum producers).

Energy Strategies created its own spreadsheets to check the logic and math of
Ecology’s calculations. Energy Strategies used the Ecology assumption that all EITE

60 PSE 2015 IRP Chapter 5 Page 5-34
https://pse.com/aboutpse/EnergySupply/Documents/IRP_2015_Chap5.pdf
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entities were average and thus had a 1.7% annual compliance reduction. Like
Ecology, Energy Strategies showed all EITE emissions growth needing to be offset
(or eliminated), instead of the partial requirement as outlined in the rule. As noted
earlier, there is no data available to complete the formula to determine exactly how
much of the growth would need to be offset. There are slight differences in the two
sets of calculations, but both sets result in 16.6 million required metric tons of Co2
reductions in the year 2035, and a cumulative required 170.4 metric tons of Co2
reductions through 2036, so they are very similar at a high level.

Prices: Estimates of the Price to Reduce or Offset a Metric Ton of Co2

Once Ecology had an estimate of the quantity of reductions/offsets needed, Ecology
multiplied the quantity by various prices to determine an annual cost. Ecology did
not use annually changing prices (e.g., a price curve), but instead picked a high and
low price for each of four categories, and used these prices for every year (2017-
2036). The source for these prices is discussed at more length in the critique section.
Ecology’s chosen prices are summarized in the following table.

Table 2
Ecology’s Low and High Estimated Price to Reduce or Offset a Metric Ton of
Co2

Pri tric ton Co2
Compliance Pathway rice per metric ton 9

Low High
On-Site Reductions $23 $57
In-State Projects S5 $29
External Market Instruments $13 S14
RECs S3 S11

As noted extensively in the critique, Ecology provided no analysis or estimates of the
quantities available for these four pathways in the CBA. In essence, the modeling
assumption is that all these pathways are equally available in every year, and that
entities will simply choose the lowest-cost method available. Note that Ecology says
the price for reductions/offsets might be as low as $3 or as high as $57 in any given
year, an incredibly wide range. Continuing the example from above, the table below
shows an example of these cost calculations.
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Table 3 Ecology’s High and Low Costs per Year

Costs, Per Year

Costs at the Low Prices Price 2017 2018 2019 2020
Total Reductions or Offsets Needed 250 2,200 4,150 6,100
Cost for On-Site Reductions $23 S5,750 $50,600 $95,450 | $140,300
Cost for In-State Projects S5 $1,250 $11,000 $20,750 $30,500
Cost for Ext. Market Instruments S13 $3,250 $28,600 $53,950 $79,300
Cost for RECs S3 $750 $6,600 $12,450 $18,300

. . . Costs, Per Year

Costs at the High Prices Price 2017 2018 2019 2020
Total Reductions or Offsets Needed 250 2,200 4,150 6,100
Cost for On-Site Reductions S57 $14,250 | $125,400 | $236,550 @ $347,700
Cost for In-State Projects $29 $7,250 $63,800 | $120,350 @ $176,900
Cost for Ext. Market Instruments S14 $3,500 $30,800 $58,100 $85,400
Cost for RECs S11 $2,750 $24,200 $45,650 $67,100

Note that the costs rise dramatically, even with no change in the assumed price,
because the entities must pay for an increasing number of offsets/reductions.
Energy Strategies did not choose four low and four high prices for different
compliance paths, but instead developed one primary price curve. Energy Strategies
assumed that as demand dramatically increased, the prices would increase in real
terms.

Energy Strategies assumed that California allowances would be a preferred source
for ERUs. Thus, the price curve always includes allowance price projections to the
maximum allowed by the rule. For example, in 2018, when 100% of the compliance
obligation can be filled by these allowances, the price curve is 100% the projected
allowance price. In 2033, when only 10% of the compliance obligation can be met
through ERUs sourced from California allowances, the price curve reflects this 10%
limit. Ecology did not project California allowance prices, but picked $13 and $14
based on historical prices (and did not escalate them whatsoever through 2036).
Energy Strategies used a price curve for allowances that begins at $12.88 in 2017,
and escalates at 5.6% on average per year through 2036. California has a floor price
for its allowances (called the Auction Reserve Price), which is a minimum price for
the auction of these allowances. The escalation of the floor is specified as 5% plus an
inflation rate. Ecology’s use of $13 and $14 completely ignores the escalating
auction floor price for California allowances. The Northwest Power and
Conservation Council estimated a COZ2 price for California allowance market of
$13/ton in 2016 and $54/ton in 2035.61

Energy Strategies also preferred mandatory or compliance market estimates to
voluntary market prices. Ecology’s $3 and $11 prices for ERUs sourced from

61 PSE 2015 IRP Chapter 4 Page 4-14
(https://pse.com/aboutpse/EnergySupply/Documents/IRP_2015_Chap4.pdf)
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voluntary, national RECs would have been closer to an average of $60 (and a range
of $2.25 to $112.50), if compliance market prices had been used. Energy Strategies
felt that Ecology’s use of $5 and $11 prices for voluntary national carbon offsets
(which include forestry) was a completely inappropriate proxy for ERUs sourced
from in-state carbon offset projects and programs. However, there is no comparably
restrictive program to provide any sort of carbon offset proxy prices. Supply will be
so restricted that the prices will be far higher than Ecology’s proxy, but Energy
Strategies could not find a carbon offset proxy that was suitable.

Therefore, after the California allowance limits begin, Energy Strategies also uses
what is essentially a federal carbon dioxide price curve from the electricity sector.
The source of the federal carbon dioxide price curve is the High CO2 price curve in
the Puget Sound Energy 2015 Integrated Resource Plan (IRP).62 The final Energy
Strategies price curve is thus a weighted blend of the two price curves (California
allowances and federal carbon dioxide price).

As a crosscheck, Energy Strategies also used the high carbon dioxide price forecast
from Synapse Energy Economics, Inc.?3 This curve also represents a federal carbon
dioxide price for the electricity sector. Neither curve adequately reflects the
inadequate supply that is likely, given the restrictions in the proposed rule and the
significant demand for ERUs in later years. However, Energy Strategies has found
after extensive research and analysis that these price curves are the best publically
available price curves for this purpose.

The figure that follows shows Ecology’s average low price and average high price,
the Energy Strategies price curve, and the Synapse High price curve on the left axis.
The right axis shows the change in demand for reductions/offsets as the compliance
obligation increases.

62 https://pse.com/aboutpse/EnergySupply/Documents/IRP 2015 Chap4.pdf
63 http://www.synapse-energy.com/sites/default/files/2016-Synapse-CO2-Price-
Forecast-66-008 0.pdf
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Figure 1

The Compliance Obligation (Demand) Compared to Ecology's Two Average
Prices, the Energy Strategies' Price Curve, and the Synapse Price Curve
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The figure that follows shows the undiscounted annual costs of compliance using
the Energy Strategies price curve. By 2034, the annual amounts are approaching

$1 billion.
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Figure 1
Annual Compliance Costs, Undiscounted
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Present Value Discounting and Summation

Once annual costs were estimated, the next step for Ecology was to discount each
year’s costs back to 2015 at a 2.5% rate to arrive at a “present value” amount. The
example below shows the calculations for the on-site reductions prices.

Table 4
Yearly and Cumulative Costs and Present Value Costs for On-Site Reductions

Costs and Present Value Costs
Costs

2017 2018 2019 2020 Cumulative
Cost for On-Site Reductions at $23 | $5,750 | $50,600 @ $95,450 | $140,300 @ $292,100
Present Value at 2.5% $5,610 $48,162 $88,635 @ $127,107 $258,174
Cost for On-Site Reductions at $57 | $14,250 | $125,400 S$236,550 | $347,700 @ $723,900
Present Value at 2.5% $13,902 @ $119,358 @ $219,660 $314,999 $639,822

Ecology then summed all twenty years of present value calculations. The result was
eight twenty-year sums of discounted costs (four at the low prices, four at the high
prices). Then Ecology simply averaged the four low and the four high, and presented
this as the “range.” Again, Ecology did not attempt to assess whether or in what
quantities these sources of reductions or offsets (ERUs) would actually be available.
The table below is a summary of Table 4 from the CBA and shows how Ecology
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derived its range of $1.3 billion to $2.8 billion. (CBA Table 4 shows the 1.667%
reduction and the growth reduction. CBA Table 5 shows the results of the similar
calculations for the 0.034% Reserve Account.)

Table 5
Ecology’s Cumulative Present Value Costs at Low and High Prices

. Cumulative Present Value Costs at:
Compliance Pathway

Low Price High Price
On-Site Reductions $2,701,481,367 $6,753,703,419
In-State Projects $732,801,746 $1,282,403,055
External Market Instruments $1,524,969,786 $1,626,288,909
RECs $401,543,314 $1,337,692,682
Average $1,340,199,053 $2,750,022,016

Using the Energy Strategies price curve and following this methodology, the twenty-
year present value would be $5.7 billion for the costs of compliance. This number
still does not adequately reflect the risks of the costs of compliance, and a more
appropriate estimate might be a range, extending 10% below this estimate and 20%
above (that is, $5.13 billion to $6.84 billion). There is no ability to accurately assess
the availability of ERUs in twenty years’ time, but as the critique has shown, Ecology
is far too optimistic in its implied assumption that there will be adequate supply
indefinitely. The inadequate supply from this very restrictive rule could quickly lead
to ERU price volatility or escalation never before been seen in mandatory carbon
offset markets. Modeling can only approximate an expected case. The Energy
Strategies costs of compliance estimates should be regarded as such, an
approximation of an expected case.
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Appendix B
Washington Department of Ecology’s Benefit Calculations

As part of the critique of the Ecology CBA, Energy Strategies reviewed the
calculation of benefits in the CBA and the supporting spreadsheets that Ecology
provided. The focus of this review was the value of avoided GHG emissions, and not
the benefits of associated criteria pollutants and other co-benefits.

To calculate the benefits of the rule, Ecology had to determine the value of the
damages caused by greenhouse gas emissions. Ecology chose to use the Social Cost
of Carbon (SCC) as developed by the federal Interagency Working Group on the
Social Cost of Carbon (IWG). The SCC is “an estimate of the monetized damages
associated with an incremental increase in carbon emissions in a given year.”64
Specifically, Table 14 in the CBA uses one of the columns of values for the SCC from
Table A1 in the 2013 technical update from the IWG.65

The SCC is an estimate of the future global damages associated with an increase of
carbon emissions in the present and is intended to account for the the global nature
of GHG emissions; that is, GHG emissions contribute to a global externality even if
the emissions are local or domestic.

IWG used the average economic damages from three integrated assessment models
(IAMs) to estimate the SCC. The three models are known as the FUND, DICE, and
PAGE models. Each model:
e Estimates emissions and calculates the change in atmospheric
concentrations,
e Given that change in atmospheric concentration, estimates the
change in temperature, and
e Given that change in temperature, estimates the global economic damages.

The IWG equally weights the global economic damages from the three models. The
economic damages are assumed to occur over many years, and each model operates
with a different time horizon. To make them consistent, the IWG used the end year
2300 for all the models.%¢ In order to capture the present value of economic damages
associated with increased cumulative emissions over 300 hundred years, a discount
rate is applied to those future damages to “discount” them back to near-term years.

64 Technical Support Document: Technical Update of the Social Cost of Carbon for Regulatory Impact
Analysis Under Executive Order 12866, Interagency Working Group on Social Cost of Carbon, United
States Government, May 2013, page 2 (hereafter “2013 TSD").

652013 TSD, page 18.

66 Technical Support Document: Social Cost of Carbon for Regulatory Impact Analysis Under Executive
Order 12866, Interagency Working Group on Social Cost of Carbon, United States Government,
February 2010, page 25 (hereafter “2010 TSD").
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Table 8

IWG uses three different discount rates to 2013 Published Social Cost of Carbon
assign a value to an incremental decrease in 2007 S/Metric ton
emissions for a given year. The three -
discount rates are 2.5%, 3%, and 5%. The Year Discount Rate
resulting SCC values are extremely 5.00% 3.00% 2.50%
dependent on the choice of discount rate. 5010 11 33 =
For example, the SCC value in 2030 is $16 011 11 34 c4
per metric ton of CO2 with the 5.0% 5012 11 35 cg
discount rate, $52 with the 3.0% discount 2013 1 36 6
rate, and $76 with the 2.5% discount rate.6? 5014 11 37 =
The lower the discount rate, the higher the »015 - 38 cg
SCC value, because those hundreds of years
of economic damages are “discounted” less 2016 12 39 60
with a lower rate in order to bring them to a 2017 12 40 61
present value. 2018 12 41 62
2019 12 42 63
The IWG discusses the issues and 2020 12 43 65
uncertainties around the choice of discount 2021 13 44 66
rate extensively, and concludes, “For 2022 13 45 67
purposes of capturing the uncertainties 2023 13 46 68
involved in regulatory impact analysis, we 2024) 14 41 69
emphasize the importance and value of 2025, 14 48 70
considering the full range”¢® (i.e., use all 2026 15 49 71
three discount rates). Despite this 2027y 15 439 72
recommendation, Ecology ultimately settled 2028 15 50 73
on a single estimate of the SCC, and selected 2029 16 51 74
the SCC calculated from the lowest discount 2030 16 52 76
rate, 2.5%, which is the highest SCC value. 2031 17 53 77
2032 17 54 78
Note that the SCC values increase over time 2033 18 55 79
(such that the 2030 SCC value is higher than 2034 18 56 80
the 2015 value) because the 2035 19 57 81
2036 19 58 82
IWG mOdeling assumes that future Source: Interagnecy Work Group for the Social
emissions have a larger incremental impact Cost of Carbon, Update to Technical Support
on the damages from climate change. That Document, 2013, Appendix A, Table A-1, p. 18

is, as cumulative CO2 emissions increase,

systems become more stressed, and there are more damages associated with a
change in temperature caused by the increased concentration of CO2 emissions in
the atmosphere.

672013 TSD, page 18.
682010 TSD, page 25.
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To estimate the benefits of the CAR, Ecology first calculates the “total cumulative
reductions in GHG from covered parties” for each year from 2017 through 2036.%°
Annual cumulative emissions reductions are calculated by adding the annual 1.67%
emissions reductions required by the cap in each year to the previous year’s
cumulative emissions reductions. Said another way, cumulative emission
reductions for each year is the difference between the annual emissions cap for a
given year and the emissions baseline for the same and is an estimate of the annual
total avoided emissions over the period 2017-2036. The following table compares
the difference in annual emissions totals when estimating emissions reductions on
basis of annual 1.67% reduction required by CAR and the annual cumulative
avoided emissions used by Ecology to estimate the benefits of CAR.

Table 9
Annual and Cumulative CO; Emissions Reductions Estimates
Annual Incremental Ecology’s Annual
Year Emissions Reductions Cumulative CO, Emissions
Required by the CAP Reductions Estimates’®
2017 (740,740) (74,740
2018 785,818 711,078
2019 785,818 1,496,896
2020 722,198 2,219,094
2021 934,495 3,153,589
2022 934,495 4,088,084
2023 936,113 5,024,197
2024 936,267 5,960,464
2025 936,268 6,896,732
2026 940,660 7,837,392
2027 939,636 8,777,028
2028 939,636 9,716,664
2029 950,497 10,667,161
2030 946,041 11,613,202
2031 946,041 12,559,243
2032 952,174 13,511,417
2033 948,980 14,460,396
2034 948,980 15,409,376
2035 955,724 16,365,100
2036 (88,401) 16,276,699
TOTAL 16,276,699 166,669,072

The total incremental emissions reductions, 16.3 million, represent the decrease in
emissions achieved by CAR in 2036 compared to the 2012-2016 baseline emissions

69 Preliminary Cost Benefit Analysis, p. 38
70 CBA, Table 15, page 38.
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whereas the 20 year total cumulative emissions reductions, 166.7 million metric
tons, represent a cumulative avoided emissions total.

Ecology then takes the cumulative avoided emissions reductions in each year,
multiplies that amount by the SCC value for that year and sums twenty years’ worth
of these calculations to derive its benefits value of $14.5 billion. The table that
follows combines the CBA Tables 14 and 1571 to demonstrate Ecology’s
methodology to arrive at the estimate of $14.5 billion in total benefits.

Table 10
Washington Department of Ecology’s Calculation
of the Benefits of the Clean Air Rule

Social Cost of Carbon IYIuIt|pI|ed by .
Year at the 2.5% discount Metric Tons: of Annual Equals Estimate cff the
rate, in 201557 .Cu'mulatlve sz - Value of Benefits
Emissions Reductions
2017 $69.97 (74,740) ($5,229,558)
2018 $71.12 711,078 $50,571,867
2019 $72.27 1,496,896 $108,180,674
2020 $74.56 2,219,094 $165,455,649
2021 $75.71 3,153,589 $238,758,223
2022 $76.85 4,088,084 $314,169,255
2023 $78.00 5,024,197 $391,887,366
2024 $79.15 5,960,464 $471,770,726
2025 $80.30 6,896,732 $553,807,580
2026 $81.44 7,837,392 $638,277,204
2027 $82.59 8,777,028 $724,894,743
2028 $83.74 9,716,664 $813,673,443
2029 $84.88 10,667,161 $905,428,626
2030 $87.18 11,613,202 $1,012,438,950
2031 $88.33 12,559,243 $1,109,357,934
2032 $89.47 13,511,417 $1,208,866,479
2033 $90.62 14,460,396 $1,310,401,086
2034 $91.77 15,409,376 $1,414,118,436
2035 $92.91 16,365,100 $1,520,481,441
2036 $94.06 16,276,699 $1,530,986,308
TOTAL 166,669,072 $14,478,296,431

71 CBA page 38.
72 CBA, Table 14, page 38.
73 CBA, Table 15, page 38.
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Table 11
Social Cost of Carbon Adjusted for Domestic and Washington State at
the 2.5% discount rate, in 2015$ ($/Metric Ton)

Global Benefit as Domestic Benefit as Washington State
Estimated by the Percent of Global Benefit as % of
Year wlnte.ragency Benefit’™* Domestic Benefit
orking Group FUND’>7¢ GDP”’ GDP™®
and Used by

Ecology 7.0% 23.0% 2.5%
2017 $69.97 4.9 16.1 0.40
2018 $71.12 5.0 16.4 0.41
2019 $72.27 5.1 16.6 0.42
2020 $74.56 5.2 17.1 0.43
2021 $75.71 5.3 17.4 0.44
2022 $76.85 5.4 17.7 0.44
2023 $78.00 5.5 17.9 0.45
2024 $79.15 5.5 18.2 0.46
2025 $80.30 5.6 18.5 0.46
2026 $81.44 5.7 18.7 0.47
2027 $82.59 5.8 19.0 0.47
2028 $83.74 5.9 19.3 0.48
2029 $84.88 5.9 19.5 0.49
2030 $87.18 6.1 20.1 0.50
2031 $88.33 6.2 20.3 0.51
2032 $89.47 6.3 20.6 0.51
2033 $90.62 6.3 20.8 0.52
2034 $91.77 6.4 21.1 0.53
2035 $92.91 6.5 21.4 0.53
2036 $94.06 6.6 21.6 0.54

74 On the basis of this evidence, the interagency workgroup determined that a range of values from 7
to 23 % should be used to adjust the global SCC to calculate domestic effects. Reported domestic
values should use this range. (2010 TSD)

75 The FUND (Climate Framework for Uncertainty, Negotiation, and Distribution) model, developed
by Richard Tol in the early 1990s, originally to study international capital transfers in climate policy.
is now widely used to study climate impacts. The FUND model is one of three models used in the
2010 TSD

76 7% at 2.5% discount rate was used for consistency. (2010 TSD)

77 Based on 2008 GDP (in current US dollars) from the World Bank Development Indicators Report.
According to the World Bank US GDP as percent of Global GDP is shrinking to 22.34% in 2014
(https://ycharts.com/indicators/us_gdp_as_a_percentage_of world_gdp)

78 Bureau of Economic Analysis Gross Domestic Product by State, 4th quarter 2015
(http://www.bea.gov/newsreleases/regional /gdp_state/2016/xls/qgsp0616.xlsx) Table 3. Current-
Dollar Gross Domestic Product (GDP) by State, 2014:1V-2015:1V
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Table 12

Cumulative Social Benefits of Carbon Adjusted for Domestic, and for
Washington State at the 2.5% discount rate, in 2015$

Cumulative Global
Benefit as Used by Washington State
Year Ecology (SCC Domestic Benefit as Percent of Benefit as % of
multiplied by Global Benefit Domestic Benefit
Carbon Emission EUND GDP GDP
Reduced) 7.0% 23.0% 2.5%
2017 (55,229,558) (5366,069) (51,202,798) (530,070)
2018 $50,571,867 $3,540,031 $11,631,529 $290,788
2019 $108,180,674 $7,572,647 $24,881,555 $622,039
2020 $165,455,649 $11,581,895 $38,054,799 $951,370
2021 $238,758,223 $16,713,076 $54,914,391 $1,372,860
2022 $314,169,255 $21,991,848 $72,258,929 $1,806,473
2023 $391,887,366 $27,432,116 $90,134,094 $2,253,352
2024 $471,770,726 $33,023,951 $108,507,267 $2,712,682
2025 $553,807,580 $38,766,531 $127,375,743 $3,184,394
2026 $638,277,204 $44,679,404 $146,803,757 $3,670,094
2027 $724,894,743 $50,742,632 $166,725,791 $4,168,145
2028 $813,673,443 $56,957,141 $187,144,892 $4,678,622
2029 $905,428,626 $63,380,004 $208,248,584 $5,206,215
2030 $1,012,438,950 $70,870,727 $232,860,959 $5,821,524
2031 $1,109,357,934 $77,655,055 $255,152,325 $6,378,808
2032 $1,208,866,479 584,620,654 $278,039,290 $6,950,982
2033 $1,310,401,086 $91,728,076 $301,392,250 $7,534,806
2034 $1,414,118,436 $98,988,291 $325,247,240 $8,131,181
2035 $1,520,481,441 $106,433,701 $349,710,731 $8,742,768
2036 $1,530,986,308 $107,169,042 $352,126,851 $8,803,171
TOTAL | $14,478,296,432 | $1,013,480,750  $3,330,008,179 $83,250,204
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Table 13
Discount Rate Impact on Net Present Value of Ecology Estimated Benefits

Impact of Discount Rate on Net Present Value of Benefits
e 0% 2.5% 3.0% 5.0% 7.0%

Rate

2017 ($5,229,558) (54,977,569) (54,929,360) (54,743,363) (54,567,698)
2018 $50,571,867 $46,961,006 $46,280,422 $43,685,880 $41,281,708
2019 $108,180,674 $98,006,351 $96,117,128 $89,000,508 $82,530,518
2020 $165,455,649 $146,238,685 $142,723,496 $129,638,830 $117,967,591
2021 $238,758,223 $205,880,467 $199,956,253 $178,165,062 $159,094,685
2022 $314,169,255 $264,299,672 $255,448,354 $223,274,224 $195,648,822
2023 $391,887,366 $321,640,212 $309,359,506 $265,244,795 $228,082,015
2024 $471,770,726 $377,760,201 $361,572,978 $304,107,616 $256,612,017
2025 $553,807,580 $432,633,596 $412,084,850 $339,989,813 $281,527,691
2026 $638,277,204 $486,459,641 $461,105,033 $373,187,462 $303,240,902
2027 $724,894,743 $538,999,752 $508,426,588 $403,648,517 $321,861,935
2028 $813,673,443 $590,255,295 $554,072,021 $431,508,399 $337,645,551
2029 $905,428,626 $640,796,462 $598,594,987 $457,302,983 $351,140,832
2030 $1,012,438,950 $699,054,223 $649,846,036 $487,000,446 $366,954,468
2031 $1,109,357,934 $747,291,165 $691,315,188 $508,209,652 $375,777,914
2032 $1,208,866,479 $794,461,075 $731,384,101 $527,424,441 $382,696,169
2033 $1,310,401,086 $840,184,504 $769,722,532 $544,498,717 $387,700,397
2034 $1,414,118,436 $884,570,276 $806,451,984 $559,614,684 $391,015,531
2035 $1,520,481,441 $927,905,643 $841,853,709 $573,053,464 $392,921,298
2036 $1,530,986,308 $911,528,251 $822,980,581 $549,535,846 $369,753,229
?\'0:\? $14,478,296,432 | $9,949,948,908 | $9,254,366,387 | $6,983,347,976 | $5,338,885,574

Energy Strategies, LLC 35




Table 14

Discount Rate Impact on Ecology’s Estimated Benefits and
Domestic and State of Washington Benefits

Discount Rate

Ecology's Global
Benefits

Domestic Benefit as Percent of Global

Benefit

State Washington
Benefit as % of
Domestic Benefit

FUND (7%)

GDP (23%)

GDP (2.5%)

0%

2.5%

3%

$14,478,296,432
$9,949,948,908

$9,254,366,387

$1,013,480,750
$713,908,834

$667,239,816

$3,330,008,179
$2,345,700,455

$2,192,359,397

$83,250,204
$58,642,511

$54,808,985

5% $6,983,347,976 $513,276,076 $1,686,478,536 $42,161,963
7% $5,338,885,574 $399,882,529 $1,313,899,740 $32,847,493
36
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PUBLIC UTILITY DISTRICT NO. 1 of CHELAN COUNTY
PO. Box 1231, Wenarchoo, WA 98807-1231 ¢ 327 N. Wenatchee Ave,, Wenatchee, W 1 98801
509 663 8121 « Toll free 1 888-663-8121 ¢ www.chelanpud.org

July 22, 2016

Washington State Department of Ecology
300 Desmond Drive SE
Lacey, WA 98503

RE: Comments on Clean Air Rule
To whom it may concern:

During the interim between the initial release and re-release of the Clean Air Rule (CAR), Chelan
PUD provided comments to Ecology describing our greenhouse gas principles and the elements
and objectives we believe should be part of a successful greenhouse gas program. Ecology
made several changes that we believe are improvements.

The inclusion of all eligible renewable resources as sources of emission reduction units (ERUs) is
a welcome change. Washington State is fortunate to have large amounts of hydropower
generation. The state should seek to take advantage of these plentiful, carbon-free resources as
part of its greenhouse gas reduction strategy. Recognizing the value of incremental hydropower
is a good first step. Similarly, allowing the use of energy efficiency gains, beyond those required
for the Energy Independence Act, to generate ERUs could encourage increased utilization of
energy efficiency—another beneficial, carbon-free resource.

Chelan PUD also appreciates the changes Ecology made to remove incentives for industrial
entities that eliminate or relocate in-state production. This change benefits local communities
that may have faced the prospect of lost jobs and economic opportunity, if companies had
chosen to leave the state to exploit the original rule. The changes to the rule should also
decrease opportunities for greenhouse gas leakage from the industrial sector, helping the rule
meet its overall greenhouse gas reduction goals.

As Ecology finalizes the CAR, there are two areas that require additional improvement: the plan
for transitioning the electricity sector to the Clean Power Plan (CPP), and the framework for
generating, banking, and transferring ERUs. Chelan PUD also suggests some clarifying language
regarding the use of incremental hydropower and energy efficiency for generating ERUs.
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Clean Power Plan Transition

The State Implementation Plan should be mass-based and trading-ready

As Chelan PUD pointed out in prior comments, a mass-based, trading-ready program is the best
option for Washington to use for CPP implementation. It provides a least-cost approach to
reductions that benefits consumers. The approach is lower-cost because it is technology
neutral—allowing Washington to leverage its abundant supply of hydropower. A mass-based
program also accounts for all emissions from covered electric generators and caps total, actual
emissions. This would reduce reporting and compliance costs. There are also several mass-
based programs operating in North America that could serve as models for Washington’s
system, reducing the development and implementation costs.

Adopting a mass-based, trading-ready program would provide more opportunities for linkage
with other states. For example, California already has an operating cap-and-trade program, and
the Oregon Department of Environmental Quality is currently studying a mass-based
greenhouse gas program. The electricity sector operates in an interstate system, and an
interstate approach to greenhouse gas regulation is appropriate. Many Northwest entities are
joining the Energy Imbalance Market, which already takes into account California’s mass-based
greenhouse gas program. Because the electricity market is an interstate market, linkage
provides several benefits to Washington consumers. it provides consistent regulation of electric
generators, further reducing opportunities for leakage. Linkage also creates uniform carbon
pricing and a broader allowance market, lowering costs to consumers.

Additionally, Washington must adopt a trading-ready program in order to take advantage of
EPA’s Clean Energy Incentive Program. The Clean Energy Incentive Program would reward the
state for its early actions, providing additional benefit to consumers.

Work on the Clean Power Plan transition needs to start as soon as practicable

Moving from CAR to CPP presents a relatively quick transition between two very different
regulatory regimes. A number of parties—in and out of Washington—will be making decisions
about long-term actions to best position themselves for CPP implementation. Early action by
Ecology, including early discussions with affected stakeholders will allow for good decision-
making and resource planning. Conversely, delays in developing the state’s implementation
plan will make it more difficult for those entities to effectively plan for the CPP transition. By
starting to work on the transition plan sooner, Ecology can help mitigate market uncertainty
and the risk of unnecessary or stranded costs.

Additionally, early action in Washington may also encourage other states to look at their CPP
plans sooner rather than later. This increases the opportunity for collaboration between the
states to discuss program linkage and other design elements that would benefit consumers.



It is also important to begin promptly so that Ecology has sufficient time and resources to
develop a sustainable plan. For example, Ecology has noted that it will need to use the CAR’s 3-
year grace period for EITEs to refine the program. This indicates both that significant time and
effort will be required to develop the CPP transition plan, and that Ecology staff will have
competing demands on their time from CAR implementation. Beginning as soon as practicable
will ensure Ecology is able to gather and process the data necessary to develop appropriate CPP
allowance targets and craft the policy and regulatory language for its CPP state implementation
plan.

Emission Reduction Unit Generation and Ownership

Ecology has stated that only entities with a compliance obligation can generate ERUs, but ERU
generation should not be so restrictive. Parties with the ability to create surplus RECs, surplus
energy efficiency, or take other measures that can create ERUs will have more incentive to do
so if they can generate, bank, and transfer those ERUs themselves. RECs have a shorter shelf-
life than ERUs—and incremental hydropower has an even shorter lifespan than RECs. Allowing
entities without a compliance obligation to generate ERUs themselves will create a deeper pool
of ERUs for trading under the CAR.

Furthermore, allowing those entities to bank and transfer ERUs will create a more liquid market
for those instruments. The CAR already contemplates that there will be ERU transfers, and even
that there will be assisted transfers of ERUs. If the goal is to facilitate these transfers—and it
should be, because it lowers costs for consumers—then more entities should be allowed to
generate, bank, and transfer ERUs.

Chelan PUD recognizes that Ecology does not want a completely open-ended ownership
structure. A reasonable limitation would be to confine ERU ownership to entities that take
actions to generate ERUs. For example, if an entity can generate surplus RECs, that entity
should be permitted to generate ERUs from those RECs, and bank or transfer those ERUs as it
sees fit.

Chelan PUD notes that, as written, the CAR is not as restrictive as Ecology has described it
regarding ERU ownership. The sections on recording, banking, and exchanging ERUs (sections
173-442-120, 130, and 140, respectively) apply to covered parties. The CAR defines a covered
party as the owner or operator of a stationary source located in Washington. Stationary source
is not defined in the CAR, but section 173-442-020(3) incorporates the definitions in chapter
173-400 WAC by reference. Stationary source is defined in 173-400-030(86) as “any building,
structure, facility, or installation which emits or may emit any air contaminant.” Thus, as
written, an entity can be a “covered party” under the CAR that can own, bank, and transfer
ERUs without having any compliance obligation.

Requested Clarifications



In addition to its comments, Chelan PUD proposes the following specific changes to the text of
the rule. These revisions are clarifications to ensure these sections of the CAR function as
intended.

Section 173-442-160(5){b)(i} of the CAR states that all eligible renewable resources, as defined
by RCW 19.285.030(12}, located within Washington may generate ERUs. Section 173-442-
160(5)(b) mentions retirement of RECs and the Energy Independence Act; however, entities
using incremental hydropower do not retire RECs for compliance with the Energy Independence
Act. Adding the below suggested language to the “renewable energy credit” definition
(emphasized text) in section 173-442-020{1)(q) would provide additional clarity.

“Renewable energy credit” means a tradable certificate of proof of an eligible

renewable resource, as defined in RCW 19.285.030(12), that is verified by the
renewable energy credit tracking system identified in WAC 194-37-210(1) and
which includes all of the nonpower attributes associated with that electricity as
identified in RCW 19.285.030(15).

Section 173-442-160(5)(a) of the CAR states that acquisition of conservation and energy
efficiency, in excess of the targets required by RCW 19.285.040, may generate ERUs. Adding the
below suggested language (emphasized text) to 173-442-160(5)}{a) would provide additional
clarity that ERUs from energy efficiency are not limited to the first year of the energy efficiency
measure.

The acquisition of conservation and energy efficiency in excess of the targets
required by the Energy Independence Act per RCW 19.285.040 and any
additional targets established by the utilities and transportation commission by
rule or order may generate ERUs over the life of the conservation or energy

efficiency measure.

We appreciate Ecology’s continuing efforts to refine the CAR. We offer our comments and
suggested revisions—along with our prior submissions outlining our principles and preferred
solutions—for your consideration when finalizing the CAR. Please do not hesitate to contact us
with questions or comments.

Sincerely,

4

Stephen J. Wright
General Manager
Chelan County PUD



July 22, 2016
Submitted via internet upload at http://www.ecy.wa.gov/climatechange/engagement.htm

Sam Wilson

State of Washington, Department of Ecology
P.O. Box 47600, Olympia, WA 98504-7600
E-mail: AQComments@ecy.wa.gov

Re:  Greenhouse Gas Reductions under the State’s Proposed Clean Air Rule (Chapter
173-442 WAC)

To the Washington Department of Ecology:

The Center for Biological Diversity submits the following comments regarding the
Proposed Clean Air Rule (Chapter 173-442 WAC), released by the Washington Department of
Ecology on June 1, that would create a program to reduce greenhouse gas (GHG) emissions from
certain large emission contributors.

The Center is a non-profit organization with more than one million members and online
activists, and offices throughout the United States, including Washington. The Center’s mission
is to ensure the preservation, protection and restoration of biodiversity, native species,
ecosystems, public lands and waters and public health. In furtherance of these goals, the
Center’s Climate Law Institute seeks to reduce U.S. greenhouse gas emissions and other air
pollution to protect biological diversity, the environment, and human health and welfare.

The Center for Biological Diversity strongly supports the objectives of reducing
greenhouse gas emissions and limiting the negative impacts to Washington’s environment,
economy, and communities. However, the proposed rule enshrines several fundamental policy
decisions that would undermine those objectives, frustrate the development of an effective cap-
and-trade program, prevent the achievement of meaningful reductions, and greatly exacerbate the
risk of generating non-additional reductions.

The Center recognizes the substantial amount of work that has gone into the development
of the proposed rule, and strongly urges the Department of Ecology and Governor Inslee to
consider major changes to the rule and revise its approach to achieving the greenhouse gas
emissions reductions necessary to reach the state’s goals. The following comments focus on the
largest structural problems with the proposed rule. Specifically, the following areas must be
addressed through revision of the rule:
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e The proposed rule must achieve greenhouse gas reductions consistent with state goals
and objectives;
e The state must consider policy options other than a market mechanisms;

e Any effective market mechanism must include a single, rapidly declining cap over all
covered sources, including all sources within the covered economic sectors;

e The proposed rule must seek steeper GHG reductions from a broader range of
pollution sources, on a more immediate timeline;

e The generation of emissions reduction units (ERUs) should be limited to facilities
within the covered sectors, and there must be stringent limits on the use of ERUS;

e The GHG emissions and climate impacts of combustion of wood for biomass energy
generation in covered facilities must be addressed if reductions are to be real.

In addition, the Center supports the comments submitted on behalf of the Western
Environmental Law Center and Our Children’s Trust regarding the need for the proposed rule to
be based on science-based limits to greenhouse gas emissions, and we incorporate those
comments here by reference.

. The proposed rule must achieve greenhouse gas reductions consistent with state
goals and objectives.

The proposed rule seeks to achieve reductions by applying emission reduction
requirements to a covered facility when the baseline GHG emissions for that facility exceed the
threshold in a three-year compliance period. For instance, a facility with baseline emissions
greater than 100,000 MTCO.e would be required to reduce emissions by 1.7% annually in the
first compliance period, 2017 to 2019; in 2020, the threshold for inclusion would be 95,000
MTCOe; 90,000 MTCOze in 2023; and so on. Based on emissions reporting since 2012, an
estimated 24 facilities are expected to be required to begin reducing emissions in 2017, with
more facilities covered in each subsequent compliance period. The initial 24 facilities,
collectively, are estimated to represent two-thirds of the state’s GHG emissions.

Flaws in this goal will prevent the state from achieving its mandated emissions
reductions. First, the rule does not set a goal for a specified level of GHG emissions from the
state as a whole, nor does it guarantee any particular amount of emissions reductions from the
industrial sectors in which the covered facilities are operating. Second, many emissions sources
would not be required to even begin reducing emissions until as late as 2032, and even then,
there are broad categories of industrial facilities under this rule that are entirely exempt from
requirements to reduce emissions at all. Exempted sources include, for example, industrial
concentrated animal feed operations, the combustion of woody biomass in electricity generation,
and a coal-fired power plant.*

L WAC 173-442-040. Exemptions. (1) Covered GHG emissions do not include: (a) The following subparts
referenced in Table 120-1 in WAC 173-441-120; (i) Manure Management: Subpart JJ; (ii) Suppliers of Coal-Based
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Washington cannot afford to implement a lax program without specified emission limits
and predictable emission reductions. In 2009, the Washington State Legislature approved the
State Agency Climate Leadership Act E2SSB 5560, which established greenhouse gas emissions
reduction limits for the state. That law requires Washington to reduce overall GHG emissions to
1990 levels by 2020, to 25% percent below 1990 levels by 2035, and to “do its part to reach
global climate stabilization levels” by 2050.> A subsequent section of the code directs the
Department of Ecology to make recommendations regarding whether the greenhouse gas
emissions reductions required under RCW 70.235.020 need to be updated.> And, in fact,
Ecology has found that these limits “should be adjusted to better reflect the current science. The
limits need to be more aggressive in order for Washington to do its part to address climate risks
and to align our limits with other jurisdictions that are taking responsibility to address these
risks.”* In April 2014, Governor Inslee signed an Executive Order ordering the establishment of
a cap on carbon pollution emissions, with binding requirements to meet these statutory emission
limits.> And in July 2015, Governor Inslee directed the Department of Ecology to “develop a
regulatory cap on carbon emissions...to make sure the state meets its statutory emission limits.” °

Liquid Fuels: Subpart LL; (iii) Suppliers of Industrial Greenhouse Gases: Subpart OO; (iv) Importers and Exporters
of Fluorinated Greenhouse Gases Contained in Pre-Charged Equipment or Closed-Cell Foams: Subpart QQ.

(b) CO2 from industrial combustion of biomass in the form of fuel wood, wood waste, wood by-products, and wood
residuals, as provided in RCW 70.235.020(3); (c) CO2 that is converted into mineral form and that is not emitted
into the atmosphere; and (d) Emissions from a coal-fired baseload electric generation facility in Washington that
emitted more than one million tons of GHGs in any calendar year prior to 2008, as provided in RCW 80.80.040(3).

2 RCW 70.235.040. (1)(a) The state shall limit emissions of greenhouse gases to achieve the following emission
reductions for Washington state: (i) By 2020, reduce overall emissions of greenhouse gases in the state to 1990
levels; (ii) By 2035, reduce overall emissions of greenhouse gases in the state to twenty-five percent below 1990
levels; (iii) By 2050, the state will do its part to reach global climate stabilization levels by reducing overall
emissions to fifty percent below 1990 levels, or seventy percent below the state's expected emissions that year. (b)
By December 1, 2008, the department shall submit a greenhouse gas reduction plan for review and approval to the
legislature, describing those actions necessary to achieve the emission reductions in (a) of this subsection by using
existing statutory authority and any additional authority granted by the legislature. Actions taken using existing
statutory authority may proceed prior to approval of the greenhouse gas reduction plan.

¥ RCW 70.235.040. “Consultation with climate impacts group at the University of Washington—Report to the
legislature. Within eighteen months of the next and each successive global or national assessment of climate change
science, the department shall consult with the climate impacts group at the University of Washington regarding the
science on human-caused climate change and provide a report to the legislature summarizing that science and make
recommendations regarding whether the greenhouse gas emissions reductions required under RCW 70.235.020 need
to be updated.”

* Department of Ecology, 2014. Washington Greenhouse Gas Emission Reduction Limits Report prepared under
RCW 70.235.040, Publication no. 14-01-006, at 18.

® http://www.governor.wa.gov/sites/default/files/exe_order/eo_14-04.pdf

® From the statement by Gov. Inslee on July 28, 2015, titled “Inslee directing Ecology to develop regulatory cap on
carbon emissions”: “Gov. Jay Inslee today directed the state Department of Ecology to step up enforcement of
existing state pollution laws and develop a regulatory cap on carbon emissions...The regulatory cap on carbon
emissions would force a significant reduction in air pollution and will be the centerpiece of Inslee’s strategy to make
sure the state meets its statutory emission limits set by the Legislature in 2008.” Accessed at
http://www.governor.wa.gov/news-media/inslee-directing-ecology-develop-regulatory-cap-carbon-emissions.
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However, the proposed regulation does not achieve these levels of reductions, does not meet the
statutory emissions limits, and guarantees no particular amounts of reduction.

The proposed regulation must comply with RCW 70.235.040 and Executive Order 14-04,
and the Governor’s July 28, 2015 direction. More broadly, the proposed regulation should seek
to achieve reductions consistent with Washington’s objectives to protect Washington’s
communities, natural resources and economy from the impacts of climate change, and to protect
these values for future generations. Specifically, the proposed rule must seek steeper GHG
reduction levels from a broader range of pollution sources, on a more immediate timeline—and
must be directly tied to specific reductions in statewide GHG emissions levels—if it is to be
consistent with the levels of reductions necessary to achieve state objectives.

At the national level, the United States has committed to the GHG reduction goal of
holding the increase in the global average temperature “to well below 2°C above pre-industrial
levels and to pursue efforts to limit the temperature increase to 1.5°C above pre-industrial levels”
under the Paris Agreement.” The Paris Agreement established the international goal of limiting
global warming to 1.5°C above pre-industrial levels “recognizing that this would significantly
reduce the risks and impacts of climate change” and in order to “prevent dangerous
anthropogenic interference with the climate system,” as set forth in the U.N. Framework
Convention on Climate Change, a treaty which the United States has ratified and to which it is
bound.® The Paris consensus on a 1.5°C warming goal reflects the findings of the IPCC and
numerous scientific studies that indicate that 2°C warming would exceed thresholds for severe,
extremely dangerous, and potentially irreversible impacts.®

Immediate and aggressive greenhouse gas emissions reductions are necessary to keep
warming below a 1.5° or 2°C rise above pre-industrial levels. The IPCC Fifth Assessment Report
and other expert assessments have established global carbon budgets, or the total amount of
remaining carbon that can be burned while maintain some probability of staying below a given
temperature target. According to the IPCC, total cumulative anthropogenic emissions of CO,
must remain below about 1,000 gigatonnes (GtCO,) from 2011 onward for a 66% probability of
limiting warming to 2°C above pre-industrial levels, and below 400 GtCO, from 2011 onward

" The Paris Agreement was adopted at the 2015 United Nations Framework Convention on Climate Change
Conference of the Parties and signed by the United States in April 2016. See targets in Paris Agreement at Article 2,
Section 1(a), https://unfccc.int/resource/docs/2015/cop21/eng/109r01.pdf

® The United States Senate ratified the United Nations Framework Convention on Climate Change Conference on
October 7, 1992. See https://www.congress.gov/treaty-document/102nd-congress/38.

° IPCC. 2014. Climate Change 2014: Synthesis Report. Contribution of Working Groups I, 11 and 111 to the Fifth
Assessment Report of the Intergovernmental Panel on Climate Change, at 65, Box 2.4, Figure 2.5,
https://www.ipcc.ch/pdf/assessment-report/ar5/syr/SYR_AR5_FINAL_full.pdf; U.N. Framework Convention on
Climate Change. 2015. Subsidiary Body for Scientific and Technical Advice. Report on the Structured Expert
Dialogue on the 2013-15 Review, No. FCCC/SB/2015/INF.1, at 15-16, 30-32,
http://unfccc.int/resource/docs/2015/sh/eng/inf01.pdf; Schleussner, C-F. et al. 2016. Differential climate impacts for
policy-relevant limits to global warming: the case of 1.5°C and 2°C. Earth System Dynamics 7: 327-351.
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for a 66% probability of limiting warming to 1.5°C above pre-industrial levels.*® These carbon
budgets have been reduced to 850 GtCO, and 240 GtCO,, respectively, from 2015 onward.™
Given that global CO, emissions in 2014 alone totaled 36 GtCOZ,12 humanity is rapidly
consuming the remaining burnable carbon budget needed to have any reasonable chance of
meeting the 1.5°C temperature goal.

In addition to limits on the amount of fossil fuels that can be utilized, emissions pathways
compatible with a 1.5 or 2°C target also have a significant temporal element and require
immediate and rapid reductions in GHG emissions. Leading studies make clear that to reach a
reasonable likelihood of stopping warming at 1.5° or even 2°C, global CO, emissions must be
phased out by mid-century and likely as early as 2040-2045.'* United States focused studies
indicate that we must phase out fossil fuel CO, emissions even earlier—between 2025 and
2040—for a reasonable chance of staying below 2°C.**

The already severe impacts of global warming on Washington and the rest of the world
from current atmospheric carbon dioxide (CO.) levels highlight the urgency of staying below the
1.5°C target.”® As CO, levels continue to rise past 400 parts per million (ppm),*° the consequent
effects of global warming are becoming ever more apparent. Extreme weather events, such as
severe droughts, floods, and heat waves, and other climate disruptions are responsible for an
estimated 400,000 deaths globally each year on average, with hundreds of millions of additional
people adversely affected.'” Arctic sea ice loss, rising seas, growing food insecurity, bleaching of
coral reefs, and biodiversity loss are mounting worldwide.*® The United States has experienced
similar devastation at home, with coastal communities and the country’s most vulnerable
populations of the poor, the elderly, the sick and children bearing the brunt of public health

%1pCC. 2014. Climate Change 2014: Synthesis Report. Contribution of Working Groups I, 11 and 111 to the Fifth
Assessment Report of the Intergovernmental Panel on Climate Change, at63-64 & Table 2.2.

1 See Table 2 in Rogelj, J. et al. 2016. Differences between carbon budget estimates unraveled. Nature Climate
Change 6: 245-252.

12 See Global Carbon Emissions, http://co2now.org/Current-CO2/CO2-Now/global-carbon-emissions.html

13 See, e.g. Rogelj, Joeri et al., Energy system transformations for limiting end-of-century warming to below 1.5°C,
5 Nature Climate Change 519, 522 (2015).

! See, e.g. Climate Action Tracker, USA Rating Assessment webpage, http://climateactiontracker.org/countries/usa.
> A target of 1.5°C, while obviously more protective of the climate than a 2°C target, may itself be too high. Dr.
James Hansen and colleagues have recommended limiting warming to 1°C to “stabilize climate and avoid
potentially disastrous impacts on today’s young people, future generations, and nature”. See Hansen, J.M. et al.,
Assessing “dangerous climate change”: required reduction of carbon emissions to protect young people, future
generations and nature, 8 PLoS ONE 8 e81648 (2013).

" See National Oceanic and Atmospheric Administration, Recent Monthly Average Mauna Loa CO,,
http://www.esrl.noaa.gov/gmd/ccgg/trends/ (Dec. 2015 concentration of 401.85 ppm).

' DARA and the Climate Vulnerability Forum. (2012) Climate Vulnerability Monitor, 2" Edition: A Guide to the
Cold Calculus of a Hot Planet DARA Internacional, Madrid, 62 pp. http://www.daraint.org/wp-
content/uploads/2012/10/CVM2-Low.pdf (“DARA”).

'8 Melillo, Jerry M., Climate Change Impacts in the United States: The Third National Climate Assessment, Terese
(T.C.) Richmond, and Gary W. Yohe, Eds., U.S. Global Change Research Program, doi:10.7930/J0Z31WJ2 (2014).
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effects, property damage, and food insecurity.’® Indeed, the Environmental Protection Agency
(EPA) concluded in April 2009 that “the evidence provides compelling support for finding that
greenhouse gas air pollution endangers the public welfare of both current and future generations.
The rizsé< and the severity of adverse impacts on public welfare are expected to increase over
time.”

Furthermore, the CO, reductions proposed here are insufficient to protect Washington’s
coast from dangerous ocean acidification. Ocean waters off Washington are already corrosive to
sealife during certain seasons, and the proposed rule is insufficient to prevent the further
degradation of coastal waters from CO,. The harmful effects of ocean acidification are already
being observed in coastal and estuarine waters throughout Washington State, therefore any
addition of CO, will deepen the problem. There is strong scientific evidence showing that
growth, survival, and behavioral changes in marine species are linked to ocean acidification.
These effects can extend throughout the food webs, threatening coastal ecosystems, fisheries,
and human communities. Even if CO, emissions are totally halted today Washington has already
committed to increasing ocean acidification for the next three to four decades. For this reason,
Washington must take stronger action to rapidly reduce CO, emissions.

As the global oceans uptake the excess of CO,, seawater chemistry profoundly changes
and the oceans become more acidic.** Once anthropogenic CO, enters the oceans it is impossible
to remove it, and the global oceans may require thousands of years to naturally return to a higher
pH state.?> While there is additional study needed, there are preliminary indications that local
sources of CO, contribute to Washington’s coastal water chemistry changes. Spikes of coastal
CO, correspond with local Seattle CO, spikes from commuter traffic and on warm days.?

9 Watt, N. et al. 2015.Health and climate change: policy responses to protect public health. The Lancet 386: 1861-
1914; USGCRP, 2016: The Impacts of Climate Change on Human Health in the United States: A Scientific
Assessment. Crimmins, A., J. Balbus, J.L. Gamble, C.B. Beard, J.E. Bell, D. Dodgen, R.J. Eisen, N. Fann, M.D.
Hawkins, S.C. Herring, L. Jantarasami, D.M. Mills, S. Saha, M.C. Sarofim, J. Trtanj, and L. Ziska, Eds. U.S. Global
Change Research Program, Washington, DC, 312 pp. http://dx.doi.org/10.7930/J0R49NQX.

%0 U.S. Environmental Protection Agency, Endangerment and Cause or Contribute Findings for Greenhouse Gases
Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, 66,498-99 (Dec. 15, 2009) (“Final Endangerment
Finding”).

2L Orr, J.C. et al., 2005. Anthropogenic ocean acidification over the twenty-first century and its impact on calcifying
organisms. Nature, 437(7059), pp.681-6; Fabry, V.J. et al., 2008. Impacts of ocean acidification on marine fauna
and ecosystem processes. ICES Journal of Marine Science, 65(3), p.414; Fabry, V.J., 2009. Ocean acidification at
high latitudes: the bellweather. Oceanography, 22(4), p.160; Doney, S.C. et al., 2009. Ocean Acidification: The
Other CO 2 Problem. Annual Review of Marine Science, 1(1), pp.169-192; Gattuso, J.-P. & Hansson, L., 2011.
Ocean Acidification, Oxford, UK: Oxford University Press; Gattuso, J.-P. & Hansson, L., 2011. Ocean
Acidification, Oxford, UK: Oxford University Press.

22 Solomon, S. et al., 2009. Irreversible climate change due to carbon dioxide emissions. Proceedings of the National
Academy of Sciences of the United States of America, 106(6), pp.1704-9.

% Feely, R.A., Klinger, T. & Newton, J.A., 2012. Scientific Summary of Ocean Acidification in Washington State
Marine Waters, Washington State Blue Ribbon Panel on Ocean Acidification.
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The waters off Washington are extremely vulnerable to ocean acidification.
Washington’s surface waters already show undersaturation with respect to aragonite due to
anthropogenic ocean acidification.?* In fact, without acidification, undersaturated waters would
have been as much as 50 m deeper than they are today.”® Models predict that by the mid-century,
surface coastal waters in this region would remain undersaturated during the entire summer
upwelling season and more than half of nearshore waters throughout the entire year.?® Already, the
entire water column in Puget Sound’s main basin is undersaturated with respect to aragonite in
the winter.?” Feely et al. (2010) estimated that human-cause ocean acidification accounts for 24-
49% of the pH decrease in deep waters of the Hood Canal sub-basin in comparison with pre-

# Feely, R.A. et al., 2008. Evidence for upwelling of corrosive “acidified” water onto the continental shelf. Science,
320(5882), pp.1490-2; Feely, R.A. et al., 2010. The combined effects of ocean acidification, mixing, and respiration
on pH and carbonate saturation in an urbanized estuary. Estuarine, Coastal and Shelf Science, 88(4), pp.442-449.

% Feely, R.A. et al., 2008. Evidence for upwelling of corrosive “acidified” water onto the continental shelf. Science,
320(5882), pp.1490-2.

% Gruber N, et a;., 2012. Rapid progression of ocean acidification in the California Current System. Science,
37(6091), pp. 220-3; Hauri, C., et al., , 2013: The intensity, duration, and severity of low aragonite saturation state
events on the California continental shelf. Geophys. Res. Lett.,40(13), 3424-8.

2" Busch, D.S. et al., 2014. Shell Condition and Survival of Puget Sound Pteropods Are Impaired by Ocean
Acidification Conditions. PLOS ONE, 9(8), p.e105884; Feely, R.A. et al., 2010. The combined effects of ocean
acidification, mixing, and respiration on pH and carbonate saturation in an urbanized estuary. Estuarine, Coastal and
Shelf Science, 88(4), pp.442-449.
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industrial levels, and this will significantly increase overtime accounting for 49-82% of the pH
decrease in subsurface water as atmospheric CO, concentration doubles to 560 ppm by the end
of the century.?®

Ocean acidification has already affected oyster populations in estuarine waters of the U.S.
Pacific Northwest.?® Oyster production in the Pacific Northwest declined 22% between 2005 and
2009. In fact, Washington and Oregon alone experienced production declines of oyster seed
hatcheries of up to 80% from 2006 to 2009.%° In 2006, oyster larval production at the Whiskey
Creek Hatchery (Netarts Bay, Oregon) substantially declined due to acidic water conditions
leading to halted growth and oyster die offs.! Other marine species are also harmed at levels of
ocean acidification that occur off the Washington coast. For example, sampling studies along the
Washington-Oregon-California coast showed that on average, severe dissolution is found in 53%
of onshore pteropods and 24% of offshore individuals due to undersaturated waters in the top
100m with respect to aragonite.>

Experiments have shown that ocean acidification has deleterious effects on many marine
organisms® with long-term consequences for marine ecosystems.** Additionally, the toxicity of

% Feely, R.A. et al., 2010. The combined effects of ocean acidification, mixing, and respiration on pH and carbonate
saturation in an urbanized estuary. Estuarine, Coastal and Shelf Science, 88(4), pp.442-449.

% Barton, A. et al., 2012. The Pacific oyster, Crassostrea gigas, shows negative correlation to naturally elevated
carbon dioxide levels: Implications for near-term ocean acidification effects. Limnology and Oceanography, 57(3),
pp.698-710; Barton, A. et al., 2015. Impacts of Coastal Acidification on the Pacific Northwest Shellfish Industry
and Adaptation Strategies Implemented in Response. Oceanography, 25(2), pp.146-159; Timmins-Schiffman, E. et
al., 2012. Elevated pCO2 causes developmental delay in early larval Pacific oysters, Crassostrea gigas. Marine
Biology, 160(8), pp.1973-1982.

% Chan, F. et al., 2016. The West Coast Ocean Acidification and Hypoxia Science Panel: Major Findings,
Recommendations, and Actions, Oakland, California: California Ocean Science Trust.

%1 Barton, A. et al., 2012. The Pacific oyster, Crassostrea gigas, shows negative correlation to naturally elevated
carbon dioxide levels: Implications for near-term ocean acidification effects. Limnology and Oceanography, 57(3),
pp.698-710.

%2 Bednarsek, N. et al., 2014. Limacina helicina shell dissolution as an indicator of declining habitat suitability
owing to ocean acidification in the California Current Ecosystem. Proceedings of the Royal Society of London B:
Biological Sciences, 281(1785), p.20140123.

* Feely, R.A. et al., 2004. Impact of anthropogenic CO2 on the CaCO3 system in the oceans. Science, 305(5682),
p.362; Cooley, S.R. & Doney, S.C., 2009. Anticipating ocean acidification’s economic consequences for
commercial fisheries. Environmental Research Letters, 4(2), p.024007; Hendriks, I.E., Duarte, C.M. & Alvarez, M.,
2010. Vulnerability of marine biodiversity to ocean acidification: A meta-analysis. Estuarine, Coastal and Shelf
Science, 86(2), pp.157-164; Kroeker, K.J. et al., 2013. Impacts of ocean acidification on marine organisms:
quantifying sensitivities and interaction with warming. Global Change Biology, (707), p.n/a-n/a; Waldbusser, G.G.
et al., 2015. Saturation-state sensitivity of marine bivalve larvae to ocean acidification. Nature Climate Change, 5(3),
pp.273-280; Yang, Y., Hansson, L. & Gattuso, J.-P., 2016. Data compilation on the biological response to ocean
acidification: an update. Earth System Science Data, 8(1), pp.79-87

* Hoegh-Guldberg, O., 2007. Coral reefs under rapid climate change and ocean acidification. Science, 318,
pp.1737-1742; Pandolfi, J.M. et al., 2011. REVIEW Projecting Coral Reef Futures Under Global Warming and
Ocean Acidification. , 333(July), pp.418-422; Couce, E., Ridgwell, A. & Hendy, E.J., 2013. Future habitat
suitability for coral reef ecosystems under global warming and ocean acidification. Global Change Biology, 19(12),
pp.3592-3606; Nagelkerken, I. & Connell, S.D., 2015. Global alteration of ocean ecosystem functioning due to
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harmful algal blooms increases with ocean acidification and eutrophication can alter
phytoplankton growth and succession.®® Harmful algal blooms can cause mass mortality of
wildlife, shellfish harvesting closures, and tremendous risk to human health. Some species of
Pseudo-nitzschia, a global distributed diatom genus, produce domoic acid, a neurotoxin that
causes amnesic shellfish poisoning. Studies have shown that acidified conditions due to
increasing pCO, can increase toxins concentration as much as five-fold in this harmful
microalgae.*

Because ocean acidification is already occurring at levels that are harmful to marine
organisms, and risk damaging fisheries, ecosystems and coastal communities that depend upon
them; any addition of CO, will deepen this problem. It is thus necessary that Washington make
even deeper and more rapid cuts in CO, than would be provided by the proposed rule.

1. The focus on an allowance trading system ignores regulatory options necessary for
achieving the emissions reductions necessary to achieve state goals.

The proposed rule is focused on Washington’s largest industrial GHG polluters and the
establishment of a carbon trading system that extends to GHG sources throughout the larger
economy. At first, only the largest industrial sources are required to reduce emissions (estimated
to represent two-thirds of the state’s GHG emissions). This includes natural gas distributors,
electricity generators and large industrial stationary sources, and petroleum fuel producers and
importers; it explicitly does not include the TransAlta coal-fired power plant, agricultural sources
such as manure management, emissions associated with imported electricity, and emissions from
the combustion of woody biomass. The proposed rule would include these sources and other
GHG emissions throughout the rest of the state’s economy only through the establishment of an
allowance trading system.

In contrast, California’s approach to achieving statewide GHG reductions includesdirect
regulation and various other policies specific to individual source categories and economic
sectors are responsible for more than 70 percent of GHG reductions between 2012 and 2020.*’
These include a wide array of programs targeted at, for example, passenger vehicles, energy

increasing human CO2 emissions. Proceedings of the National Academy of Sciences, p.201510856; Linares, C. et
al., 2015. Persistent natural acidification drives major distribution shifts in marine benthic ecosystems. Proc. R. Soc.
B, 282(1818), p.20150587.

®\Wu, Y. et al., 2014. Ocean acidification enhances the growth rate of larger diatoms. Limnology and
Oceanography, 59(3), pp.1027-1034; Flynn, K.J. et al., 2015. Ocean acidification with (de)eutrophication will alter
future phytoplankton growth and succession. Proceedings of the Royal Society of London B: Biological Sciences,
282(1804), p.20142604.

% Sun, J. et al., 2011. Effects of changing p CO 2 and phosphate availability on domoic acid production and
physiology of the marine harmful bloom diatom Pseudo-nitzschia multiseries. Limnology and Oceanography, 56(3),
pp.829-840; Tatters, A.O., Fu, F.-X. & Hutchins, D.A., 2012. High CO2 and Silicate Limitation Synergistically
Increase the Toxicity of Pseudo-nitzschia fraudulenta. PLoS ONE, 7(2), p.e32116.

37 California Air Resources Board, 2014. First Update to the Climate Change Scoping Plan,
http://www.arb.ca.gov/cc/scopingplan/scopingplan.htm
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efficient buildings, water use, industrial chemicals, landfills and recycling, and public
transportation. Notably, the cap-and-trade program is responsible for less than 30 percent of
projected GHG reductions in California by 2020. And this despite the fact that California’s cap-
and-trade program extends to pollution sources responsible for 85 percent of California’s
greenhouse gas emissions through 2020, compared with only two-thirds of emissions in
Washington’s proposed program. In addition, California’s cap-and-trade program applied from
the start to all electricity generators and large industrial facilities with annual emissions greater
than 25,000 MTCO.e, in contrast to Washington’s proposal to cover only those facilities with
annual GHG emissions greater than 100,000 MTCO.e.

By focusing on only the largest individual GHG pollution sources and the development
of an allowance trading scheme, the proposed regulation ignores a wide array of opportunities to
achieve effective GHG reductions—and, in many cases, dramatic reductions in air pollutants
associated with those GHG emissions—from a broad range of pollution sources in the state,
forfeiting not only the potential emissions reductions but the many co-benefits for air quality,
public health, and the economy.

I11.  The proposed market mechanism includes no cap, which defeats the effectiveness of
an allowance trading program.

The proposed regulation allows a covered facility to comply with the reduction
requirements through the purchase of an unlimited number of emission reduction units (ERUS),
essentially, carbon offset credits, from any GHG emission source occurring within Washington,
including from other natural gas distributors, electricity generators, large industrial stationary
sources, and petroleum fuel producers with annual GHG emissions less than 100,000 MTCO.e.
The proposed approach is essentially cap-and-trade without a cap, and it greatly undermines the
quantity of reductions that can be achieved under the proposed regulation as well as the certainty
that the reductions will be additional and real.

It is not possible to achieve reductions in statewide GHG emissions when carbon credits
can be generated by facilities within the same economic sectors as the facilities that are required
to reduce their emissions. The effectiveness of a cap-and-trade program is based on its ability to
place a price on GHG emissions, forcing reductions and increased efficiency within a particular
economic sector. This effect is eliminated if offset credits can be generated by other polluters
within that same economic sector (for example, electricity generators with annual GHG
emissions less than 100,000 MTCOe). Instead, the proposed rule should be revised to apply a
single cap over all covered sources, including all sources within the covered economic sectors.

IV.  The value of the reductions is undermined by the unlimited use of poorly defined
offsets.

As mentioned above, the proposed regulation allows a covered facility to comply with the
reduction requirements through the purchase of an unlimited number of emission reduction units



Center for Biological Diversity

Re: comments regarding the Washington Department of Ecology Proposed Clean Air Rule (Chapter 173-442 WAC)
July 22, 2016

Page 11 of 18

(ERUs), essentially, carbon offset credits, from any GHG emission source occurring within the
state. Furthermore, the proposed rule allows for ad hoc development of ERUs by any “project or
program,” with no specific methodology for quantifying ERUs and only the general criteria that
ERUs are real, specific, identifiable, and quantifiable; permanent; enforceable; verifiable; and
additional to existing law or rule.*® This approach would allow for an unlimited number of
different methodologies for the generation of ERUs, including multiple methodologies for the
same category of reductions. This dramatically increases the difficulty of determining the
quality and quantity of reductions generated as ERUs, and greatly increases the potential for
offset project developers to devise a methodology to their specific advantage or to select among
various methodologies for one that maximizes the number of ERUs credited from their project.
Furthermore, the criterion that ERUs must be *“additional to existing law” is inadequate to
provide for additionality as it is usually applied to offset credits. For example, in California’s
Global Warming Solutions Act, AB 32, additionality is defined as “in addition to any greenhouse
gas emission reduction otherwise required by law or regulation, and any other greenhouse gas
emission reduction that otherwise would occur.”* Emphasis added. In sum, the ERU provisions
include a high likelihood that ERUs would be generated from non-additional activities.

The generation of ERUs should be limited to facilities within the covered sectors, and
there must be stringent limits on the use of offsets. ERUs should be included only pursuant to
quantification methodologies developed by the state, approved through a formal process that
includes input from relevant experts and agencies and with opportunities for public review.

By allowing power plants to use ERUs from outside the electricity sector (and outside of
any capped sector), and by exempting the GHG emissions resulting from bioenergy generation,
the proposed rule would frustrate, and even undermine, compliance with the federal Clean Power
Plan.”® Allowing bioenergy to generate allowances or ERUs based on life cycle or carbon cycle
considerations (including anticipated resequestration or avoided emissions) is indistinguishable
from allowing out-of-sector offsets as compliance instruments. Neither the text nor the structure
of the Clean Air Act authorizes the use of out-of-sector offsets in developing a performance
standard under section 111.** EPA properly rejected the use of out-of-sector offsets as

% WAC 173-442-150. Criteria for activities and programs generating emission reduction units. (1) General criteria.
An activity or program generating ERUs must meet all of the following criteria. Emission reductions from activities
or programs must be: (a) Real, specific, identifiable, and quantifiable; (b) Permanent: The activity or program must
result in an irrevocable and nonreversible reduction in GHGs released to the atmosphere; (c) Enforceable by the
state of Washington; (d) Verifiable as described by WAC 173-442-210; and (e) Additional to existing law or rule...
% California Health and Safety Code, Section 38562.

“0 WAC 173-442-150. Criteria for activities and programs generating emission reduction units... (2) RCW
70.235.030(3) establishes that CO2 emissions from the industrial combustion of biomass in the form of fuel wood,
wood waste, wood by-products, and wood residuals are carbon neutral and result in zero CO2 emissions.

“! See Center for Biological Diversity v. EPA, 722 F.3d 401, 413-14 (D.C. Cir. 2013) (Kavanaugh, J., concurring)
(discussing similar textual provisions in Prevention of Significant Deterioration program and concluding that “[t]he
statute does not allow EPA to exempt those sources’ emissions of a covered air pollutant just because the effects of
those sources’ emissions on the atmosphere might be offset in some other way.”).



Center for Biological Diversity

Re: comments regarding the Washington Department of Ecology Proposed Clean Air Rule (Chapter 173-442 WAC)
July 22, 2016

Page 12 of 18

compliance measures in the final CPP.** As elaborated in responses to comments on the
proposed CPP, EPA’s rationale was that out-of-sector offsets are not “connected to the electrical
grid and so cannot reliably address stack CO, emissions from affected EGUs.”*®

This rationale precludes using either co-fired or stand-alone bioenergy to generate
allowances or ERCs. Co-firing biomass with fossil fuels at a covered EGU increases stack CO,
emissions. Ignoring that increase, or treating co-firing emissions as zero-carbon, based on carbon
cycle considerations like anticipated future sequestration or avoided decomposition is
analytically identical to using an out-of-sector offset for compliance: the offsetting sequestration
or avoided emissions, like out-of-sector offsets, are not connected to the electrical grid and do
nothing to reduce stack emissions from affected EGUs.

The same problem arises for stand-alone biomass facilities. Like other forms of
renewable energy, bioenergy generated at stand-alone biomass plants—generating units not
covered under the CPP—theoretically could reduce generation, and thus stack emissions, at
covered EGUs. But that non-covered generation is higher-emitting than the generation it
replaces, and thus again results in a contemporaneous increase in CO, emissions that can be
discounted or ignored only based on carbon cycle considerations that have no direct connection
to the electrical grid. The out-of-sector offset is one step removed from the covered facility, but
the offset itself remains critical to the conclusion that bioenergy generation reduces emissions of
CO,, the pollutant of central concern under the CPP. Indeed, using stand-alone bioenergy to
generate allowances or ERCs is simply a way of “laundering” otherwise prohibited out-of-sector
offsets.

V. The GHG emissions and climate impacts of combustion of wood for biomass energy
generation in covered facilities must be addressed if reductions are to be real.

“2 See, e.g., Final CPP, 80 Fed. Reg. at 64,762/3 (purchasing offsets is not part of a “system of emission reduction”);
64,776/3 (because emission standards must apply to affected sources, “actions taken by affected sources that do not
result in emission reductions from the affected sources—for example, offsets (e.g., the planting of forests to
sequester CO,)—do not qualify for inclusion in the BSER”); 64,846/3 (state measures plan must account for “out-
of-sector GHG offsets”); 64,891/2-3 & n.920 (states could modify broader programs to “remove flexibility
mechanisms that functionally expand the emission budget, such as out-of-sector offsets . . . .”); 64,891/3-64,892/1
n.922 (achievement of mass-based CO, goal must be “based solely on stack CO, emissions from affected EGUs”
and no “credit” may be reduced from reported stack emissions due to use of GHG offsets); 64,903/3 (“Measures that
reduce CO, emissions outside the electric power sector may not be counted toward meeting a CO, emission
performance level for affected EGUs or a state CO, goal, under either a rate-based or mass-based approach, because
all of the emission reduction measures included in the EPA’s determination of the BSER reduce CO, emissions from
affected EGUs. Examples of measures that may not be counted toward meeting a CO, emission performance level
for affected EGUs or a state CO, goal include GHG offset projects representing emission reductions that occur in
the forestry and agriculture sectors [and] direct air capture . . . .”); 40 C.F.R. § 60.5800(c) (“ERCs may not be issued
to or for any of the following: . . . (3) Measures that reduce CO, emissions outside the electric power sector,
including, for example, GHG offset projects representing emission reductions that occur in the forestry and
agriculture sectors, direct air capture, . ...”).

 See, e.g., EPA’s Responses to Public Comments on the EPA’s Carbon Pollution Emission Guidelines for Existing
Stationary Sources: Electric Utility Generating Units 88 5.7-5.15 at 163, 164 (Aug. 2015).



Center for Biological Diversity

Re: comments regarding the Washington Department of Ecology Proposed Clean Air Rule (Chapter 173-442 WAC)
July 22, 2016

Page 13 of 18

The proposed rule does not recognize the GHG emissions and climate impacts of the
industrial combustion of wood, pursuant to an exemption in a prior statute. ** This means that
not only will the proposed rule not require reductions of these particular emissions, but also that
increased combustion of wood feedstock can itself be used as a reduction measure, either by a
covered facility, such as a large power plant, or as an ERU generated by a non-covered facility.
Under this scenario, the proposed rule would result in increased emissions, rather than reductions
from certain facilities, and potentially from the electricity production sector as a whole.

A. The greenhouse gas emissions from the combustion of wood are real,
guantifiable, and substantial.

Wood contains a great deal of carbon. Harvesting and processing of wood products result
in substantial CO, emissions.*> Combustion of wood for energy instantaneously releases
virtually all of the carbon in the wood to the atmosphere as CO,. Burning wood for energy is
typically less efficient, and thus far more carbon-intensive per unit of energy produced, than
burning fossil fuels. Measured at the stack, biomass combustion produces significantly more CO;
per megawatt-hour than fossil fuel combustion; a large biomass-fueled boiler may have an
emissions rate far in excess of 3,000 Ibs CO, per MWh.*® Smaller-scale facilities using
gasification technology are similarly carbon-intensive; a bioenergy project recently approved by
Placer County, California, would have an emissions rate of more than 3,300 Ibs CO,/MWh.*" As
one recent scientific article noted, “[t]he fact that combustion of biomass generally generates
more CO, emissions to produce a unit of energy than the combustion of fossil fuels increases the
difficulty of achieving the goal of reducing GHG emissions by using woody biomass in the short

“ RCW 70.235.020 (3) Except for purposes of reporting, emissions of carbon dioxide from industrial combustion of
biomass in the form of fuel wood, wood waste, wood by-products, and wood residuals shall not be considered a
greenhouse gas as long as the region's silvicultural sequestration capacity is maintained or increased.

* Mark E. Harmon, et al., Modeling Carbon Stores in Oregon and Washington Forest Products: 1900-1992, 33
CLIMATIC CHANGE 521, 546 (1996) (concluding that 40-60% of carbon in harvested wood is “lost to the atmosphere
... within a few years of harvest” during wood products manufacturing process).

*® The Central Power and Lime facility in Florida, for example, is a former coal-fired facility recently permitted to
convert to a 70-80 MW biomass-fueled power plant. According to permit application materials, the converted
facility would consume the equivalent of 11,381,200 MMBtu of wood fuel per year. See Golder Assoc., Air
Construction Permit Application: Florida Crushed Stone Company Brooksville South Cement Plant’s Steam Electric
Generating Plant, Hernando County Table 4-1 (Sept. 2011). Using the default emissions factor of 93.8 kg/MMBtu
CO, found in 40 C.F.R. Part 98, and conservatively assuming both 8,760 hours per year of operation and electrical
output at the maximum 80 MW nameplate capacity, the facility would produce about 3,350 Ibs/MWh CO,. If the
plant were to produce only 70 MW of electricity, the CO, emissions rate would exceed 3,800 Ibs/MWh. If such a
facility were dispatched to replace one MWh of fossil-fuel fired generation with one MWh of biomass generation,
the facility’s elevated emissions rate would also result in proportionately higher emissions on a mass basis.

“7 Ascent Environmental, Cabin Creek Biomass Facility Project Draft Environmental Impact Report, App. D (July
27, 2012) (describing 2 MW gasification plant with estimated combustion emissions of 26,526 tonnes CO.e/yr and
generating 17,520 MWh/yr of electricity, resulting in an emissions rate of 3,338 lbs CO2e/MWh).
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term.”*® Put more directly, replacing fossil-fired electricity with biomass electricity increases
smokestack CO, emissions. Depending on the overall carbon intensity of the electrical grid, that
increase could be dramatic.

Biomass and fossil CO, are indistinguishable in terms of their atmospheric forcing
effects.*® Claims about the purported climate benefits of biomass energy thus turn entirely on
“net” carbon cycle effects, particularly the possibility that new growth will resequester carbon
emitted from combustion, and/or the possibility that biomass combustion might “avoid”
emissions that would otherwise occur. But even if these net carbon cycle effects are taken into
account, emissions from biomass power plants can increase atmospheric CO, concentrations for
decades to centuries depending on feedstocks, biomass harvest practices, and other factors.
Multiple studies have shown that it can take a very long time to discharge the “carbon debt”
associated with bioenergy production, even where fossil fuel displacement is assumed, and even
where “waste” materials like timber harvest residuals are used for fuel.>® One study, using
realistic assumptions about initially increased and subsequently repeated bioenergy harvests of
woody biomass, concluded that the resulting atmospheric emissions increase may even be
permanent.*

It thus cannot be assumed that biomass CO, emissions have no effect on the climate. As
EPA’s Science Advisory Board panel on biogenic CO, emissions concluded, biomass cannot be
considered a priori “carbon neutral.”* Rather, a full and scrupulously accurate life-cycle analysis
is essential to understanding the atmospheric implications of burning biomass for energy.>* In

“® David Neil Bird, et al., Zero, one, or in between: evaluation of alternative national and entity-level accounting for
bioenergy, 4 GLOBAL CHANGE BIOLOGY BIOENERGY 576, 584 (2012), d0i:10.1111/j.1757-1707.2011.01137 ..
U.S. EPA Science Advisory Board, Science Advisory Board Review of EPA’s Accounting Framework for
Biogenic CO, Emissions from Stationary Sources 7 (Sept. 28, 2012) (hereafter “SAB Panel Report”); see also
Center for Biological Diversity, et al. v. EPA, 722 F.3d 401, 406 (D.C. Cir. 2013) (“In layman’s terms, the
atmosphere makes no distinction between carbon dioxide emitted by biogenic and fossil-fuel sources”).

%0 See, e.g., Stephen R. Mitchell, et al., Carbon Debt and Carbon Sequestration Parity in Forest Bioenergy
Production, GLOBAL CHANGE BIOLOGY BIOENERGY (2012) (“Mitchell 2012”), doi: 10.1111/j.1757-
1707.2012.01173.x; Ernst-Detlef Schulze, et al., Large-scale Bioenergy from Additional Harvest of Forest Biomass
is Neither Sustainable nor Greenhouse Gas Neutral, GLOBAL CHANGE BIOLOGY BIOENERGY (2012), doi:
10.1111/j.1757-1707.2012.01169.x at 1-2; Jon McKechnie, et al., Forest Bioenergy or Forest Carbon? Assessing
Trade-Offs in Greenhouse Gas Mitigation with Wood-Based Fuels, 45 ENVIRON. SCI. TECHNOL. 789 (2011); Anna
Repo, et al., Indirect Carbon Dioxide Emissions from Producing Bioenergy from Forest Harvest Residues, GLOBAL
CHANGE BIOLOGY BIOENERGY (2010) (“Repo 2010), doi: 10.1111/j.1757-1707.2010.01065.%; John Gunn, et al.,
Manomet Center for Conservation Sciences, Massachusetts Biomass Sustainability and Carbon Policy Study (2010),
available at https://www.manomet.org/sites/manomet.org/

files/Manomet_Biomass_Report_Full_LoRez.pdf (visited May 24, 2016).

5! Bjart Holtsmark, The Outcome Is in the Assumptions: Analyzing the Effects on Atmospheric CO, Levels of
Increased Use of Bioenergy From Forest Biomass, GLOBAL CHANGE BIOLOGY BIOENERGY (2012), doi:
10.1111/gcbb.12015.

52 SAB Panel Report, supra note 24 at 18.

%8 See id.; see also generally Timothy D. Searchinger, et al., Fixing a Critical Climate Accounting Error, 326
SCIENCE 527 (2009); see also Mitchell 2012, supra note 50 at 9 (concluding that management of forests for
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particular, biomass emissions must be compared with emissions that would otherwise occur if
the materials were not used for bioenergy.>* Such a comparison requires careful attention not
only to the quantity of emissions, but also to the timeframe on which the emissions occur;
bioenergy emissions occur almost instantaneously, while future resequestration or avoided
decomposition may take years, decades, or even centuries to achieve atmospheric parity.

B. Biomass harvests decrease the carbon sequestration capacity of forests.

The proposed regulations exclude from “covered GHG emissions” “CO, from industrial
combustion of biomass in the form of fuel wood, wood waste, wood by-products, and wood
residuals, as provided in RCW 70.235.020(3).” RCW 70.235.020(3), in turn, states that except
for reporting purposes, carbon dioxide from “industrial combustion” of wood “shall not be
considered a greenhouse gas as long as the region’s silvicultural sequestration capacity is
increased.”

It is a scientific fact that forest biomass removal and combustion can reduce “silvicultural
sequestration capacity” over policy-relevant timescales.>® Recognizing this fact, EPA’s Science
Advisory Board panel roundly rejected EPA’s proposal, in its original draft “Framework” for
assessing biomass CO, emissions, to use a “regional reference point” baseline in accounting.
The “regional reference point” approach assumes that if overall forest carbon stocks are stable or
increasing on an annual basis in the region where a particular biomass-burning facility is located,
there is no need to consider that facility’s biomass CO, emissions.”® EPA’s science panel
concluded that this approach “does not indicate, or estimate, the differences in greenhouse gas
emissions (the actual carbon gains and losses) over time that stem from biomass use. As a result,
the Framework fails to capture the causal connection between forest biomass growth and
harvesting and atmospheric impacts and thus may incorrectly assess net CO, emissions of a
facility’s use of a biogenic feedstock.”®" Other scientists have pointed out that a related
approach—ignoring emissions from facilities using wood from forests managed according to
“sustained yield” principles—"ignor[es] the principles of carbon mass balance” and overlooks
the fact that harvests in managed forests tend to reduce sequestration capacity relative to what
otherwise would have occurred.*®

maximum carbon sequestration provides straightforward and predictable benefits, while managing forests for
bioenergy production requires careful consideration to avoid a net release of carbon to the atmosphere).

% See SAB Panel Report, supra note 49 at 18; see also Michael T. Ter-Mikaelian, et al., The Burning Question:
Does Forest Bioenergy Reduce Carbon Emissions? A Review of Common Misconceptions about Forest Carbon
Accounting, 113 J. FORESTRY 57 (2015).

% See, e.g., Mitchell 2012, supra note 50 [discussing concept of “carbon sequestration parity™].

%% U.S. EPA, Accounting Framework for Biogenic CO, Emissions from Stationary Sources at 42 (Sept. 2011)
(“Original Accounting Framework™), available at
https://www.epa.gov/climatechange/Downloads/ghgemissions/Biogenic-CO2-Accounting-Framework-Report-Sept-
2011.pdf.

" SAB Panel Report, supra note 49 at 5-6.

%8 Ter-Mikaelian, supra note 54.
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Both the proposed regulation and the underlying statute may reflect an unstated baseline
grounded in the erroneous “regional reference point” assumption. But even on the statute’s
terms, both EPA’s science advisors and independent scientists have found that biomass harvest
and combustion necessarily have an effect on “silvicultural sequestration capacity,” regardless of
whether regional forest carbon stocks are “maintained or increased.” Accordingly, CO,
emissions from woody biomass combustion cannot and should not be excluded from coverage
under the proposed regulation.

C. There is no basis for ignoring the CO2 emissions from the industrial combustion
of woody biomass.

Some argue that burning trees and other materials from forest “thinning” operations has
no effect on CO; concentrations. This is also incorrect. Several studies have demonstrated that
thinning forests and burning the resulting materials for bioenergy can result in a loss of forest
carbon stocks and a transfer of carbon to the atmosphere lasting many years. Because it is
impossible to know in advance that wildfire will occur in a thinned stand, thinning operations
may remove carbon that never would have been released in a wildfire; one recent study
concluded, for this and other reasons, that thinning operations tend to remove about three times
as much carbon from the forest as would be avoided in wildfire emissions.® Another report from
Oregon found that thinning operations resulted in a net loss of forest carbon stocks for up to 50
years.®® Another published study found that even light-touch thinning operations in several
Oregon and California forest ecosystems incurred carbon debts lasting longer than 20 years.®
Other recent studies have shown that intensive harvest of logging residues that otherwise would
be left to decompose on site can deplete soil nutrients and retard forest regrowth as well as
reduce soil carbon sequestration.®?

It has been argued that if logging residues otherwise would be burned in the open, using
those same materials for bioenergy might result in a very short carbon payback period. However,
unlike combustion in a bioenergy facility, broadcast and pile burning of logging slash does not
tend to consume all of the material; a significant portion may remain uncombusted on site.
According to Forest Service research, fuel consumption in slash piles can range as low as 75%.%
Combustion factors for broadcast understory burning of coarse woody debris can be as low as

% John L. Campbell, et al., Can fuel-reduction treatments really increase forest carbon storage in the western US by
reducing future fire emissions? FRONT. ECOL. ENV’T (2011), d0i:10.1890/110057.

% Joshua Clark, et al., Impacts of Thinning on Carbon Stores in the PNW: A Plot Level Analysis, Final Report (Ore.
State Univ. College of Forestry May 25, 2011).

8 Tara Hudiburg, et al., Regional carbon dioxide implications of forest bioenergy production, 1 NATURE CLIMATE
CHANGE 419 (2011), doi:10.1038/NCLIMATE1264.

%2 David L. Achat, et al., Forest soil carbon is threatened by intensive biomass harvesting, SCIENTIFIC REPORTS
5:15991 (2015), doi:10.1038/srep15991; D.L. Achat, et al., Quantifying consequences of removing harvesting
residues on forest soils and tree growth — A meta-analysis, 348 FOREST ECOLOGY & MGMT. 124 (2015).

% Colin C. Hardy, Guidelines for Estimating Volume, Biomass, and Smoke Production for Piled Slash, U.S. Dept. of
Agriculture, Forest Service, Pacific Northwest Research Station, Gen. Tech. Rep. PNW-GTR-364 (1996).
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609%.°* Moreover, open burning of slash is not a universal practice, nor is it universally
permissible; rather, it depends on local conditions, including weather and relevant air quality
regulations.

Nor can other potential woody biomass feedstocks be treated as carbon neutral by default.
Sawmill waste, for example, might be used for wood products manufacturing rather than
disposed of in a manner that results in short-term decomposition emissions; use of this material
for bioenergy thus might result in long-term net increases in atmospheric CO,.%® Forestry
residues (including the “slash” left behind from logging operations) also typically take years to
decades to decompose, and use of these materials can incur a significant carbon debt period.®®
Moreover, recent studies have shown that intensive harvest of logging residues that otherwise
would be left to decompose on site can deplete soil nutrients and retard forest regrowth as well as
reduce soil carbon sequestration.®’

Finally, the state cannot assume that materials produced under state (or private)
“sustainable forestry” programs will result in atmospheric CO, reductions within relevant time
frames. State-level sustained yield forestry regulations may ensure that overall growth exceeds
harvest, but they do not ensure the carbon neutrality of bioenergy or otherwise guarantee against
net transfers of forest carbon to the atmosphere compared to what would occur in the absence of
biomass generation.®®

VIIl. Conclusion

The Center for Biological Diversity strongly urges the Department of Ecology and
Governor Inslee to consider major changes to the proposed regulation and Washington’s
approach to achieving the greenhouse gas emissions reductions necessary to achieve the state’s
goals. We understand that undertaking these changes will most likely require issuing a revised
regulation, as has already occurred once with this regulation. And we further understand that the
state is operating under a court-ordered deadline pursuant to litigation from Our Children’s Trust.
However, given the fundamental inadequacies of the proposed regulation, and the great
importance of setting the state on a course for reducing greenhouse gas emissions and limiting

% See Eric E. Knapp et al., Fuel Reduction and Coarse Woody Debris Dynamics with Early Season and Late Season
Prescribed Fire in a Sierra Nevada Mixed Conifer Forest, 208 FOREST ECOLOGY & MGMT. 383 (2005).

% U.S. EPA, Framework for Assessing Biogenic CO; Emissions from Stationary Sources, App. D at D-7 to D-9
(Nov. 2014) (“Revised Draft Framework™).

% EPA has acknowledged that forestry residues, for example, may take 10-15 years to decompose if not used for
bioenergy. Deferral for CO, Emissions From Bioenergy and Other Biogenic Sources Under the Prevention of
Significant Deterioration (PSD) and Title V Programs: Proposed Rule, 76 Fed. Reg. 15249, 15259/1 (March 21,
2011). Other studies have shown that larger “residues” may take much longer to decompose. See Anna Repo, et al.,
Indirect Carbon Dioxide Emissions from Producing Bioenergy from Forest Harvest Residues, Global Change
Biology Bioenergy (2010) (“Repo 2010”), doi: 10.1111/j.1757-1707.2010.01065.x.

" David L. Achat, et al., Forest soil carbon is threatened by intensive biomass harvesting, Scientific Reports
5:15991 (2015), doi:10.1038/srep15991; D.L. Achat, et al., Quantifying consequences of removing harvesting
residues on forest soils and tree growth — A meta-analysis, 348 Forest Ecology & Mgmt. 124 (2015).

%8 See Ter-Mikaelian 2015, supra note 54.
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the negative impacts to Washington’s environment, economy, and communities, it would be
counterproductive to adopt the proposed regulation in its current form. The State must address
several fundamental policy decisions embodied in the rule that would undermine the
development of an effective climate program and achievement of meaningful greenhouse gas
emissions reductions, while creating the very real risk of generating non-additional reductions.

Thank you for your consideration of these comments. Please contact us if you have any
questions.

Sincerely,

Anna Moritz

Staff Attorney

(425) 780-6204
mmoritz@biologicaldiversity.org

Brian Nowicki

California Climate Policy Director
(916) 201-6938
bnowicki@biologicaldiversity.org
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July 22, 2016

Washington State Department of Ecology
300 Desmond Drive SE
Lacey, WA 98503

RE: Comments on Clean Air Rule
To whom it may concern:

During the interim between the initial release and re-release of the Clean Air Rule (CAR), Chelan
PUD provided comments to Ecology describing our greenhouse gas principles and the elements
and objectives we believe should be part of a successful greenhouse gas program. Ecology
made several changes that we believe are improvements.

The inclusion of all eligible renewable resources as sources of emission reduction units (ERUs) is
a welcome change. Washington State is fortunate to have large amounts of hydropower
generation. The state should seek to take advantage of these plentiful, carbon-free resources as
part of its greenhouse gas reduction strategy. Recognizing the value of incremental hydropower
is a good first step. Similarly, allowing the use of energy efficiency gains, beyond those required
for the Energy Independence Act, to generate ERUs could encourage increased utilization of
energy efficiency—another beneficial, carbon-free resource.

Chelan PUD also appreciates the changes Ecology made to remove incentives for industrial
entities that eliminate or relocate in-state production. This change benefits local communities
that may have faced the prospect of lost jobs and economic opportunity, if companies had
chosen to leave the state to exploit the original rule. The changes to the rule should also
decrease opportunities for greenhouse gas leakage from the industrial sector, helping the rule
meet its overall greenhouse gas reduction goals.

As Ecology finalizes the CAR, there are two areas that require additional improvement: the plan
for transitioning the electricity sector to the Clean Power Plan (CPP), and the framework for
generating, banking, and transferring ERUs. Chelan PUD also suggests some clarifying language
regarding the use of incremental hydropower and energy efficiency for generating ERUs.

COMMISSIONERS: Gy Arsencault, Caran Bergron, Dennis 8 Bolz, dvn Congedon, Rondy Simih GENERAL MANAGER: Sraw Hiright



Clean Power Plan Transition

The State Implementation Plan should be mass-based and trading-ready

As Chelan PUD pointed out in prior comments, a mass-based, trading-ready program is the best
option for Washington to use for CPP implementation. It provides a least-cost approach to
reductions that benefits consumers. The approach is lower-cost because it is technology
neutral—allowing Washington to leverage its abundant supply of hydropower. A mass-based
program also accounts for all emissions from covered electric generators and caps total, actual
emissions. This would reduce reporting and compliance costs. There are also several mass-
based programs operating in North America that could serve as models for Washington’s
system, reducing the development and implementation costs.

Adopting a mass-based, trading-ready program would provide more opportunities for linkage
with other states. For example, California already has an operating cap-and-trade program, and
the Oregon Department of Environmental Quality is currently studying a mass-based
greenhouse gas program. The electricity sector operates in an interstate system, and an
interstate approach to greenhouse gas regulation is appropriate. Many Northwest entities are
joining the Energy Imbalance Market, which already takes into account California’s mass-based
greenhouse gas program. Because the electricity market is an interstate market, linkage
provides several benefits to Washington consumers. it provides consistent regulation of electric
generators, further reducing opportunities for leakage. Linkage also creates uniform carbon
pricing and a broader allowance market, lowering costs to consumers.

Additionally, Washington must adopt a trading-ready program in order to take advantage of
EPA’s Clean Energy Incentive Program. The Clean Energy Incentive Program would reward the
state for its early actions, providing additional benefit to consumers.

Work on the Clean Power Plan transition needs to start as soon as practicable

Moving from CAR to CPP presents a relatively quick transition between two very different
regulatory regimes. A number of parties—in and out of Washington—will be making decisions
about long-term actions to best position themselves for CPP implementation. Early action by
Ecology, including early discussions with affected stakeholders will allow for good decision-
making and resource planning. Conversely, delays in developing the state’s implementation
plan will make it more difficult for those entities to effectively plan for the CPP transition. By
starting to work on the transition plan sooner, Ecology can help mitigate market uncertainty
and the risk of unnecessary or stranded costs.

Additionally, early action in Washington may also encourage other states to look at their CPP
plans sooner rather than later. This increases the opportunity for collaboration between the
states to discuss program linkage and other design elements that would benefit consumers.



It is also important to begin promptly so that Ecology has sufficient time and resources to
develop a sustainable plan. For example, Ecology has noted that it will need to use the CAR’s 3-
year grace period for EITEs to refine the program. This indicates both that significant time and
effort will be required to develop the CPP transition plan, and that Ecology staff will have
competing demands on their time from CAR implementation. Beginning as soon as practicable
will ensure Ecology is able to gather and process the data necessary to develop appropriate CPP
allowance targets and craft the policy and regulatory language for its CPP state implementation
plan.

Emission Reduction Unit Generation and Ownership

Ecology has stated that only entities with a compliance obligation can generate ERUs, but ERU
generation should not be so restrictive. Parties with the ability to create surplus RECs, surplus
energy efficiency, or take other measures that can create ERUs will have more incentive to do
so if they can generate, bank, and transfer those ERUs themselves. RECs have a shorter shelf-
life than ERUs—and incremental hydropower has an even shorter lifespan than RECs. Allowing
entities without a compliance obligation to generate ERUs themselves will create a deeper pool
of ERUs for trading under the CAR.

Furthermore, allowing those entities to bank and transfer ERUs will create a more liquid market
for those instruments. The CAR already contemplates that there will be ERU transfers, and even
that there will be assisted transfers of ERUs. If the goal is to facilitate these transfers—and it
should be, because it lowers costs for consumers—then more entities should be allowed to
generate, bank, and transfer ERUs.

Chelan PUD recognizes that Ecology does not want a completely open-ended ownership
structure. A reasonable limitation would be to confine ERU ownership to entities that take
actions to generate ERUs. For example, if an entity can generate surplus RECs, that entity
should be permitted to generate ERUs from those RECs, and bank or transfer those ERUs as it
sees fit.

Chelan PUD notes that, as written, the CAR is not as restrictive as Ecology has described it
regarding ERU ownership. The sections on recording, banking, and exchanging ERUs (sections
173-442-120, 130, and 140, respectively) apply to covered parties. The CAR defines a covered
party as the owner or operator of a stationary source located in Washington. Stationary source
is not defined in the CAR, but section 173-442-020(3) incorporates the definitions in chapter
173-400 WAC by reference. Stationary source is defined in 173-400-030(86) as “any building,
structure, facility, or installation which emits or may emit any air contaminant.” Thus, as
written, an entity can be a “covered party” under the CAR that can own, bank, and transfer
ERUs without having any compliance obligation.

Requested Clarifications



In addition to its comments, Chelan PUD proposes the following specific changes to the text of
the rule. These revisions are clarifications to ensure these sections of the CAR function as
intended.

Section 173-442-160(5){b)(i} of the CAR states that all eligible renewable resources, as defined
by RCW 19.285.030(12}, located within Washington may generate ERUs. Section 173-442-
160(5)(b) mentions retirement of RECs and the Energy Independence Act; however, entities
using incremental hydropower do not retire RECs for compliance with the Energy Independence
Act. Adding the below suggested language to the “renewable energy credit” definition
(emphasized text) in section 173-442-020{1)(q) would provide additional clarity.

“Renewable energy credit” means a tradable certificate of proof of an eligible

renewable resource, as defined in RCW 19.285.030(12), that is verified by the
renewable energy credit tracking system identified in WAC 194-37-210(1) and
which includes all of the nonpower attributes associated with that electricity as
identified in RCW 19.285.030(15).

Section 173-442-160(5)(a) of the CAR states that acquisition of conservation and energy
efficiency, in excess of the targets required by RCW 19.285.040, may generate ERUs. Adding the
below suggested language (emphasized text) to 173-442-160(5)}{a) would provide additional
clarity that ERUs from energy efficiency are not limited to the first year of the energy efficiency
measure.

The acquisition of conservation and energy efficiency in excess of the targets
required by the Energy Independence Act per RCW 19.285.040 and any
additional targets established by the utilities and transportation commission by
rule or order may generate ERUs over the life of the conservation or energy

efficiency measure.

We appreciate Ecology’s continuing efforts to refine the CAR. We offer our comments and
suggested revisions—along with our prior submissions outlining our principles and preferred
solutions—for your consideration when finalizing the CAR. Please do not hesitate to contact us
with questions or comments.

Sincerely,

4

Stephen J. Wright
General Manager
Chelan County PUD
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Submitted via email: AQComments@ecy.wa.gov

Washington Department of Ecology
300 Desmond Drive SE
Lacey, WA 98503

Subject: Comments on Clean Air Rule

Clark Public Utilities appreciates this opportunity to provide comments to the Department of
Ecology (Department) on the rulemaking under the Clean Air Rule (CAR) and the reduction of
greenhouse gas emissions in Washington State as it relates to the electric sector. As members
of the Public Generating Pool, Washington Public Utility District Association, and Western
Power Trading Forum we support and echo the comments submitted by those entities while
specifically highlighting the following concerns.

Clark Public Utilities acknowledges the difficulty the Department of Ecology is tasked with and
appreciates the level of engagement extended to stakeholders. We appreciate the efforts put
forward by your staff in an attempt to craft an emissions reduction program that equitably
delivers on the goals of the State. However, as written it is unlikely that the rule will result in
actual emission reductions from the electricity sector.

Emissions from the electric sector is best regulated under a multi-state trading ready program
that relies on Washington'’s efficient natural gas plants and other low emission resources to
offset higher emission resources outside the state. As written the Clean Air Rule would not
encourage such behavior in the electric sector. We recommend that the Department exempt the
electric sector from the rule and harmonize regulation of that sector with the principles and
framework set out in the building blocks in the Clean Power Plan. In the alternative, we offer
several suggested changes to the language in the Draft 102 Clean Air Rule that will make the
program more effective in reducing emissions and benefits to Washington State residents.

Consistency with the Federal Clean Power Plan

Electricity is essential to the economy, health and vitality of the community; the price and
reliability of power impacts customers and businesses alike. Ratepayers rely on Clark Public
Utilities to deliver the most value for the services we provide. They also rely on us to maintain
stable and low rates so that they can plan their individual budgets around the cost of their
monthly energy bill. This is most important for low and mid-level income families, as well as
industrial and commercial customers that cannot absorb rate increases.

We balance a complex portfolio of energy resources including hydro, wind, solar and our
combined cycle natural gas plant while also making significant investments in conservation

P.O. Box 8900 « Vancouver, Washington 98668 « www.clarkpublicutilities.com
Vancouver (360) 992-3000 ¢ Portland (503) 285-9141 « Fax (360) 992-3204 « Email: mailbox@clarkpud.com



programs. One of our primary functions is to manage our portfolio of resources and obligations
in order to limit exposure to price fluctuations for gas, power, or regulatory obligations. As a
result, it is concerning that the Department would obligate the electric sector to comply under
the CAR regulation with the intent of transitioning to an entirely new carbon regulation within just
a few years. The baseline and reduce trading model in the CAR is not compatible with trading
ready options in the Clean Power Plan. It is also unclear how this transition will occur; the
Department would have to adopt a completely different model to take advantage of such trading
options. This undermines our ability to plan for our customers, raises the potential for
unnecessary additional costs, and discourages investment in measures that provide real
reductions in carbon in the most cost effective manner.

We believe a better mechanism is to create regulatory certainty by developing a trading ready
program under the Clean Power Plan that recognizes the regional nature of the electricity
sector. Therefore, we ask the Department to again consider excluding the electric sector from
regulation under the CAR and begin developing regulation of that sector with the principles and
framework set out in the building blocks in the Clean Power Plan.

In the Alternative

If the Department moves forward with regulating the electric sector under the CAR then we
present five modifications that will make the program more effective in reducing emissions and
ensuring that money spent on compliance with the CAR provides the most benefits to residents
and businesses in the State of Washington.

Baseline Change

The Clean Air Rule calls for using emission data from 2012 as part of the baseline target
calculation. In 2012 there were high flows on the river, high wind, low natural gas prices, and
lower than normal retail loads. As a result, economics incentivized the Utility to displace the
River Road Generating Plant for seven months, much longer than usual. Given this, the CAR
baseline establishes a target that is artificially low for the River Road Generating Plant. It is
noteworthy that the Federal Clean Power Plan recognized the market anomalies in 2012 and
specifically scaled up the emissions for that year. It is concerning that the CAR does not also
take this into consideration and make appropriate modifications.

In addition, any displacement due to the influence of the CAR from the River Road Generating
Plant will likely increase regional carbon emissions and simply result in a cost shift to
Washington ratepayers. The CAR will raise operating costs for in-state resources above the
cost of purchasing generation from any unregulated source. As a result, reduced generation at
the Plant will likely be replaced by purchases from unregulated coal and gas resources both
inside and outside the state. Given the River Road Generating Plant’s high level of efficiency it
is highly unlikely that these resources will produce fewer emissions.

We suggest a modification to the baseline calculation to exclude 2012.
Energy Efficiency Credit For the Life of Measure, Not Just First Year Savings

Conservation provides immediate, impactful customer energy savings, reduces stress on
transmission and distribution lines, and is one of the most useful ways to reduce emissions from
the electric sector. The Clean Air Rule should incentivize additional cost-effective conservation
to reduce emissions. Conservation serves to reduce the utility’s load, which in turn reduces the
need to procure additional generation. More specifically conservation measures reduce Clark
Public Utilities’ load in the first year it is implemented, and each year thereafter for the useful life
of the conservation measure.



When determining what constitutes cost effective conservation the useful life of the measure is
considered thus limiting emission reduction credits to first year savings will distort long-term cost
benefits. If savings are only given for the first year life of the measure then this will undervalue
measures that have a long-term benefit at a higher cost. Accounting for this benefit in the CAR
will serve to send appropriate price signals that encourage additional conservation.

The Clean Air Rule should clarify that each year the utility can count on conservation credits for
the useful life of the measure for purposes of complying with the CAR as these investments
reduce GHG for the life of the measures.

Furthermore, the Clean Power Plan recognized the importance of energy efficiency with respect
to low income customers by providing additional incentives as part of the EPA’s Clean Energy
Incentive Program. The CAR should also recognize the importance of targeting low income
communities and promote early adoption of energy efficiency measures which benefit low
income families who are struggling to pay their energy bills.

We ask for clarification that the whole useful life of energy efficiency measures be used to offset
emission limits under the Clean Air Rule and provide additional incentives for conservation
implemented in low income communities.

Transportation Electrification

The initiatives authorized by the CAR related to the transportation sector are limited and should
be expanded. The transportation sector is the greatest source of carbon emissions in
Washington and yet the Clean Air Rule does little to incent programs that could demonstrably
reduce emissions in this sector. The CAR should encourage and support electrification of the
transportation sector.

For example, Clark Public Utilities’ service territory has many key large parking/retail areas
along the I-5 corridor that provide strategic locations for electric charging stations, potentially at
targeted, or reduced, rates for electric vehicle charging. It does not appear that the CAR would
provide a crediting mechanism for these initiatives. If Ecology wishes to meet the Governor’s
desire to act quickly, the limited flexibility to create programs in the Washington transportation
sector severely limits the speed and magnitude of achievable GHG reductions.

We ask for expansion of the transportation measures that can serve to offset emissions,
including the establishment of vehicle electrification programs.

Renewable Energy Credits

We appreciate that Ecology has included a compliance method under the Clean Air Rule that
allows for the use of in-state Renewable Energy Credits not necessary for meeting 1-937
compliance; however, we are concerned that the current provisions in the CAR unnecessarily
restricts the use of all 1-937 qualified RECs. The CAR limits the use of RECs to only those
produced by renewable generation in Washington. This is inconsistent with the RECs that can
be used for 1-937 compliance, which provides for a much larger footprint. Clark purchases the
entire output of Combine Hills Il wind farm in Oregon. Under the Clean Air Rule, excess RECs
not needed for 1-937 compliance would be worthless for compliance with the CAR. Creating a
market for Washington-only Renewable Energy Credits through the CAR will likely distort REC
market pricing and result in unnecessary increased costs to utilities while not serving to reduce
carbon emissions. We believe a better mechanism would be to allow covered entities to comply
with RECs that meet the 1-937 geographic footprint.



We ask that Renewable Energy Credits that qualify under I-937 to also be considered compliant
under the CAR and eliminate the requirement that the RECs be generated in Washington.

Waiver for Reliability

River Road Generating Plant is a uniquely situated resource providing reliable baseload
generation within the region. The River Road Generating Plant provides significant value to the
transmission system and in particular the Portland/Vancouver metropolitan area. It is
foreseeable that Clark Public Utilities will displace the plant due to economics directly
attributable to the CAR causing reliability challenges in the region during certain parts of the
year. If this is the case, we might be asked by the Bonneville Power Administration or Peak
Reliability, NERC’s Western Regions’ Reliability Coordinator, to run the plant. We believe that in
such instances we will return the River Road Generating Plant to service however the GHG
output for these timeframes should not count toward Clark Public Utilities’ target. We believe
that the Department of Ecology should exempt the emission produced during hours when the
plant is operating for reliability reasons at the direction of a reliability coordinator.

We ask for an exemption from the CAR for emissions produced during hours when the plant is
operating for reliability reasons at the direction of a reliability coordinator.

Sincerely,
Do
D g AVEN

Wayne Nelson, CEO/General Manager
Clark Public Utilities
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Submitted via email: AQComments@ecy.wa.gov

Washington Department of Ecology
300 Desmond Drive SE
Lacey, WA 98503

Subject: Comments on Clean Air Rule

Clark Public Utilities appreciates this opportunity to provide comments to the Department of
Ecology (Department) on the rulemaking under the Clean Air Rule (CAR) and the reduction of
greenhouse gas emissions in Washington State as it relates to the electric sector. As members
of the Public Generating Pool, Washington Public Utility District Association, and Western
Power Trading Forum we support and echo the comments submitted by those entities while
specifically highlighting the following concerns.

Clark Public Utilities acknowledges the difficulty the Department of Ecology is tasked with and
appreciates the level of engagement extended to stakeholders. We appreciate the efforts put
forward by your staff in an attempt to craft an emissions reduction program that equitably
delivers on the goals of the State. However, as written it is unlikely that the rule will result in
actual emission reductions from the electricity sector.

Emissions from the electric sector is best regulated under a multi-state trading ready program
that relies on Washington'’s efficient natural gas plants and other low emission resources to
offset higher emission resources outside the state. As written the Clean Air Rule would not
encourage such behavior in the electric sector. We recommend that the Department exempt the
electric sector from the rule and harmonize regulation of that sector with the principles and
framework set out in the building blocks in the Clean Power Plan. In the alternative, we offer
several suggested changes to the language in the Draft 102 Clean Air Rule that will make the
program more effective in reducing emissions and benefits to Washington State residents.

Consistency with the Federal Clean Power Plan

Electricity is essential to the economy, health and vitality of the community; the price and
reliability of power impacts customers and businesses alike. Ratepayers rely on Clark Public
Utilities to deliver the most value for the services we provide. They also rely on us to maintain
stable and low rates so that they can plan their individual budgets around the cost of their
monthly energy bill. This is most important for low and mid-level income families, as well as
industrial and commercial customers that cannot absorb rate increases.

We balance a complex portfolio of energy resources including hydro, wind, solar and our
combined cycle natural gas plant while also making significant investments in conservation
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programs. One of our primary functions is to manage our portfolio of resources and obligations
in order to limit exposure to price fluctuations for gas, power, or regulatory obligations. As a
result, it is concerning that the Department would obligate the electric sector to comply under
the CAR regulation with the intent of transitioning to an entirely new carbon regulation within just
a few years. The baseline and reduce trading model in the CAR is not compatible with trading
ready options in the Clean Power Plan. It is also unclear how this transition will occur; the
Department would have to adopt a completely different model to take advantage of such trading
options. This undermines our ability to plan for our customers, raises the potential for
unnecessary additional costs, and discourages investment in measures that provide real
reductions in carbon in the most cost effective manner.

We believe a better mechanism is to create regulatory certainty by developing a trading ready
program under the Clean Power Plan that recognizes the regional nature of the electricity
sector. Therefore, we ask the Department to again consider excluding the electric sector from
regulation under the CAR and begin developing regulation of that sector with the principles and
framework set out in the building blocks in the Clean Power Plan.

In the Alternative

If the Department moves forward with regulating the electric sector under the CAR then we
present five modifications that will make the program more effective in reducing emissions and
ensuring that money spent on compliance with the CAR provides the most benefits to residents
and businesses in the State of Washington.

Baseline Change

The Clean Air Rule calls for using emission data from 2012 as part of the baseline target
calculation. In 2012 there were high flows on the river, high wind, low natural gas prices, and
lower than normal retail loads. As a result, economics incentivized the Utility to displace the
River Road Generating Plant for seven months, much longer than usual. Given this, the CAR
baseline establishes a target that is artificially low for the River Road Generating Plant. It is
noteworthy that the Federal Clean Power Plan recognized the market anomalies in 2012 and
specifically scaled up the emissions for that year. It is concerning that the CAR does not also
take this into consideration and make appropriate modifications.

In addition, any displacement due to the influence of the CAR from the River Road Generating
Plant will likely increase regional carbon emissions and simply result in a cost shift to
Washington ratepayers. The CAR will raise operating costs for in-state resources above the
cost of purchasing generation from any unregulated source. As a result, reduced generation at
the Plant will likely be replaced by purchases from unregulated coal and gas resources both
inside and outside the state. Given the River Road Generating Plant’s high level of efficiency it
is highly unlikely that these resources will produce fewer emissions.

We suggest a modification to the baseline calculation to exclude 2012.
Energy Efficiency Credit For the Life of Measure, Not Just First Year Savings

Conservation provides immediate, impactful customer energy savings, reduces stress on
transmission and distribution lines, and is one of the most useful ways to reduce emissions from
the electric sector. The Clean Air Rule should incentivize additional cost-effective conservation
to reduce emissions. Conservation serves to reduce the utility’s load, which in turn reduces the
need to procure additional generation. More specifically conservation measures reduce Clark
Public Utilities’ load in the first year it is implemented, and each year thereafter for the useful life
of the conservation measure.



When determining what constitutes cost effective conservation the useful life of the measure is
considered thus limiting emission reduction credits to first year savings will distort long-term cost
benefits. If savings are only given for the first year life of the measure then this will undervalue
measures that have a long-term benefit at a higher cost. Accounting for this benefit in the CAR
will serve to send appropriate price signals that encourage additional conservation.

The Clean Air Rule should clarify that each year the utility can count on conservation credits for
the useful life of the measure for purposes of complying with the CAR as these investments
reduce GHG for the life of the measures.

Furthermore, the Clean Power Plan recognized the importance of energy efficiency with respect
to low income customers by providing additional incentives as part of the EPA’s Clean Energy
Incentive Program. The CAR should also recognize the importance of targeting low income
communities and promote early adoption of energy efficiency measures which benefit low
income families who are struggling to pay their energy bills.

We ask for clarification that the whole useful life of energy efficiency measures be used to offset
emission limits under the Clean Air Rule and provide additional incentives for conservation
implemented in low income communities.

Transportation Electrification

The initiatives authorized by the CAR related to the transportation sector are limited and should
be expanded. The transportation sector is the greatest source of carbon emissions in
Washington and yet the Clean Air Rule does little to incent programs that could demonstrably
reduce emissions in this sector. The CAR should encourage and support electrification of the
transportation sector.

For example, Clark Public Utilities’ service territory has many key large parking/retail areas
along the I-5 corridor that provide strategic locations for electric charging stations, potentially at
targeted, or reduced, rates for electric vehicle charging. It does not appear that the CAR would
provide a crediting mechanism for these initiatives. If Ecology wishes to meet the Governor’s
desire to act quickly, the limited flexibility to create programs in the Washington transportation
sector severely limits the speed and magnitude of achievable GHG reductions.

We ask for expansion of the transportation measures that can serve to offset emissions,
including the establishment of vehicle electrification programs.

Renewable Energy Credits

We appreciate that Ecology has included a compliance method under the Clean Air Rule that
allows for the use of in-state Renewable Energy Credits not necessary for meeting 1-937
compliance; however, we are concerned that the current provisions in the CAR unnecessarily
restricts the use of all 1-937 qualified RECs. The CAR limits the use of RECs to only those
produced by renewable generation in Washington. This is inconsistent with the RECs that can
be used for 1-937 compliance, which provides for a much larger footprint. Clark purchases the
entire output of Combine Hills Il wind farm in Oregon. Under the Clean Air Rule, excess RECs
not needed for 1-937 compliance would be worthless for compliance with the CAR. Creating a
market for Washington-only Renewable Energy Credits through the CAR will likely distort REC
market pricing and result in unnecessary increased costs to utilities while not serving to reduce
carbon emissions. We believe a better mechanism would be to allow covered entities to comply
with RECs that meet the 1-937 geographic footprint.



We ask that Renewable Energy Credits that qualify under I-937 to also be considered compliant
under the CAR and eliminate the requirement that the RECs be generated in Washington.

Waiver for Reliability

River Road Generating Plant is a uniquely situated resource providing reliable baseload
generation within the region. The River Road Generating Plant provides significant value to the
transmission system and in particular the Portland/Vancouver metropolitan area. It is
foreseeable that Clark Public Utilities will displace the plant due to economics directly
attributable to the CAR causing reliability challenges in the region during certain parts of the
year. If this is the case, we might be asked by the Bonneville Power Administration or Peak
Reliability, NERC’s Western Regions’ Reliability Coordinator, to run the plant. We believe that in
such instances we will return the River Road Generating Plant to service however the GHG
output for these timeframes should not count toward Clark Public Utilities’ target. We believe
that the Department of Ecology should exempt the emission produced during hours when the
plant is operating for reliability reasons at the direction of a reliability coordinator.

We ask for an exemption from the CAR for emissions produced during hours when the plant is
operating for reliability reasons at the direction of a reliability coordinator.

Sincerely,
Do
D g AVEN

Wayne Nelson, CEO/General Manager
Clark Public Utilities
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(949) 437-1000
www.cleanenergyfuels.com Ryan Kenny
Senior Public Policy and Regulatory Affairs Advisor
Mr. Sam Wilson July 22, 2016

Washington Department of Ecology
Air Quality Program

P.O. Box 47600

Olympia, WA 98504-7600

RE: Proposed Clean Air Rule
Dear Mr. Wilson:

Clean Energy would like to submit the following comments concerning the proposed Washington Clean Air
Rule as the on-going process proceeds.

As North America’s largest provider of natural gas transportation fuel with over nineteen years of leading
industry experience, we provide construction, operation and maintenance services for refueling stations. We
have a deep understanding of the growing marketplace, and our portfolio includes over 589 stations in 43
states, including a significant presence of 18 in the great state of Washington.

Already used as a clean, low carbon source of energy around the world, natural gas is abundant and proven
to be a cost-saving alternative fuel. Natural gas for transportation fuel strengthens our economy with lower
fuel costs, increases our energy security, and significantly benefits our environment by reducing carbon
emissions and smog-forming NOx emissions by up to 23% and 35%, respectively, relative to diesel fuel.
Carbon emissions are reduced even further — between 80 to 90% - when renewable natural gas (RNG) is
used instead of diesel.

One of the primary motivations of Governor Inslee for adopting this rule is to stem the negative impacts of
climate change, of which transportation is a significant contributor, especially the heavy-duty sector which is
primarily run on petroleum fuels. Reducing GHG emissions 25% below 1990 levels by 2035 is a noble goal
that we support, with the alternative of not taking any such action devastating to the great state of
Washington’s economy, environment and public health. The state can greatly curtail transportation’s harmful
environmental effects by incorporating cleaner fuels and advanced vehicles in this space.

We are encouraged that this updated draft of the proposed Clean Air Rule includes transportation fuels and
that cleaner, more environmentally beneficial fuels such as RNG would be allowed to generate credits that
can be sold to other regulated parties for compliance. This credit generation is vital for alternative fuels to
compete with petroleum fuels to reduce GHG emissions.

As opposed to a carbon tax, which deposits revenue with the state government, a program such as this would
instead direct money to the producer of the low carbon transportation fuel, without middlemen, bureaucracy,
and government waste. This is a more efficient way to incentivize private market investment in low carbon
transportation fuels.

North America’s leader in clean transportation



Landfills as a Source for RNG

We are concerned, however, that landfills — a prime source of organic waste for RNG — will not be exempt
from the proposed Rule as it is now with California’s AB 32 Cap and Trade program. We believe
Washington should proceed to limit barriers and create as much incentive as possible to stimulate and
support the alternative fuels industry.

GAME CHANGER: “Next Generation Heavy-Duty Natural Gas Engines Fueled by Renewable Natural
Gas”

What role can heavy-duty natural gas vehicles play in meeting Washington’s air quality goals? The state will
not reach greenhouse gas emission (GHG) reductions and other goals without dedicating significant
resources — and preventing impediments to growth - to the heavy-duty transportation sector to decrease
dependence on diesel fuel and increase the use of much cleaner lower carbon fuel alternatives. To this
Washington must incentivize the production and distribution of alternative fuels.

In May 2016 a groundbreaking major report was released, Game Changer! — sponsored by several
stakeholders including the CA South Coast Air Qualified Management District — which concluded that there
should be an immediate start to deploying zero-emission and near-zero-emission heavy-duty vehicle (HDV)
technologies on a wide-scale basis in the United States. It stated, “Expeditious action is needed to reduce
smog-forming emissions from HDVs to restore healthful air quality—as is legally required under the federal
Clean Air Act—for approximately 166 million Americans who reside in areas with exceedingly poor air quality.
At the same time, to combat global climate change, the United States must aggressively reduce greenhouse
gas (GHG) emissions from HDVs, which are the fastest growing segment of U.S. transportation for energy
use and emissions.”

Washington will not reach greenhouse gas emission (GHG) reductions and other goals without dedicating
significant resources to the heavy-duty class 7 and 8 transportation sector to decrease its dependence upon
diesel fuel use and increase the use of much cleaner low carbon fuels. To this end, the recent ARB-certified
Cummins Westport's 0.01 g/bhp-hr NOx heavy-duty engine will play a significant role as it is a game changer
for the transportation sector and public health. The 9L engine is now available for deployment and the 12L
scheduled for late 2017.

These low-NOx engines set at the 0.02 g/bhp-hr standard, powered by natural gas or RNG, or a blend of the
two, will achieve greater environmental benefits than any electrified system for 1/5" to 1/10" the cost and far
fewer operational and logistical challenges, as natural gas technology can be seamlessly integrated into large
natural gas fleet operations such as drayage, goods movement, refuse, transit, and airport operations.

NATURAL GAS VS. CLEAN DIESEL TRUCKS

How do NOx emission levels from the latest technology heavy-duty natural gas trucks compare to NOx levels
from heavy duty diesel trucks? Natural gas vehicles — an alternative to diesel — are in wide use throughout
the heavy- and medium-duty sector today, and a fleet owner could immediately deploy a certified low-NOx
engine meeting a 90% NOx reduction target for numerous heavy- and medium-duty applications. This is not
the case, however, for diesel engines as there is not an approved low-NOx certification on the market. In
fact, certification targets for low-NOx diesel engines range from 0.05 to 0.1 g/bhp-hr and are not anticipated
to materialize for another 1 to 2 years. That said, a 0.05 g NOx engine presents only a 75% reduction and a
0.1 g NOx engine presents only a 50% reduction when most regions require a 90% to reach 8-hour ozone

1 http://ngvgamechanger.com/




attainment goals set by EPA. Itis interesting to note that low-NOx engines meeting the 0.02 g/bhp-hr standard
are considered necessary and the most technically feasible way to meet goals to reduce levels of ozone, PM,
carbon, and petroleum fuels by leading air quality authorities.

There are not any diesel engines in development today that are capable of certifying to the 90% low-NOx
target. Natural gas engines run on both gaseous and liquid fuels and it remains to be the only engine strategy
certified to meet the 90% low-NOx value of 0.02 g NOx.

WHAT OTHER ALTERNATIVE FUEL ENGINES ARE BEING DEVELOPED?

Heavy-duty battery and fuel cell engines are not expected to enter the heavy-duty class 7 and 8 truck space
for up to 35 years in some cases according to the California Air Resources Board’s technical assessments,
while near-zero natural gas heavy-duty engines will be deployed in a few months and positively contributing
to the state’s environmental, public health, carbon and petroleum reduction goals. In addition, it is worth
noting that battery and fuel cell vehicles are often referred to as zero emission vehicles but their capability of
being truly zero in emissions largely depends upon whether or not the vehicle’s power source is emissions
free. Low-NOx strategies combined with renewable fuels can demonstrate far superior emissions
benefits for NOx and GHG emissions today as neither are dependent upon the composition of the

grid.

WA EMISSIONS CAP: AVOID UNINTENDED CONSEQUENCES

Clean Energy is concerned about any unintended consequences from the new Clean Air Rule and
recommends the Department of Ecology provide ample time and opportunity for public comment and review.

With California’s program, there is a critical discrepancy between the Low Carbon Fuel Standard and the AB
32 Cap and Trade program when it comes to renewable natural gas use in transportation. While both
programs recognize and support the critical importance of decarbonizing California’s transportation sector, it
appears that the verification process of biomethane under AB 32’s Cap and Trade and the Low Carbon Fuel
Standard differ significantly. So much so that a sizeable portion of the biomethane sold within the state may
be treated as fossil-based gas under the cap despite receiving a verification from the Low Carbon Fuel
Standard as an ultra-low carbon fuel. Ironically, other biofuels receive an exemption under the cap
immediately, creating a barrier to the lowest carbon fuel that can power a class 7 and 8 heavy-duty truck
today. In the long run, this situation will create enormous industry confusion and may slow the renewable
natural gas industry’s ability to deliver more biomethane to markets that demand lower carbon transportation
fuels sooner. Further, some facilities may have no alternative market in which to sell their fuel, forcing them
to flare or vent methane into the open atmosphere which is contradictory to both the climate goals set by any
state and our common desire to address short-lived climate pollutants.

Of course Washington does not have a low carbon fuel standard, but this example of a major unintended
consequence is a reminder of what could go wrong in Washington without ample time to thoroughly review
any proposed cap and trade program by vested stakeholders. It is imperative that Washington via this
rulemaking also not create any unintentional barriers to renewable natural gas (RNG) development for
transportation or power generation. Specifically, RNG projects are highly dependent upon the carbon
reduction credits to make the economics behind each project pencil out.

Also, while Clean Energy supports the goal to reduce fugitive methane leaks from all sources, it is equally
important that the state implement strategies to reduce these emissions in such a way that it does not impact
the value of generation of any potential RNG credits, should this become part of the program. For example,
if Ecology requires that certain sources reduce methane emissions by a certain percentage by a said date, it
would be very helpful to allow a RNG project to maintain credit generation of the entire reduction required if
a facility or source chose to install a RNG production facility as a mitigation measure.



We appreciate the Department of Ecology’s consideration of our views. We look forward to working with the
great state of Washington and continuing to be a part of the process and discussion.

Sincerely,

Ryan Kenny
Senior Public Policy & Regulatory Affairs Advisor
Clean Energy



July 21, 2016

Sarah Rees, Special Assistant on Climate Change Policy

Bill Drumheller, Climate and Energy Specialist, Air Quality Program
Washington Department of Ecology

300 Desmond Drive SE

Lacey, Washington 98503

Re: Comments on the June 2016 draft of Ecology’s Clean Air Rule
Dear Ms. Rees and Mr. Drumheller:

The Climate Action Reserve congratulates the Department of Ecology staff on the
development of the revised draft Clean Air Rule, released June 2016. The rule
provides an opportunity for Washington to show its leadership in addressing climate
change on the state level, and a successful rule will prove to be an effective tool for
the state to reach its emission reduction goals.

The Reserve has been a pioneer in establishing effective and respected standards
for greenhouse gas accounting and strategies for reducing greenhouse gas
emissions. Our ground-breaking work has included our own internationally-
recognized offsets program, the largest in North America, and our ongoing support
to help develop and assist California’s historic cap-and-trade program. Given our
areas of expertise and experience in developing emission reduction standards and
administering an offset registry, our comments largely focus on strengthening and
improving the integrity of the rule’s Emission Reduction Units and are intended to
help the Department of Ecology release a final rule that is rigorous and upholds high
standards for reducing emissions. Establishing effective and comprehensive
standards for reducing emissions is complex and any failure to deliver the highest
quality standards could jeopardize the credibility of the entire program. We support
the Department of Ecology’s critical work and would like to submit the following
comments on the revised draft Clean Air Rule:

e Having pioneered the real-world application of standardized offset protocols,
the Reserve strongly supports the inclusion of offsets in the rule and the
ability for covered parties to use them to be compliant. Offsets reduce the
compliance costs for covered parties, which will help ensure lower costs for
all consumers. Offsets also provide an opportunity for other entities not
covered by the program (e.g., farmers, land owners and other industries that
are not capped) to voluntarily reduce emissions and participate in the
program. These offset opportunities will help encourage an economy-wide
transition to a low/no carbon economy.

¢ We strongly recommend the Department of Ecology reconsider its decision
to only accept offsets originating within Washington. This limits the types
and quantity of offsets that can be included in the program, thereby
increasing costs and decreasing the overall effectiveness of the program.
We encourage the Department of Ecology to instead allow offsets
originating from anywhere in North America.



e The Reserve strongly encourages the Department of Ecology to reconsider the ERU requirement
in WAC 173-442-150(1)(e) “additional to existing law or rule.” This is very different from the
traditional concept of “additionality” typically used in defining offsets. Emission reductions often
occur for business as usual reasons that may have nothing to do with “existing law or rule” (e.g.,
market forces encouraging the switch from coal to natural gas). Allowing ERUs from outside
capped sectors that are not clearly additional to be included in the program creates significant
questions about the quality of those ERUs. At the very least, it should be included that offsets
must be additional as defined by other programs such as California or the Clean Development
Mechanism, as well as real, permanent, enforceable and verifiable. To date, no existing,
reputable program allows offsets that are not additional.

o The Reserve strongly encourages the Department of Ecology to include offsets from forestry-
related activities. Allowing sequestration offset projects into Washington’s program would have
numerous benefits. They would generate high-quality, cost efficient ERUs for use in the program
— forestry offsets are the largest category of offsets in California’s cap-and-trade program.
Inclusion of these activities would support the continued sustainable, healthy maintenance of
forests and grasslands while enhancing carbon stocks currently contributing to a significant
portion of global emissions. These project types are appropriate with sufficient safeguards in
place to ensure the permanence of the emission reductions for at least 100 years following the
issuance of credits. The Reserve recommends the Department of Ecology consider for inclusion
the Reserve’s Forest Project Protocol and Grassland Project Protocol.

e The Reserve is honored to have its U.S. Livestock Project Protocol, U.S. Landfill Project Protocol,
Organic Waste Composting Project Protocol and Organic Waste Digestion Project Protocol
included in the Clean Air Rule. To avoid any confusion and to be as specific as possible, it
should be clarified whether the intention is to have the most recent versions of each protocol or all
versions of each protocol included in the rule. The draft rule only lists “as of May 1, 2016” as the
only indicator, and that indicator is unclear. We recommend including language that specifies the
most recent protocol adopted by an external registry program as of May 1, 2016 should be used
for the development of ERUs (unless overridden by protocol updates that may occur in the future)
and all projects that have valid offset credits from protocol versions adopted prior to this date are
also valid for use under the rule.

e Under WAC 173-442-160(8), we recommend that the Department of Ecology include the
Reserve’s ODS Project Protocol as an eligible project protocol. The Reserve’s protocols are
widely regarded to be the most transparent, rigorous, high quality standards available; adding this
protocol would support the Clean Air Rule’s intent of allowing real, high quality reductions into the
program. Additionally, the inclusion would pave the way for more potential ERUs to enter the
program. While there are currently no ODS destruction facilities in Washington, offset credits
from this protocol can be limited to those that were generated from ODS sources originating in
the state.

e To avoid confusion and help create certainty and confidence in the program’s processes, the
Reserve recommends that the Department of Ecology specify what level of assurance it expects
for verification in WAC 173-442-220. 1SO 14064-3:2006 does not require a level of assurance,
and best practice is to identify a reasonable level of assurance. Additionally, the Reserve
recommends that the Department of Ecology specify a materiality threshold for the positive
verification statement.

In summary, we urge the Department of Ecology to make the following modifications to the revised draft
Clean Air Rule:

1. Allow ERUs from GHG emission reductions — specifically offsets — to originate from within North

America instead of limiting them to only originating in Washington, as defined in WAC 173-442-
100(2).

Climate Action Reserve comments on draft Clean Air Rule July 2016



2. Require that ERUs from outside covered sectors also be additional as defined in other programs
(e.g., California’s cap-and-trade program) and not just additional to existing law or rule (WAC
173-442-150(1)(e)).

3. Allow sequestration offset projects with safeguards ensuring the permanence of the emission
reductions for at least 100 years and include the Reserve’s Forest Project Protocol and
Grassland Project Protocol as guidelines for how these offset project types must be designed.

4. Clarify that the most recent protocol adopted by an external registry program as of May 1, 2016
should be used for the development of ERUs (unless overridden by protocol updates that may
occur in the future) and all projects that have valid offset credits from protocol versions adopted
prior to this date are also valid for use under the rule. This includes providing clarity for the use of
the Reserve’s U.S. Livestock Project Protocol, U.S. Landfill Project Protocol, Organic Waste
Composting Project Protocol and Organic Waste Digestion Project Protocol in the program (WAC
173-442-160(6)(c) and WAC 173-442-160(7)(a-c)).

5. Include the Reserve’s ODS Project Protocol as an approved protocol type.

6. Specify what level of assurance is expected for verification in WAC 173-442-220 and specify a
materiality threshold for the positive verification statement.

| thank you for this opportunity to share our comments and voice our support for the Clean Air Rule and
Washington’s initiatives to meet its emission reduction goals. The Reserve has been a proud partner in
the development and support of regulatory cap-and-trade programs and would be honored to support the
Department of Ecology in any way we can in the development of its cap-and-reduce program.

Sincerely,

Craig Ebert
President

Climate Action Reserve comments on draft Clean Air Rule July 2016



Washington Clean Air Rule Comments
July 21, 2016

Introduction

Thank you for the opportunity for The Climate Trust to submit comments on the Clean Air Rule (CAR). The
Trust’s comments are derived from our nearly 20 years of experience evaluating, purchasing, and overseeing the
generation and retirement of carbon offsets on behalf of energy generating companies facing carbon mitigation
regulations and voluntary companies with carbon reduction goals. We have committed over $33.2 Million in
funding and reduced carbon emissions equivalent to annual emissions from nearly 700,000 cars from nearly 50
GHG emission reduction projects. The Climate Trust has committed approximately $4.5 million to greenhouse
gas (GHG) emission reduction projects in Washington State and we are a qualified entity under Ch. 80.70 RCW;
the State’s GHG emissions performance standard for fossil-fired energy generation facilities. Our comments,
therefore, reflect our experience working as a carbon market practitioner in support of various state
implemented carbon mitigation policies.

Set a clear price signal

The CAR references many different mitigation pathways from direct on-site measures to demand side
management to market-based approaches such as carbon offsets, renewable energy credits, and carbon
allowances. All of these mitigation measures have a price tag associated with them that can be expressed in
dollars per metric ton of carbon dioxide equivalent (mtCO,e) reduced. However, the CAR doesn’t establish a
clear price signal that it can send to covered parties in Washington. The lack of a clear price signal substantially
adds to the burden of figuring out a compliance strategy that incorporates the costs of compliance relative to
the requirements of the regulation. Further, the lack of a price signal impedes the ability of project owners that
generate offsets that could qualify as Emission Reduction Units (ERUs) from deciding whether to work with
covered parties in Washington. These same project owners have a clear price signal for the California market.
As a result, Washington-based projects are much likelier to pursue the California market due to the transparent
pricing that exists.

The establishment of a clear price signal is key for not only encouraging reductions at the least cost, but also
creating an incentive for Washington-based projects to generate offsets as ERUs. To this end, The Climate Trust
recommends Ecology pursue linking with such other jurisdictions as California, Ontario, and Quebec.

Acknowledge and create consistency with complementary policies

The Washington State Legislature passed an Act in the 2007 Regular Session that created a GHG emissions
performance standard for fossil-fueled thermal electric generation facilities located in the state (Ch. 80.70 RCW).
The Act also noted that Ch. 80.70 RCW will work in unison with the state’s carbon dioxide mitigation policy. The
CAR, however, contains several elements that are contradictory to Ch. 80.70 RCW. For example, the CAR
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excludes GHG emission reduction projects from outside of the state (WAC 173-442-100) and projects that
sequester carbon via the permanent criterion (WAC-173-442-150).

This could result in a confusing scenario where going forward a GHG reduction project could generate verified
emission reductions that are eligible for use under Ch. 80.70 RCW, but not the CAR. Additionally, both of these
restrictions in the CAR needlessly increase the cost of compliance to covered parties. The permanent restriction,
additionally, excludes the forestry sector in Washington from implementing projects that could create ERUs. The
California Air Resources Board and the leading third-party voluntary standards organizations all recognize
forestry as a scientifically credible GHG mitigation source. These systems address any non-permanence concerns
by creating a buffer pool that each sequestration project contributes to, which serves as a form of insurance in
the event of a non-intentional reversal.

The Climate Trust recommends that Ecology expand the geographical scope to eligible domestic projects and
include sequestration projects in the CAR. This will not only ensure consistency with Ch.80.70 RCW, but it will
also serve as an important cost containment mechanism, while creating opportunities for Washington’s forestry
sector to supply ERUs to regulated entities. Additionally, allowing offsets from outside the state creates
consistency with the provision that permit covered parties to use carbon allowances from the California and
Regional Greenhouse Gas Initiative (Northeast) carbon markets.

Credit early actions

The CAR does not include any provisions granting credit for early actions from Ch. 80.70 RCW. The Satsop facility
has disbursed over $2.5 million in carbon mitigation payments since 2008. The Trust has committed funds
received from this facility into several projects that will generate nearly 250,000 mtCO.e verified emission
reductions when they are complete. Since these payments and reductions are directly derived from a legislative
act intended to mitigate GHG emissions, The Trust recommends these and future emission reduction purchases
using carbon mitigation payments mandated under Ch. 80.70 RCW count as eligible ERUs under the CAR.

Leverage existing standards

The CAR is not clear on how it would interact with the existing third party standards that have created GHG
emission reduction project protocols listed in the CAR. The two standards setting bodies whose protocols are
listed in the CAR are the American Carbon Registry and the Climate Action Reserve. The Trust recommends
Ecology revise the CAR to take advantage of the pre-existing processes and best practices for updating project
protocols and verification requirements as determined by the American Carbon Registry and the Climate Action
Reserve. These two standards setting bodies have highly comparable processes for reviewing and updating
protocols and reviewing and issuing offsets from projects. Therefore, relying on this organizations will avoid a
fragmented approach to generating eligible emission reductions in Washington. Furthermore, since it will allow
project owners to access additional carbon markets, the use of external standards bodies will encourage greater
emission reductions supply, efficiency, and reduced cost in creating emission reductions for covered parties to
comply with the CAR.

The CAR should clarify the earliest acceptable version of the third-party offset protocols by stating the earliest
acceptable version and later instead of “as of May 1, 2016.” This will provide clarity as to what is and isn’t
eligible. For example, there are registered offset projects in Washington state the use CAR Livestock Manure
Management protocol version 2, but the as of May 1, 2016 version is version 4. Therefore, it is unclear if Ecology
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is requiring all projects to use version 4 of the protocol and whether use of earlier versions that are still valid as
of May 1, 2016 would be eligible under the CAR.

The Trust also recommends Ecology add acceptable California Air Resources Board Compliance Offset Project
Protocols to the CAR. There are projects in Washington, for example, that use the California Air Resources Board
Compliance Offset Livestock Project Protocol. This protocol is subject to different requirements for review and
updating than the Climate Action Reserve version. Therefore, they are in effect two unique protocols covering
the same GHG mitigation activity. By failing to specify the California Air Resources Board version, it is unclear if it
would be eligible to generate ERUs.

Summary

Thank you for the opportunity to review and provide comments on the Clean Air Rule. The Climate Trust’s
comments are intended to ensure the CAR works in unison with complementary policies, other carbon markets,
and encourages the adoption of emission reduction measures that can deliver environmentally credible and
cost-effective reductions to covered entities and the people in Washington State who depend on those
businesses.

Sincerely,

Sheldon Zakreski
Director of Carbon Compliance
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July 22, 2016

Mr. Sam Wilson
Department of Ecology
P.O. Box 47600
Olympia, WA 98504

RE: Comments of Center for Resource Solutions on Chapter 173-442 WAC, Clean Air Rule
Draft Proposal

Mr. Wilson:

Center for Resource Solutions (CRS) applauds the state of Washington for proposing such a
comprehensive system for reducing greenhouse gas (GHG) emissions, and appreciates the
opportunity to provide feedback on the Clean Air Rule (CAR) draft proposal (“Draft Proposal”).

Our comments are focused on potential interactions with existing renewable energy (RE)
markets and market instruments. Overall, we strongly support the Department of Ecology’s
(“Ecology”) efforts to address interactions with existing RE markets, renewable energy credits
(RECs), and particularly the voluntary renewable energy (VRE) market. We feel that some
clarification and minor adjustments will strengthen the CAR and help achieve stated policy
objectives, including “to promote the viability of voluntary renewable energy programs in
Washington.”*

Following a brief introduction to CRS, and some information on the VRE market in Washington,
we have organized our comments into two primary comments followed by a short series of

other comments on the Draft Proposal below.

Intro to CRS and Green-e®

CRS is a 501(c)(3) nonprofit organization that creates policy and market solutions to advance
sustainable energy. CRS has broad expertise in RE policy design and implementation, electricity
product disclosures and consumer protection, and GHG reporting and accounting. CRS
administers the Green-e programs. Green-e Energy is the leading certification program for VRE
products in North America. In 2014, Green-e Energy certified retail sales of 38 million
megawatt-hours (MWh), representing over 1% of the total U.S. electricity mix, or enough to
power nearly a third of U.S. households for a month. In 2014, there were over 836,000 retail
purchasers of Green-e certified RE, including 50,000 businesses.

' WAC 173-442-240 (2)(c)



Stakeholder-driven standards supported by rigorous verification audits and semiannual reviews
of marketing materials ensure robust customer disclosure and are pillars of Green-e
Certification. Through these audits and reviews, CRS is able to provide independent third-party
certification of RE products. Green-e program documents, including the standards, Code of
Conduct, and the annual verification report, are available at www.green-e.org. CRS also has a
long history of working with state agencies to design and implement policies to avoid double
counting, maintain the VRE market as surplus to regulation, and support positive market
interactions.

The Effect of Power Sector GHG Regulations on VRE Claims and the Importance of
“Regulatory Surplus”

Companies and individuals that purchase and invest in RE voluntarily do so in order to take
steps beyond actions and outcomes attributable to state or federal policy. These voluntary
market participants seek to go beyond what a Renewable Portfolio Standard (RPS), cap-and-
trade program, or other regulation in the power sector might require and in this way make a
difference with their investment. This difference is often referred to as “regulatory surplus.”

However, where RE sold into the voluntary market does not have this effect, and instead only
serves to help regulated entities comply with existing regulatory requirements, this production
could not be considered surplus and the motivation—the demand—for voluntary purchases
may be lost.

Where voluntary demand for RE is limited, by extension, so is the overall development of RE
and associated emissions reductions. Regulatory surplus is critical to sustaining clear voluntary
claims and has been very helpful in Washington in sustaining voluntary investment in RE
beyond what is already required.

The CAR sets emissions limits in the power sector such that RE generation reduces emissions at
regulated units, but does not affect the level of allowed emissions from these units. As a result,
emissions reductions at regulated units due to VRE generation are automatically accounted for
under the CAR and no longer surplus to regulation. Emissions cannot exceed the limits and
emissions reduced below these limits due to RE can be made up elsewhere. Instead, the effect
of VRE generation in terms of GHG emissions at regulated units is to make it easier for
regulated entities to comply.

To restore regulatory surplus and allow the VRE market to continue to affect GHG emissions
beyond what is required by law—and to avoid potentially discouraging all voluntary actors, and
specifically commercial customers, from making private investments in renewable energy in
Washington—the CAR must include a mechanism that effectively lowers emissions limits to
explicitly recognize emissions reductions from VRE as incremental to what would otherwise be
achieved due to the CAR.
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Similar mechanisms have had broad support when implemented in other states. In California,
for example, over 50 organizations publically supported the inclusion of the VRE Reserve
Account in the cap-and-trade program, including energy companies, project developers,
environmental and public health advocates, industry associations, academic institutions, and
others.’

The Impact of Green-e Certified VRE in Washington

The VRE market promotes clean energy development, which in turn leads to more jobs and
greater economic growth. It leverages private, non-ratepayer funding to help speed the
transition to RE sources. It provides a pathway whereby the appetite for voluntary action can

be channeled to clean energy development in Washington. To realize these benefits, and
prevent the emissions limits in the CAR from becoming the ceiling for GHG emissions reductions
from the sector instead of the floor, the CAR must adequately recognize the carbon-reduction
value of VRE purchases.

Since Green-e sets the standard for the voluntary market, an allowance set-aside or similar
mechanism to maintain regulatory surplus is currently required for all certified voluntary sales
in regions in the U.S. with power sector emissions limits in order to meet consumer
expectations. If the CAR is adopted and implemented without such a mechanism, or without an
effective mechanism, Green-e may be unable to continue to certify voluntary sales of RE from
Washington.

This would mean that voluntary buyers in Washington will have to get their certified RE from
outside of the state in the future. In 2014, Green-e certified over 4.4 million MWh from
Washington generators. This shows strong demand for certified VRE in the state. Green-e
certifies the majority but not the entire VRE market, and as a result these numbers represent a
conservative estimate of the size and impact of the total VRE market in Washington.

Inclusion of an effective mechanism to maintain regulatory surplus for the VRE market under
the CAR in Washington would allow for this demand to be met by resources in Washington—

2 See Joint Letter in Support for Voluntary Renewable Energy Set-Aside in the Proposed California Cap-and-Trade
Program, December 13, 2010, http://resource-solutions.org/site/wp-content/uploads/2015/08/Voluntary-
Renewable-Set-Aside 12-13-10.pdf

Coalition letter to Kevin Kennedy, CARB Office of Climate Change on the issue of off-the-top treatment of
voluntary renewable energy purchases, June 7, 2010, http://www.resource-
solutions.org/pub_pdfs/nonprofit_and clean_energy coalition 7 7 2010.pdf

Comments of Renewable Energy markets Association (REMA) on a Western Climate Initiative (WCl) paper,
February 19, 2010, http://www.renewablemarketers.org/pdf/file 111.pdf

Letter to Senator Boxer on Recommended Changes to Cap-and-Trade Design Under ACESA to Support the
Voluntary Renewable Energy Market, July 23, 2009, http://resource-solutions.org/site/wp-
content/uploads/2015/08/Senate EPW __ off the top 072309.pdf

Letter to Claudia Orlando, California Air Resources Board supporting off-the-top approach to voluntary
renewable energy purchases in a California cap-and-trade program, June 12, 2009, http://resource-
solutions.org/site/wp-content/uploads/2015/08/Center-for-Resource-Solutions-comment.pdf
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allowing your state the opportunity to maintain the private investment dollars that may
otherwise go elsewhere—and this could prevent a loss of revenue from voluntary purchasers
for Washington generation.

Primary Comments

1. Emission Reduction Units (ERUs) should not be issued to RE that has reduced
emissions at covered parties since this would represent double crediting (double
counting of emissions reductions).

The Draft Proposal allows alternative energy generation technologies located in Washington to
generate ERUs.’ But since emissions reductions from alternative energy generation are
automatically included in mass emissions reductions at regulated units, issuance of ERUs to RE
(or any other activities) that reduce emissions at regulated units would represent double
crediting (double counting of emissions reductions) and these ERUs would not represent actual
emissions reductions.

Since ERUs cannot be issued to RE that is used to meet the RPS or voluntary programs,” this
only applies to non-RPS and non-voluntary alternative energy generation (e.g. RE that sells into
system power), but nonetheless it is a policy flaw that could prevent the state from meeting its
emissions reductions goals, depending on how much of this generation there is and how many
ERUs are issued to alternative energy that reduces emissions at regulated units.

We recommend that generation of ERUs by alternative energy generation technologies located
in Washington be disallowed, amending section WAC 173-442-160 (1) to remove the third
bullet and removing section WAC 173-442-160 (5) in the Draft Proposal.

2. In order for ERU retirement on behalf of VRE through the proposed ERU Reserve to
work to restore regulatory surplus for VRE market, the ERUs used and retired must
represent emissions reductions at covered parties (regulated units).

Though the Draft Proposal has avoided potential double counting of ERUs and RECs, or
disaggregation of RECs, by requiring that RECs must be retired for ERU creation,” even without
generating an ERU, avoided emissions at regulated units caused by RE that generates RECs
would still be counted toward compliance in that these reduced emissions are reported by
covered parties. This means that Washington RECs are not surplus to regulation (with respect
to GHG emissions at regulated units) under the CAR without lowering the emissions limit for
the regulated units on behalf of the VRE market.

* See WAC 173-442-160 (5)
* WAC 173-442-160 (5)(b)
> WAC 173-442-160 (5)(b)(ii)
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It is our understanding that Ecology has included in the Draft Proposal retirement of ERUs in the
ERU Reserve on behalf of the VRE market specifically to address this and to restore regulatory
surplus for the VRE market.® We strongly support the intention behind this mechanism.

Based on the Draft Proposal, it not clear to us that the retirement of ERUs on behalf of VRE
through the ERU Reserve as currently proposed will lower the emissions at regulated units and
thereby restore regulatory surplus for the VRE market. We are seeking further clarification from

Ecology.

As Ecology is aware, ERUs are not allowances; they are credits. In cap-and-trade, the total
emissions equal the total number of allowances. So retiring an allowance reduces the total
amount of emissions, and retiring an allowance on behalf of the voluntary market therefore
reduces emissions beyond the cap—resulting in regulatory surplus for the voluntary market.
Retiring an ERU, on the other hand, does not necessarily lower the amount of emissions from
regulated units/covered parties.

In order for retirements of ERUs on behalf of the VRE market through the ERU reserve to work
as intended to protect voluntary demand for RE, the ERUs retired on behalf of VRE must be
generated by lowering the allowed emissions at regulated units. Only in that case does retiring
an ERU restore regulatory surplus for the VRE market.

We understand that Ecology must allocate to the reserve 2% of “a covered party’s emission
reduction pathway annual decrease” and 2% of EITE covered party’s contribution.’

Does this mean that a covered entity’s emissions are 2% below where they would be without
the Reserve? Is the emissions trajectory after the ERUs are set aside in the Reserve equal to the
new emissions limit (i.e. actual emissions)? In the example shown in Figure 1 below, if a
covered entity’s emissions limit is 1,000 tons in Year 1 (Y1) before the ERU Reserve, is that limit
lowered to 980 in order to issue ERUs that are then retired for VRE? Are actual plant emissions
(i.e. the regulatory target/limit) at 1,000 or 980 in Y;?

® WAC 173-442-240 (2)(c) and (4)(f)
7 WAC 173-442-240 (2)(a)(i)(A)
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Figure 1. Example of Covered Party’s Emission Pathway with Allocation to the ERU
Reserve

l ERU Reserve

base-
line

If the answer to these questions is yes, then retirement of ERUs in the ERU Reserve on behalf of
the VRE market will be an effective mechanism to restore regulatory surplus for the VRE market
and VRE. If not, then simply retiring ERUs on behalf of VRE does not restore regulatory surplus.

Our question can be rephrased as: Does the total amount of emissions reductions calculated for
the state (i.e. emissions reductions at all covered parties combined) equal real emissions
reductions at covered sources plus some amount of reductions from ERUs from projects and
allowances? Or are ERUs from projects and allowances in addition to the total
expected/targeted emissions reductions from combined covered entities? If the latter, then
retiring them does not restore regulatory surplus for the voluntary market.

If the ERUs retired on behalf of VRE as described in section WAC 173-442-240 (2)(c) of the Draft
Proposal are not generated by lowering the allowed actual emissions at regulated units, we
recommend that section WAC 173-442-240 (1)(a) be amended to require this.

3. The ERU Reserve as proposed does not prevent RECs from Washington that are not
used in the VRE market from potentially leaving the state and being used for
compliance (e.g. for an RPS) in another state.

Other states with programs that currently allow RE from WA to be used for compliance (e.g.
Oregon RPS) may wish to disallow those RECs if their programs are in part intended to reduce
emissions in their state. We recommend communicating with neighboring states that accept
Washington RECs in their programs in order to make them aware that the CAR effectively
counts the emissions reductions associated with Washington RECs.
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Other Comments

4. Notwithstanding Primary Comment 1 above, if section WAC 173-442-160 (5) in the
Draft Proposal remains in the CAR, then we support sections WAC 173-442-160
(5)(b)(ii) and (5)(b)(ii)(C), which prevent potential double counting of ERUs and RECs.

If alternative energy generation will continue to be permitted to generate ERUs, then we
support that REC retirement in a tracking system is required for ERU issuance from RE® and that
RECs cannot also be used or RPS or voluntary program® under the Draft Proposal.

These provisions prevent double counting of ERUs and RECs. However, the same potential for
double counting could also be avoided by disallowing ERU generation from all alternative
energy generation, per Primary Comment 1 above, and this would also prevent double
crediting.

5. We also support section WAC 173-442-150 (1)(e)(i) of the Draft Proposal, though we
recommend clarification of the specific language in the Draft Proposal.

We support that ERUs from projects or programs must be additional to existing law or rule.'
However, the specific language in the Draft Proposal refers to the “emissions reduction” as that
which must be required by law in order to be excluded (meet non-additionality), not necessarily
the activity generating the emissions reduction (e.g. RE facility or generation): “If an emission
reduction is required by another statute, rule, or other legal requirement, the emission
reduction cannot be used in this program.” As a result, the RPS, for example, would not
necessarily exclude reductions from RE generation used to meet the RPS from generating ERUs.
The RPS is not included in section WAC 173-442-150 (1)(e)(ii) among the policies that result in
emissions reductions that can be used to generate ERUs.

Assuming the intent is not to allow ERUs from RPS generation (this would be consistent with
section WAC 173-442-160 (5)(b) of the Draft Proposal), we recommend that the language in
section WAC 173-442-150 (1)(e)(i) of the Draft Proposal be amended to refer to both emissions
reductions that are required by another statute, rule, or other legal requirement as well as
emissions-reducing activities that are required by another statute, rule or legal requirement.

6. There appears to be an error at WAC 173-442-160(5)(c), which refers to ERUs
generated from conservation and retiring RECs as per WAC 173-442-170(2)(a) and
(2)(b), but these sections appear to pertain only to allowances. We believe WAC 173-
442-160(5)(c) should instead refer to sections WAC 173-442-160(5)(a) and WAC 173-
442-160(5)(b), respectively.

8 WAC 173-442-160 (5)(b)(ii)
® WAC 173-442-160 (5)(b) and (5)(b)(ii)(C)
1% WAC 173-442-150 (1)(e)(i)
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7. We generally support sections WAC 173-442-240 (2)(c)(i) and (ii), though we
recommend two minor language changes to meet the objectives of these sections and
avoid unintended complications.

Sections WAC 173-442-240 (2)(c)(i) and (ii) currently read as follows in the Draft Proposal:

(i) Ecology, in conjunction with the departments of commerce and the utilities and
transportation commission, will engage stakeholders and renewable energy market experts to
estimate demand for voluntary renewable energy programs serving Washington customers.

(ii) Ecology may allocate a portion of the reserve ERCs for retirement as voluntary renewable
energy purchases by Washington customers consistent with the estimate in (c)(i) of this subsection,
after taking into account the availability of reserve ERUs.

As written, this will not accommodate purchasers of Washington VRE that are located outside
the state, whose purchases are also affected by the CAR. As a result, we recommend that “for
voluntary renewable energy programs serving Washington customers” in section (i) be replaced
with “for voluntary renewable energy located in Washington,” and that “by Washington
customers” in section (ii) be replaced with “from Washington generators.” Otherwise, the
retirement of ERUs on behalf of VRE in the ERU Reserve will only cover Washington customers
buying from Washington generators, since Washington customers buying from other states do
not need it, and whereas customers outside Washington buying from Washington VRE do.

Thank you very much for the opportunity to comment. We would be happy to supply any other
supporting or clarifying information that would be helpful.

Sincerely,

(\//M

Todd Jones
Senior Manager, Policy and Climate Change Programs
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DEPARTMENT OF THE AIR FORCE
REGIONAL ENVIRONMENTAL COORDINATOR, REGION 10
50 Fremont Street, Suite 2450
San Francisco CA 94105

20 July 2016

Washington Department of Ecology
P.O. Box 47600

Olympia, WA 98504-7600

Attn: Sam Wilson

Subject: DoD Comments on Washington State Proposed Clean Air Rule WAC 173-442
Dear Mr. Sam Wilson:

I am the Department of Defense (DoD) Regional Environmental Coordinator for EPA
Region 10 and represent the military interests of the Services and installations on environmental
matters within those four states, including Washington. I am responsible for coordinating
responses to various environmental policies and regulatory matters of interest. The DoD
appreciates the opportunity to provide comments on the Washington Department of Ecology
(WDoE) proposal to adopt the Clean Air Rule, WAC 173-442.

Military installations in Washington have successfully reduced their GHG emissions in
accordance with the 2005 Energy Policy Act, 2007 Energy Independence and Security Act,
archived Executive Order 13514, and current Executive Order 13693, Planning for Federal
Sustainability in the Next Decade which has resulted in a reduction of energy intensity and
deploying renewable energy. Joint Base Lewis McChord (JBLM), which is the only military
installation that WDoE anticipates triggering an emission threshold under the proposed rule, has
reduced GHG emissions from 90,162 metric tons (MT) COze in 2012 to 78,741 MT COze in
2015, a 12.6% reduction. JBLM has achieved this through efficient fuel usage, and an aggressive
energy conservation plan. If this trend continues, it is possible that no military installations in
Washington, to include JBLM, would trigger the lowest threshold of 70,000 MT CO»e/year.

Compliance with federal mandates are leading to demonstrable progress in reducing
GHG emissions; in addition, it is imperative the military maintains flexibility to meet our
national security mission which cannot be constrained by fixed measures to reduce consumption
of energy or generation of power. For these reasons, the DoD requests an exemption from the
rule.

Even if none of the military installations in Washington trigger the lowest threshold for
the cap-and-reduce proposal, an exemption from the rule is appropriate as the military may have
an unforeseen requirement for increased operations such as a bed down of future missions,
and/or training of our soldiers to meet the directives of the national command authority in a
global environment that is constantly changing. We appreciate your engagement with the State of
California in developing parts of the proposed Clean Air Rule (i.e., the proposed acceptance of



active accreditation or recognition of California third-party verifiers used in the California Air
Resources Board’s GHG emissions program). An exemption for military operations under the
proposed Clean Air Rule in Washington would be consistent with the exemption California
provided for the military from its cap-and-trade regulation [17 CCR §95852.2(¢c)(1)].

Therefore, we request the addition of a new section to the exemptions of the proposed
rule “WAC 173-442-040 (1)(e) NAICS Code 92811 which would exempt military facilities
from the rule. Lastly, we are not seeking an exemption from WAC 173-441, Reporting of
Emissions of Greenhouse Gases.

Thank you again for this opportunity to provide comments on the proposed Clean Air
Rule. If you have any questions or would like to discuss our comments in more detail, please
contact Scott Dickinson at (415) 977-8890 or by email at bradley.dickinson@us.af.mil; and/or
myself at (415) 977-8850 or by email at robert.shirley.2@us.af.mil.

Sincerely,

ROBERT SHIRLEY
DoD Regional Environmental Coordinator
Region 10



July 22,2016

Stu Clark, Program Manager

Air Quality Program

Washington Department of Ecology
PO Box 47600

Olympia, WA 98504-7600

Subject: EFSEC Comments to Proposed Clean Air Rule Chapter 173-442 WAC
Dear Mr. Clark:

The purpose of this letter is to encourage the Department of Ecology (Ecology) to provide credit
for early action to facilities that have implemented greenhouse gas (GHG) mitigation programs
that predate the proposed Clean Air Rule (rule) programs. The Energy Facility Site Evaluation
Council (EFSEC) regulates air emissions from its natural gas-fired power plants through the
federal-delegated Prevention of Significant Deterioration and Title V/Air Operating Permit
programs.

EFSEC issued the current Site Certification Agreement to Grays Harbor Energy, LLC (Grays
Harbor Energy) for its Grays Harbor Energy Center (GHEC), (formerly named the Satsop
Combustion Turbine Project) in 1996. GHEC was required by EFSEC to implement a GHG
mitigation program before the Legislature adopted the GHG mitigation requirements, now found
in chapter 80.70 Revised Code of Washington (RCW).

In 2003, as part of one of the SCA amendments, EFSEC required Grays Harbor Energy to
develop a GHG mitigation plan. Grays Harbor Energy developed the “Satsop Combustion
Turbine Project Greenhouse Gas Mitigation Plan,” and EFSEC approved that plan on June 9,
2003. (See Attachment 1).

The GHEC began commercial operation in May, 2008. Since 2008, Grays Harbor Energy has
provided nearly $3 million in mitigation funds to the program administrator, The Climate Trust.
(See Attachment 2).

Washington Administrative Code (WAC) 173-442-160(1) appears to make provision for ‘certain
EFSEC recognized emission reductions.” Ecology’s proposed rule specifically also states: If an
emission reduction is required by another statute, rule, or other legal requirement, the emission
reduction cannot be used in this program ((WAC) 173-442-150(1)(e)(i)). The proposed rule
does not appear to offer any credit for early action for Grays Harbor Energy’s GHG mitigation
efforts made since 2008.



Rt Pt

believes the Grays Harbor Energy GHG mitigation program is substantively co: t
with the requirements of Ecology’s proposed rule. This position is based on 1) EFSEC’s
interpretation of the requirements in the proposed rule, 2) the Council-approved 2003 GHG
mitigation plan, 3) and the attached documents describing the funds provided by Grays Harbor
Energy and the projects the funds were used for.

Furthermore, soon after chapter 80.70 RCW became law, The Climate Trust applied to EFSEC
to be placed on the list of independent qualifying organizations, required by RCW 80.70.050.
After careful consideration EFSEC found the business practices of The Climate Trust to be

c it with tl ute ' pproved the addition of the organization to the [QO list. The

( [rust continues t nister Grays Harbor Energy’s GHG mitigation program.

EFSEC respectfully requests that Ecology acknowledge Grays Harbor Energy’s past GHG
mitigation efforts and supports Grays Harbor Energy’s request for early action credit for its GHG
mitigation efforts that predate Ecology’s proposed rule.

Thank vou for consideration of this request. Please contact Jim La Spina, EFSEC staff at
of 360-664-1362 if you have any questions concerning this matter.

Sincerely, 7
I R 7
(Sl }- ;/%e/..

Bill Lynch
EFSEC Chair

cc: Pete Valinske, GHE



ATTACHMENT 1

SATSOP COMBUSTION TURBINE PROJECT
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SATSOP COMBUSTION TURBINE PROJECT
GREENHOUSE GAS MITIGATION PLAN

APPROVED June 9, 2003
By

STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

SUBMITTED BY
DUKE ENERGY GRAYS HARBOR, LLC

Satsop CT GHG Mitigation Plan Page 1



INTRODUCTION

In 1994, the Washington Public Power Supply System (now "Energy Northwest") filed an
application with the Energy Facility Site Evaluation Council (EFSEC or "the Council") to
construct a 490 MW combined-cycle combustion turbine project at the Satsop site. After
holding an adjudicatory hearing, EFSEC recommended a Site Certification Agreement
(SCA) for the Satsop Combustion Turbine Project, and the Governor executed that SCA
on May 21, 1996.

The topic of greenhouse gas mitigation was addressed during the adjudicatory hearings
in 1996. Evidence indicated that the facility would emit up to 1.778 million tons of
greenhouse gases a year. During the hearings, the applicant and the Counsel for the
Environment disagreed about whether the Council should require mitigation for those
greenhouse gas emissions. Ultimately, the Council decided not to impose a mitigation
requirement. The Council found that "the Satsop CT Project uses the latest reasonable
technology and that it will produce lower emissions of greenhouse gases than older
natural gas combustion turbine facilities or other fossil fuel facilities." Order No. 694 at
13-14.

Among other things, the Council concluded that "[bJurdensome greenhouse gas
mitigation . . . could place the Applicant at a competitive disadvantage within the power
producing market and deprive the market of a very efficient power producing facility.
Balancing the respective interests, and recognizing that emission technology will
advance and greenhouse mitigation measures may be enhanced as time passes, the
Council will impose no fixed requirement upon the Applicant. . . . If a comprehensive
federal or state mitigation program is implemented, the Council reserves the right to
exercise its authority under that program . . ." Order No. 694 at 25. Accordingly, the
original SCA provided that:

If a comprehensive federal or state mitigation program is implemented,
the Council reserves the right to exercise its authority under that
program, considering and appropriately crediting any measures that the
Certificate Holder has accomplished. SCA Article VI.B.2.

In 2001, the Council added Duke Energy Grays Harbor, LLC ("Duke Energy"), to the
SCA as a Certificate Holder, and together Duke Energy and Energy Northwest
requested a technical amendment to the SCA to allow the use of currently available
equipment in the CT facility. The equipment change resulted in an increase in the facility
capacity from 490 MW to approximately 630 MW.

The Council granted the technical amendment on April 13, 2001, by Resolution No. 298.
In Resolution No. 298, the Council acknowledged that the increase in the facility's
capacity could result in an increase in the facility's carbon dioxide (CO,) emissions, and
stated that the Council had authority to compel the Certificate Holders to prepare and
implement a carbon dioxide mitigation plan. Although the Satsop CT facility now has the
potential to emit more than 1.778 million tons of CO, per year, under many likely
operating scenarios, the actual annual emissions would not exceed the total volume of
emissions that the Council and the Governor permitted in 1996 without any mitigation
requirement. Both Resolution No. 298 and subsequent discussions with the Council
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reflect the Council's intention to require the Certificate Holders to mitigate only those
CO, emissions that exceed the previously-permitted amount.

Duke Energy has developed this Greenhouse Gas Mitigation Plan over the course of
several months, in consultation with Council members and with careful consideration of
comments provided by other interested parties. The mitigation plan set forth below is
based upon the mitigation plan that the Council approved for the Sumas 2 Generating
Facility, which in turn was based upon the mitigation requirements established by
Oregon statute and regulations.

In evaluating the mitigation plan, however, it is important to keep in mind that the Satsop
CT Project differs from the Sumas 2 project in one very important respect. EFSEC
approved the vast majority of the CO, emissions from the Satsop CT Project in 1996
(those attributable to 490 MW of the now 630 MW facility), without imposing any
mitigation requirement. In contrast, none of the Sumas 2 facility's emissions had been
previously approved without mitigation. Nonetheless, to address EFSEC's concerns,
Duke Energy proposes a mitigation plan that is relatively comparable to the plan
approved for the Sumas 2 Project.

MITIGATION PLAN

Duke Energy proposes that the mitigation obligation be based upon the maximum
potential CO, emissions that exceed a rate of 0.675 pounds of CO, per kilowatt hour
(Ib/kWh) over 30 years of the facility's operation. The mitigation requirement would be
satisfied on an annual basis by providing a fixed amount of funding per ton of CO,
emissions to be mitigated to an approved organization for use in implementing CO.,
mitigation projects. In addition, the Certificate Holders will provide a fixed amount of
funding to cover the organization’s expenses in administering the mitigation funding.

This Mitigation Plan is generally based upon the mitigation plan approved by the Council
for the Sumas 2 Generation Facility, which in turn was based on the requirement in
effect in Oregon on June 29, 2001, the date on which the application for the Sumas 2
project was submitted to EFSEC. However, this Plan differs from the Sumas 2
mitigation plan in three important respects: (1) funding will be provided on an annual
basis, unlike the Sumas plan which funded the entire obligation over the first five years
of operation; (2) the price per ton will increase over time according to the Producer Price
Index, and (3) funding for administrative expenses will be provided.

A. Calculation of Emissions Subject to Mitigation Requirement

The Certificate Holders will mitigate potential CO, emissions from the facility that exceed
the rate of 0.675 Ib/kWh. The mitigation requirement will be based upon the facility’s
maximum potential emissions, rather than the actual emissions in any given year.

In order to determine the volume of emissions requiring mitigation, the Certificate
Holders shall determine the facility’s maximum potential annual CO, emissions and the
corresponding maximum potential kilowatt-hours of electricity generated. The Certificate
Holders shall then subtract from the maximum potential annual emissions the volume of
emissions that would be associated with generating the same amount of electricity if the
electricity were generated at a rate of 0.675 Ib/kWh CO..

Satsop CT GHG Mitigation Plan Page 3



For example, if the facility's maximum capacity were 630 MW and its maximum potential
annual CO2 emissions were 2.2 million tons, the calculation would be made as follows:

Facility's Potential - Annual Emissions if 630 MW = Emissions to
Annual CO, Generated at Rate of 0.675 Ibs CO, Mitigate
Emissions per kilowatt hour
2,200,000 tons - 630,000 kw x 8760 hrs x 0.675 = Emissions to
Ib/kwhr Mitigate
2000 Ibs/ton
2,200,000 tons - 1,862,595 tons = 337,405 tons

Thirty days prior to the commencement of facility operations, the Certificate Holders will
submit to EFSEC the calculation of the emissions subject to mitigation on an annual
basis.

B. Funding for Mitigation

The Certificate Holders will satisfy the mitigation requirement by providing a fixed
amount of funding for each ton of emissions to be mitigated to an organization approved
by EFSEC, as well as funding for administrative expenses as described below.

The amount of mitigation funding will be initially be fixed at $0.57 per ton of CO,
emissions to be mitigated. On the first anniversary of the commencement of commercial
operation of the facility, and on the anniversary of that date of each year thereafter, the
amount of funding per ton will increase from $0.57 in the same percentage as the
Producer Price Index has increased during the same period. For example, if the facility
began commercial operation on January 1, 2004, and if the Producer Price Index rose
by 3% from January 1, 2004 to January 1, 2005, the amount of any funding due for 2005
would be based on a price of $0.587 per ton, which is 103% of $0.57.

C. Funding for Administrative Expenses

In addition to the mitigation funding described above, the Certificate Holders will provide
the organization selected to administer the greenhouse gas mitigation funding with
funding equal to seven and one-half percent (7.5%) of each annual payment of
mitigation funding for use toward the payment of the organization's administrative
expenses.

D. Timing and Duration of Funding Requirement

The mitigation requirement will be payable by the Certificate Holders on an annual basis
at the start of each of the first 30 years in which the facility is operating. Thirty days after
the facility begins commercial operation, and on the anniversary of that date in each of
the following 29 years, the Certificate Holders shall submit documentation to EFSEC
demonstrating that the mitigation and administrative funding required under this
mitigation plan has been provided to the organization approved to administer the funds.
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E. Approval of Organization to Administer Funds

A qualified organization, such as the Climate Trust, shall be selected by the Certificate
Holders to administer the funds provided for greenhouse gas mitigation. At least thirty
days prior to the commencement of commercial operations, the Certificate Holders shall
propose, for EFSEC’s approval, an organization to administer the mitigation funding.
The Certificate Holders shall provide detailed information regarding the proposed
organization, including documentation indicating the organization’s willingness to
administer the funds and a description of how the organization intends to administer the
funds. If EFSEC does not approve the organization proposed by the Certificate Holders,
EFSEC shall specify an alternative organization to receive funding required under this
mitigation plan.

At any time while the mitigation requirement is in effect, the Certificate Holders may
propose to designate a new organization to administer mitigation funds in future years.
EFSEC must approve any change in the administering organization.

PREEMPTION AND SUNSET

If a new state or federal law imposes requirements on the Certificate Holders to limit,
mitigate or offset greenhouse gas emissions, EFSEC will support the Certificate Holders
in obtaining credit under any such new laws, regardless of preemption, for early action
for offsets already funded under this Mitigation Plan.

If any new state or federal law pre-empts this Mitigation Plan, to the extent that any
carbon offset or funding obligation hereunder has not been met at the time of such
change in law, the Certificate Holders may meet any such obligation through compliance
with the new program, and further obligations under this Mitigation Plan will terminate.
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ATTACHMENT 2

CLIMATE TRUST DOCUMENTS

GHE CO2 MITIGATION PAYMENT SUMMARY

GHE CARBON OFFSET ACQUISITION PROGRESS REPORT



 Annual CO2 Mitigation Payment Summary

ng Project Total Carbon Offset| Administration Total Mitigation
Management Funding (7.5% fee) Payment
(20%)
1 $58,607.69 $293,038.43 $21,977.88 $315,016.31
> $56,556.42 $282,782.08 $21,208.66 $303,990.74
3 $62,124.21 $310,621.03 $23,296.58 $333,917.61
) $62,006.93 $310,034.65 $23,252.60 $333,287.25
) $60,600.35 $303,001.73 $22,725.13 $325,726.86
. $59,310.98 $296,554.89 $22,241.62 $318,796.50
3 $59,545.41 $297,727.04 $22,329.53 $320,056.57
) $58,138.82 $290,694.12 $21,802.06 $312,496.18
| $58,549.08 $292,745.39 $21,955.90 $314,701.29
18 $535,439.88 $2,677,199.36 $200,789.95 $2,877,989.31




Carbon Offset Acquisition Progress Report

Satsop Combustion Turbine Project

July 1, 2016
Prepared for Invenergy
By The Climate Trust

Overview

The Washington Energy Facility Siting Council approved The Climate Trust in April 2008 as the
implementing organization for Satsop Combustion Turbine Project’s (Satsop) Greenhouse Gas Mitigation
Plan (See Chapter 80.70 RCW). Invenergy established this plan to meet the Satsop site certificate

requirements of the Washington Carbon Dioxide Mitigation Program. Since 2008, Invenergy has
provided annual funding to The Climate Trust, a qualified nonprofit organization, to administer the
monetary path option under the Washington Carbon Dioxide Standard.

This report provides information on how The Climate Trust has obligated the mitigation funds received
under this plan, and updates on the performance of the carbon offset projects contracted on behalf of
Invenergy’s Satsop facility.

The Climate Trust has received offset project funding of $1,907,563.17 from Invenergy as of March 31,
2016. Table 1 lists total funds received from Invenergy broken out by structure for each year. Project
management funds enable The Climate Trust to provide support and data tracking for the duration of
our project contracts. The administration fee is used for selection and contracting to enable The Climate
Trust to identify, evaluate and execute contracts with quality projects on behalf of Invenergy.

Table 1. Carbon Offset Project Funding Received

Year Project Funding | Project Carbon Offset Administration Total Payment
(80%) Management (20%) | Funding (100%) | (7.5% fee)

2008 $234,430.74 $58,607.69 $293,038.43 $21,977.88 $315,016.31
2009 $226,225.66 $56,556.42 $282,782.08 $21,208.66 $303,990.74
2010 $248,496.83 $62,124.21 $310,621.04 $23,296.58 $333,917.61
2011 $248,027.72 $62,006.93 $310,034.65 $23,252.60 $333,287.25
2012 $242,401.39 $60,600.35 $303,001.74 $22,725.13 $325,726.86
2013 $237,243.91 $59,310.98 $296,554.89 $22,241.62 $318,796.51
2014 $238,181.63 $59,545.41 $297,727.04 $22,329.53 $320,056.57
2015 $232,555.29 $58,138.82 $290,694.12 $21,802.06 $312,496.19

Total $1,907,563.17 $476,890.81 $2,384,453.98 $178,834.06 $2,563,288.03




Satsop Carbon Mitigation Project Portfolio

Since 2008, The Climate Trust has obligated funding from the Satsop Facility to the following projects:
e Farm Power Rexville Dairy Digester in Washington
e Revolution Energy Solutions (RES) Lochmead Dairy Digester in Oregon
e Cedar Grove Composting in Washington
e Environmental Credit Corp. Composting Portfolio in Delaware
e Camco Afognak Island Forestry in Alaska

Obligated funding is the amount The Climate Trust is contracted to purchase from carbon offset projects
should the offsets be verified and delivered. The obligated funds fluctuate over time as a project’s
performance changes and costs are incurred.

Table 2 on the next page lists the obligated funding and carbon offsets for each project through March
31, 2016. Figure 1 on the next page shows the obligation of project funding to projects by percentage. In
the past year, The Climate Trust obligated $112,626.33 for the purchase of offsets from the Afognak
Island Forestry project. This amount was allocated to pay Camco, the seller of the Afognak offsets, and
related registry fees associated with receiving and retiring the offsets through the Markit Environmental
Registry, which is the electronic trading platform for this Verified Carbon Standard certified project.

Table 2. Satsop Project Portfolio Obligations and Offsets

Project Obligated Funds Anticipated Offsets Retired Offsets
(Metric Tons) (Metric Tons)
Farm Power Rexville Dairy Digester $529,998.00 50,476 50,476
RES Lochmead Dairy Digester $95,200.00 11,200 2,991
Cedar Grove Composting $132,475.50 17,996 17,996
Environmental Credit Corp. Composting $437,245.50 74,813 74,813
Camco Afognak Forestry $237,305.00 91,655 91,655
Cost of Goods Sold* $9,861.33 N/A N/A
Total as of March 31, 2016 $1,442,085.33 246,140 237,931

*Historically, The Climate Trust applied cost of goods sold charges to project management funds. These costs
include electronic registry fees, verification costs, and project submission fees. All are essential to the purchase
and retirement of verified carbon offsets. Upon internal review with our accounting department and auditor, The
Climate Trust decided to start applying cost of goods sold against the project funding portion (the 80%) of funds
received from a facility. The cost of goods sold data was gathered in 2014 and then applied to the obligations
ledger of The Climate Trust’s internal registry as a “project” in early 2015. The costs for 2015 and 2016 were added
as they were incurred. As of March 31, 2016, Invenergy funding paid $9,861.33 in verification and external registry
fees since January 1, 2014.

Table 3 on the next page shows the vintage of carbon offsets retired on behalf of Invenergy for each
project. Under the Washington CO2 Standard the earliest vintage of offsets that are allowed is 2004.
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Table 3. Retirement of Project Offsets by Vintage

Project 2008 2009 2010 2011 2012 2013 2014 Total

Farm Power Rexville 883 6,184 9,321 11,069 10,586 12,433 50,476
RES Lochmead 810 900 1,281 2,991
Cedar Grove 17,996 17,996
ECC Composting 4,085 5,580 27,422 37,726 74,813
Camco Afognak 22,400 35,000 34,255 91,655

Figure 1. Project Funding Obligated to Projects by Percentage

Project Portfolio

The offset projects supported with Invenergy’s funding utilize diverse approaches to achieve real,
measurable, and verified emissions reductions. Project details may be found at The Climate Trust’s
interactive portfolio map.

Conclusion and Looking Ahead

On April 26, 2016, The Climate Trust received Invenergy’s annual funding payment for continued
investments in Satsop’s greenhouse gas mitigation portfolio. The Climate Trust shall obligate the funds
to additional projects.
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The above annual report provides a snapshot of The Climate Trust’s use of monetary pathway funds
from Invenergy’s Satsop Combustion Turbine Project. The Climate Trust is available to answer any
guestions about Invenergy’s monetary pathway funds and the projects we’re supporting through these
funds. Thank you for your support of The Climate Trust.

Sincerely,

W3

Sheldon Zakreski
Director of Carbon Compliance
The Climate Trust
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2200 WILSON BOULEVARD
SUITE 310
ARLINGTON, VA 22201

WWW.ENERGYRECOVERYCOUNCIL.ORG

July 22,2016

Mr. Sam Wilson
Department of Ecology
P.O. Box 47600

Olympia, WA 98504-7600

Submitted Via E-mail: AQComments@ecy.wa.gov

Re: Chapter 173-442 WAC, Clean Air Rule
Dear Mr. Wilson,

Thank you for the opportunity to comment on the Department of Ecology’s draft
Washington Clean Air Rule (“Rule”). The Energy Recovery Council is deeply concerned
with the treatment of waste-to-energy in the rule, as it fails to reflect greenhouse gas (GHG)
science with respect to the waste management sector. We support the reduction of GHGs in
the state of Washington, and we would like to offer our views on the rule in light of the role
of waste-to-energy (WTE) plays in reducing those emissions.

The Energy Recovery Council is the national trade association representing companies and
local governments engaged in the waste-to-energy sector. There are 77 WTE facilities in the
United States, which produce clean, renewable energy through the combustion of municipal
solid waste (MSW) in specially designed power plants equipped with the most modern
emission control equipment.

The WTE facility owned and operated by the City of Spokane generates 26 MW of
electricity from 800 tons of MSW per day remaining after recycling. Spokane is a model of
a highly effective, integrated system of sustainable waste management. With a recycling rate
greater than 50%, Spokane’s program incorporates extensive recycling as well as curbside
green waste, food waste, and food-soiled paper composting. Spokane’s WTE facility is an
important compliment to this program. Internationally, WTE facilities are recognized as
reducing GHG emissions relatively to landfilling, and, when incorporated into an integrated
system of sustainable waste management, lead to significant reductions in overall waste
management sector emissions. The draft Rule will impose a financial burden on Spokane’s
program, jeopardizing its future, and penalizing what should otherwise be recognized as a
significant achievement. The state should recognize the statutory obligations of local
governments to manage their solid waste by exempting those activities.

enewable energy from waste



We offer the following comments on the draft Rule:

1. In Recognition of Its Climate Benefits, WTE Should Not Be a Regulated Source
Category under the Rule

A. WTE is a recognized source of GHG reduction

WTE facilities are an internationally recognized source of GHG emissions reduction,
including by the U.S. EPA,'? U.S. EPA scientists,’ the Intergovernmental Panel on Climate
Change (“IPCC”),* the World Economic Forum,’ the European Union,*’ CalRecycle,® the
California Air Resources Board,’ Joint Institute for Strategic Energy Analysis & NREL
scientists,'? the Center for American Progress,!' Third Way,'? and other researchers.'>!#
Further, WTE facilities generate carbon offsets credits under both the Clean Development
Mechanism (CDM) of the Kyoto Protocol and voluntary carbon offset markets.'>!® Under
CDM, more than 40 WTE projects have been registered, with a combined annual GHG
reduction of 5 million metric tons of COze per year.!’

Many U.S. states have also recognized the GHG benefits of WTE through climate action
plans and other policies. For example,

e Pennsylvania’s 2009 Climate Action Plan called for the expansion of WTE to help
reduce GHG emissions by reducing landfilling and increasing WTE electricity
generation.'®

e New York State’s solid waste management plan prefers energy recovery over
landfilling consistent with the waste hierarchy and concluded that WTE offers GHG
benefits relative to landfilling."”

e The California Air Resources Board (CARB), in its environmental analysis
supporting documentation for a potential renewable electricity standard, recognized a
GHG emissions benefit of WTE of 1,200 to 1,700 Ib CO2e / MWh, greater than that
achieved by geothermal, wind, and solar.?’

e (alifornia’s lead solid waste regulator, CalRecycle, concluded that the State’s WTE
facilities reduce GHG emissions relative to landfilling, even excluding the additional
electricity generation or the metals recovered for recycling.?!

e Maryland’s GHG plan includes WTE within the state’s greenhouse gas mitigation
strategy.??

e  WTE facilities are exempted from proposed GHG Emission Reduction Plan
requirements, a precursor to the establishment of state-wide GHG emission caps, in
Hawaii.??

e Maine and Florida’s Climate Action Plans identify WTE as a GHG mitigation
measure.>*?

e WTE facilities also participate in the RPS programs in twenty-three states.?

These GHG reductions are achieved by displacing grid connected fossil-fuel fired
electricity, recovering metals from the waste stream for recycling, and most importantly, by
avoiding landfill emissions of methane, a potent GHG over 30 times stronger than CO:z over
100 years when all of its impacts are considered and over 80 times stronger over 20 years.
As aresult, WTE facilities avoid approximately 1 ton of carbon dioxide equivalents (COze)
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for every ton of municipal solid waste (MSW) processed on a life cycle basis when using
national averages.?’

B. Cap and trade programs are poorly suited for achieving GHG emissions
reductions from the waste sector.

While we support economic instruments, like that proposed in the Rule, such instruments
must treat carbon emissions equitably, and must align the economic signal with the timing
of, and responsibility for, decisions that affect GHG emissions. Cap and trade programs fail
on both accounts for the waste management sector.

The proposed Rule relies on the emissions reported to the U.S. EPA under its Mandatory
GHG Reporting Rule, 40 CFR §98 (EPA Reporting Rule). Landfill emissions under the EPA
Reporting Rule are reported based on models, not actual measured emissions, and based on
default factors which have been recognized as underreporting landfill GHG emissions by the
EPA itself. For example, landfill operators are permitted to use a default collection
efficiency of 95% for those parts of a landfill under final cap and cover meeting certain
conditions, and then apply soil oxidation factors of up to 35%. In stark contrast, the U.S.
EPA’s own Office of Research and Development, after a multi-site two-year study of
measured methane emissions from landfills found that “the data collected does not support
the use of collection efficiency values of 90% or greater as has been published in other
studies.”?® Instead, the recent EPA Report found total abatement efficiencies of 38 — 88%,
including the effects of soil oxidation of methane in landfill cover soils. The effects of soil
oxidation are inherently covered, because the EPA study looked at methane concentrations
above the landfill surface. This technique cannot distinguish between methane not emitted
and methane oxidized in cover soils. Furthermore, the maximum collection efficiency used
by the EPA in lifecycle modeling is only 90%, below the EPA Reporting Rule’s
maximum.?’

Even the 90% figure is likely too high. California’s landfill early action measures, are the
most stringent landfill gas control regulations in the nation. The California Air Resources
Board determined that these requirements could be expected to achieve a gas collection
efficiency of 83%, after final cap and cover.’® The measured methane emissions from the
Puente Hills landfill, a very well-managed landfill with a 6 foot think clay cap located in a
dry climate, fully in compliance with the CARB requirements, were indicative of a 73%
collection efficiency.®! If such a well-controlled landfill operating under the most stringent
landfill gas control regulations in the country can only achieve 73% efficiency when most of
the landfill is under final cap and cover, is it reasonable to assume that Washington’s
landfills will be capable of attaining a 95% collection efficiency? The use of modeling itself
is a problem: One study found the typical landfill emissions model used underestimated
emissions.*? Such unrealistically high assumptions result in a distorted economic signal
under cap and trade programs like that proposed in the Rule.

Adding to this distortion is a disparity between the treatment of WTE facilities and landfills
with respect to the regulation of biogenic emissions. It is worth noting that the majority of
WTE’s COz2 emissions is biogenic, stemming from the combustion of waste biomass. Waste



sources of biomass used for energy, as well as from composting, anaerobic digestion, and
the COz portion of landfill emissions are widely recognized as being low to zero carbon,
including by EPA,* the Scientific Advisory Board (SAB) subgroup, prominent academics,
and NGOs.** In fact, the Rule already exempts COz from industrial combustion of biomass
in the form of fuel wood, wood waste, wood by-products, and wood residuals in section
173-442-040. However, under the proposed rule, both biogenic and anthropogenic CO2
from WTE facilities would be regulated. Landfills are required to estimate and report, and
subsequently be regulated for, methane emissions. However, while the CO2 emissions from
the combustion of landfill gas are reported, there is no requirement for landfills to report and
regulate carbon dioxide from anaerobic digestion that occurs within the landfill or soil
oxidation. Landfill gas is approximately 50% COz by volume and this COz is a biogenic
emission just as much as the COz that results from the combustion of methane. While we
continue to believe that WTE facilities should not be regulated under the cap, the draft rule
should not treat landfills more favorably than WTE facilities, given the preference to WTE
facilities under the U.S. EPA’s solid waste management hierarchy.

Lastly, a cap and trade program does not align the economic and policy signal of the need to
acquire ERUs with the timing of, and responsibility for, decisions that affect waste-related
GHG emissions. The most powerful mechanism to reduce GHG emissions from the waste
management sector is to reduce landfilling, by reducing waste generation and diverting
materials to recycling, anaerobic digestion, composting, and, for what’s left over, WTE.
However, these types of changes made to waste management practices take many years to
be realized at the landfill, as gas generation at a landfill today is reflective of past waste
management practices, not today’s. Therefore, the Rule will not incentivize communities to
divert more organic materials from landfills. In addition, the most significant GHG benefits
achieved by recycling present themselves as GHG reductions at manufacturing facilities and
other parts of the upstream supply chain. Therefore, most of what is beneficial about
recycling from a GHG perspective, will never been realized under a cap and trade program
by the entity with the most control over its implementation and success: the communities
implementing recycling programs.

C. The reduction of methane emissions, one of WTE’s key benefits, is a
critical international and domestic priority in reducing GHG emissions

The latest scientific consensus finds methane to be more potent than previously thought.
According to the IPCC’s Fifth Assessment Report, methane’s contribution to climate change
is equivalent to over 40% of the total net drivers of climate change.* This latest data on
methane’s contribution to the increase in radiative forcing, a measure of the atmosphere’s
additional uptake of energy relative to pre-industrial times, and hence global warming of the
earth’s climate system, is over 75% higher than previously reported.

Fast action to reduce SLCPs, including methane, has the potential to slow down the global
warming expected by 2050 by as much as 0.5 Celsius degrees.”® A failure to address
SLCPs, like methane, significantly increases the risk of crossing the 2°C temperature
increase threshold widely discussed as most likely to limit severe climate change impacts.’’
The President’s Climate Action Plan calls reducing emissions of methane “critical to our



overall effort to address global climate change” and initiated an interagency methane
strategy. In 2012, the U.S. State Department, the United Nations Environmental Program,
and a group of international partners announced the Climate and Clean Air Coalition
(“CCAC”) to specifically focus on methane and other short-lived climate pollutants
(“SLCPs”). For years, climate scientists have been calling for separate regulation of climate
pollutants like methane owing to their potency and other differences relative to CO2.3%3%40

Unfortunately, the current draft rule downplays the importance of methane by using
outdated methane global warming potentials (GWPs). The methane GWP (25) of the
Proposal is from the IPCC 4™ Assessment Report and is now out of date. Updating the
GWPs will properly align reporting with the latest climate science. According to the IPCC’s
5™ Assessment Report, the 100-year methane GWP is 34 when all of methane’s climate
impacts are included and 84 times more potent over 20 years.*!

2. To achieve the most significant GHG reductions from the waste management
sector, the Department of Ecology should pursue alternative policy mechanisms
already proven effective.

The only sure way of reducing landfill methane emissions is to prevent their generation in
the first place through landfill diversion. In fact, this approach has been followed with great
success by the EU, primarily through the Landfill Waste Directive, which calls for the
reduction in landfilling of biodegradable wastes.*? The European Environment Agency
(“EEA”) attributes considerable reductions in waste management GHG emissions to
increased levels of recycling, including composting, and WTE.*® In fact, the proactive waste
policies of the EU have been an overwhelming success in Europe’s efforts to reduce GHG
emissions: the waste sector achieved the largest relative reduction (34%) of any sector in the
EU.* In addition, other states are moving away from landfilling to reduce the serious threat
posed by methane. For instance, California recently set the goal to divert 90% of organics
from landfills by 2025 in its newly proposed Short-Lived Climate Pollutant Reduction
Strategy.®

In response to the growing concerns about methane and in recognition of the limits of
collecting landfill gas, the Obama administration, states like California, and cities like New
York are taking steps to reduce GHG emissions through landfill diversion. Washington
could be a leader in this area by more fully incorporating recycling, composting, anaerobic
digestion and WTE into its waste management strategies and GHG strategies.

Unfortunately, the Rule does not properly recognize the GHG reductions already provided
by WTE, and will actually place WTE at a competitive disadvantage relative to landfilling.

3. The Rule Should Treat WTE as a GHG Reduction Strategy
A. WTE should be added to the List of ERU generating technologies

Section 173-442-160 of the rule lists a number of technologies that are eligible generation
emission reduction units under the rule. We believe that the rule should provide emission



reduction units to WTE facilities and other waste management strategies that divert waste
from landfills. Landfill diversion through recycling, composting, anaerobic digestion, and
energy recovery is the most effective means of reducing landfill methane emissions.
Landfills are imperfect systems, and even the most effective gas collection systems still emit
significant amounts of methane over their lifetime. Over the life of waste in a landfill, the
lifetime collection efficiency at landfills that collect gas is estimated to be only 35 — 70%,
leaving a significant amount of methane uncollected.*¢->°

Avoiding these emissions generates carbon offset credits in other programs, even after
factoring in emissions from combustion of fossil-based waste components. WTE facilities
generates carbon offsets credits under both the Clean Development Mechanism (CDM) of
the Kyoto Protocol and voluntary carbon offset markets.’!*> Under CDM, more than 40
WTE projects have been registered, with a combined annual GHG reduction of 5 million
metric tons of COze per year.> To date, three WTE expansions have been validated as
carbon offset projects in North America. The Lee and Hillsborough County facilities,
operated on behalf of municipal owners in Florida, have been selling carbon credits into the
voluntary market for several years. Viewed from the perspective of Benchmarking Process
proposed in section WAC 173-442-050, WTE facilities are a significantly more GHG
efficient means of delivering a post recycled waste management “product” than landfilling.

B. The Rule should rely on EPA’s Clean Power Plan as a model.

Not only are WTE facilities not regulated under the Clean Power Plan, WTE facilities are
eligible to generate emission rate credits (ERCs) that can be used by affected sources for
compliance purposes. Under section WAC 173-442-040 of the Rule, stationary sources in
the Clean Power Plan can use the plan to demonstrate compliance with the Rule. As a result,
since ERCs can be used to meet Clean Power Plan requirements if Washington pursues a
rate based plan, an operator of new WTE capacity could find themselves in the paradoxical
position of both having a compliance obligation under the Rule while at the same time
helping an electric generating unit comply with the same Rule. Therefore, we strongly
recommend that the Rule allow those technologies that may generate ERCs under the Clean
Power Plan, including WTE, to generate ERUs under the proposed rule.

4. Conclusion

In summary, the Rule should recognize WTE, as many international and U.S. entities
already have, for its important value in reducing GHG emissions through landfill methane
avoidance, fossil fuel generation displacement and recycling of metals, as well as its vital
contribution to sound local sustainable solid waste management. In addition, there are no
technologically or economically viable approaches to limit stack CO2 emissions from WTE
facilities. The only practical solution to reduce CO2 emissions is to decrease throughput,
which would actually increase GHG emissions, since landfills would capture the waste that
is being diverted from WTE facilities. Requiring WTE facilities to decrease throughput or
acquire ERUs for compliance would place WTE facilities at a significant economic
disadvantage, especially for local governments such as the City of Spokane, which has
invested considerable capital and resources in building and operating a modern WTE facility



as a vital piece of the city’s waste management program. If a WTE facility cannot remain
economically viable, this will only serve to increase the amount of landfilling, and the
resulting GHG emissions, contrary to the state’s GHG reduction objectives which are
driving implementation of the Rule.

Sincerely,

Ted Michaels
President
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Ms. Sarah Rees
Special Assistant Climate Policy

Mr. Stuart Clark
Air Quality Program Manager

Washington State Department of Ecology
PO Box 47600
Olympia, WA 98504-7600

RE: Formal Comments regarding the Washington Clean Air Rule
Dear Ms. Rees and Mr. Clark:

Thank you for providing us the opportunity to submit comments on the revised draft of the Washington
State Department of Ecology Clean Air Rule that aims to cap global warming pollution in Washington
State. These comments are submitted on behalf of Climate Solutions, Natural Resources Defense
Council, NextGen Climate, Sierra Club, Union of Concerned Scientists, and Washington Environmental
Council.

We commend Governor Jay Inslee for responding to legislative inaction and implementing Washington’s
Clean Air law by pursuing rulemaking to reduce Washington State's carbon pollution to protect current
and future generations from the impacts of climate change and air pollution. Comprehensive, well-
crafted action on climate will help transform Washington’s economy into one that is more sustainable
and equitable. It is imperative to pursue a bold policy that takes full advantage of authority that exists
under the Clean Air Act and in judicial orders requiring the State to act on carbon emissions, though we
recognize that the policy options offered through this path are more limited than those available with
legislative cooperation or through an initiative to develop an economy-wide carbon policy.

SUMMARY

We acknowledge and appreciate the changes the Department has made to the previously released draft
rule, including the addition of a reserve account, a registry, and initial steps toward an aggregate cap
over all covered sectors of the economy. These changes have made this a stronger rule than the draft
originally released. However, more work is required to strengthen the rule’s ability to reduce carbon
emissions and to better clarify its implementation. We remain deeply concerned that the proposed
Clean Air Rule is insufficient as a means to achieve the state’s carbon reduction goals and sets a
concerning precedent for other jurisdictions to follow. The summary of our comments is as follows:

A. Program Architecture

As shared in previous comments and forums, the baseline-and-credit system is a flawed approach to
regulating carbon emissions. Switching the Clean Air Rule to an aggregate cap with distribution of a
limited and declining pool of allowances would reduce accounting and verification requirements, ensure
integrity of reported emissions reductions, ensure liquidity of tradable compliance instruments, create




better opportunities for linkage with other markets (including those potentially created by the Clean
Power Plan), and create a pathway to avoiding windfall profits, while reducing the extreme reliance on
offsets as the primary compliance method and reducing the administrative burdens on State agencies. If
the Department does not make this important change to the architecture of the Clean Air Rule, then it
should pre-certify ERUs from on-site reductions ahead of the 3-year compliance deadline.

B. Aggregate Cap
While we appreciate that the Department took initial steps towards creating an implicit aggregate cap
on economy-wide emissions, we do not believe that the Clean Air Rule goes far enough in articulating
the overall limit. The rule should set an explicit and declining cap for carbon emissions and ensure that
aggregate emissions from all regulated entities never exceed that limit. We also urge the Department to
consider a more ambitious compliance pathway consistent with best available science.

C. Offsets
As a re