






 

July 22, 2016 

 
Mr. Stu Clark 
Air Quality Program Manager 
Department of Ecology 
PO Box 47600 
Olympia, WA 98504-7600 

Re: Washington State Draft GHG Clean Air Rule 

Dear Mr. Clark: 
 
Please accept these comments regarding the draft Green House Gas (GHG) Clean Air Rule (CAR). Alcoa 
offers these comments with the intent to help identify solutions that reduce and control GHG 
emissions, while providing a platform to help keep Washington State aluminum smelters viable.  
 
Alcoa has two primary aluminum smelters in Washington State, Intalco Aluminum Corporation in 
Ferndale and Alcoa Wenatchee in Malaga. Due to adverse impacts of global market forces, Alcoa 
curtailed its Wenatchee smelter in December 2015. Intalco continues to operate. Prior to 
Wenatchee’s curtailment, Alcoa’s total direct headcount in Washington was 1,100 employees with a 
combined annual payroll of more than $100 million and an estimated economic impact of $500 
million. In addition, over $500,000 was contributed to non-governmental organizations in the 
neighboring communities each year. Intalco currently employs 580 people in family-wage positions 
and has an annual payroll of $65 million. The plant pays over $4 million in local taxes and our 
employees volunteer thousands of hours each year in the local community.  
 
Alcoa has been a leader in GHG emissions reductions for more than two decades and has been a 
constructive partner with both Governor Gregoire and Governor Inslee in the development of policies 
to address climate change. Our company was a founding partner in the Western Climate Initiative and 
has worked with both the current and previous administrations to find solutions that protect human 
health and the environment while maintaining jobs and a contributing to a thriving economy. We 
strive to be an environmental steward, responsible operator and partner in Washington State.  
 
Through our commitment to continuous environmental improvements, Alcoa aluminum smelters in 
Washington State have already achieved the goals set forth by Washington State in RCW 70.235.020 
to reduce GHGs below the 1990 baseline level by 2020 and to reduce 25% below the baseline by 
2035. In addition, Intalco has achieved the 2050 goal of reducing 50% below 1990 levels. In sum, the 
two facilities have reduced GHG emissions by an estimated 2.8 million metric tons. Alcoa made these 
improvements through voluntary, non-regulatory driven reductions.  
 
Aluminum has a unique role to play in helping to shape a sustainable future, and that role continues 
to expand. Alcoa is a global leader in lightweight metals technology, innovating multi-material 



 

solutions that advance our world. Our technologies enhance transportation, including automotive and 
commercial transport, air and space travel, smart buildings and sustainable food and beverage 
packaging. For example, in the transportation sector, increasing aluminum in vehicles has shown to 
boost fuel economy, and, when compared to competing materials, offers the lowest lifecycle carbon 
footprint. An aluminum intensive vehicle can achieve up to a 20 percent reduction in CO2 emissions.  
Aluminum is the most abundant metal in the earth’s crust and due to its strength, product life, and 
recyclability, approximately 75% of all primary aluminum ever produced since 1888 is still in 
productive use. Alcoa’s aluminum smelters in Washington help contribute to this sustainable future.   
 
The Washington State draft Green House Gas (GHG) Clean Air Rule (CAR) as proposed in WAC Chapter 
173-442  is likely to have a profound impact on the ability of Alcoa to restart and operate smelters in 
Washington State. Decisions on curtailments and restarts are based on a series of factors ranging 
from global market conditions, regulatory certainty, capital investments, energy pricing and alignment 
with Alcoa’s strategy to create a globally competitive commodity business. As written, the draft rule 
introduces increased costs and uncertainty, both of which decrease the ability of the businesses to 
successfully compete in a global commodity marketplace. The Washington smelters, like all Alcoa 
smelters, are standalone entities in the Global Primary Products business portfolio and must meet 
profitability standards to compete for investment and remain operational. 
 
As an Energy Intensive Trade Exposed (EITE) business, aluminum smelters are especially susceptible to 
carbon leakage as they cannot pass on increased costs to consumers. If aluminum smelters in 
Washington, which are run on clean, renewable hydropower, are unable to compete globally, that 
production is likely to move elsewhere in the world where smelters are powered primarily by coal 
sources. This has the net impact of increasing GHG emissions globally. It is our understanding that this 
is not DOE’s intent. 
 
Alcoa acknowledges and appreciates that the Department of Ecology recognizes the complexity and 
risks associated with applying the Clean Air Rule to EITEs. In the rule, it is noted that the agency 
delayed the implementation effective date by three years for EITEs, and allowed for reduced emission 
reduction pathways for EITEs which took early action. These provisions, however, do not fully mitigate 
the potentially damaging impact of the rule.  
 
Alcoa shares, and incorporates by reference, the substantive elements of the comments prepared and 
submitted by Association of Washington Business. In addition, Alcoa offers the comments below 
which align with the goal of reducing emissions yet allow the viability of aluminum smelting within the 
State of Washington. 
 
Comment 1: Make Provisions for Sector Subcategorization  
 
WAC 173-442-070 (3)(a) should be revised to allow for subcategorization within sectors. The current 
rule states “Ecology must calculate an efficiency intensity distribution for each sector with an EITE 
covered party that meets the requirements in WAC 173-442-030.” The suggested revision is: “Ecology 
must calculate an efficiency intensity distribution for each sector, or subsector, with an EITE covered 
party that meets the requirements in WAC 173-442-030.”  
 
The Clean Air Act in section 112(c)(1) (as amended on November 15, 1990) recognizes and set 
precedence for establishment of subcategories for major sources. There are significant technology 



 

differences within the NAICS 331312: Primary aluminum production sector. Alcoa proposes that the 
existing subcategories established in 40 CFR Part 63 Subpart LL’s National Emission Standards for 
Hazardous Air Pollutants for Primary Aluminum Reduction Plants be used for purposes of classifying 
primary aluminum reduction facilities within the Washington State GHG CAR. 
 
Comment 2: If a company is required to relinquish ERUs to the reserve, it should be as a result of 
permanently ceasing operations (closure) and not curtailment. 
 
WAC 173-442- 240 (1)(ii)(b) requires that ERUs generated as a result of facility curtailment must be 
transferred into the reserve “within one hundred twenty days after each applicable compliance 
period (WAC 173-442-200).” In WAC 173-442-240 (3)(a) regarding withdrawals from the reserve it 
states that  “Ecology may assign reserve ERUs to covered parties for the following purposes: (a) A 
curtailed stationary source that restarts operations will be assigned fifty percent of the ERUs that 
were allocated to the reserve during the calendar year prior to restart as per subsection (1)(a)(ii) of 
this section.”  
 
Fundamentally, Alcoa argues that curtailed facilities should be able to retain ERUs and not be required 
to forfeit them to the reserve.   Alcoa requests that Ecology remove the draft provision to transfer 
ERUs from curtailed facilities to the reserve, and instead structure the rule such that emission 
reduction obligations required by a curtailed facility’s efficiency reduction rate be suspended until the 
facility resumes operations. Upon restarting operations, the facility would resume its position on the 
reduction pathway at the year when operations were curtailed. This approach is consistent with 
curtailed facilities which maintain emission inventories and operating permits necessary to resume 
operations, unlike a facility which permanently shuts down and relinquishes its operating permit and 
associated emission reductions.  
 
Comment 3: Provisions for EITE economic hardship relief should be included in the rule. 
 
Provisions for economic hardship relief should be included in the final rule and should be consistent 
with those in the previous version of the rule which Ecology withdrew. The withdrawn WAC 183-442-
220 allowed for an EITE covered party to petition for compliance progress determination relief or be 
exempted. A covered entity should have the opportunity to demonstrate unaffordability, or economic 
hardship, using either of the following standards previously proposed by Ecology: “(a) The covered 
party's earnings before taxes, including accounting for cost of compliance with this chapter, are less 
than or equal to zero dollars per year. This analysis is conducted at the facility level. (b) The economic 
status of the covered party, including the cost of compliance with the requirements of this chapter, 
would result in the temporary or permanent closure of the covered party.”  
 

We thank the Department of Ecology for the opportunity to share our comments on the Clean Air Rule.  
 

Sincerely,  
 

 
 
John Martin 
VP Smelting Operations, US & Brazil 
Alcoa Inc. 



 
 

 
 
Alliance for Jobs and Clean Energy 
Joint Recommendations on Clean Air Rule 
Greenhouse Gas Limits 
Update emissions limits to best available science 
Ecology should establish a rule that uses best available science and establishes health-based limits on 
global warming pollution.  The Washington State Clean Air Act directs Ecology to set standards on air 
pollution to protect the public health and safety, and the overall welfare of the state.  While the 
legislature established state-wide emissions limits in 2008, these limits should be a ceiling on pollution 
levels, not a floor limiting state action to respond to the critical threats that global warming poses to 
populations around the world. The best available science, including the most recent Fifth Assessment 
Report of the Intergovernmental Panel on Climate Change (IPCC), clearly shows that emissions in 
developed world economies need to drop more steeply than established in the 2008 law.   

Regularly evaluate and adjust limit for effectiveness 
Ecology should review the effectiveness of the established caps every 3 to 5 years and the Rule should 
include the flexibility to adjust the caps as appropriate to ensure the reductions are aligned with the 
state, national and international objectives for emission reductions and strategies. Several carbon 
markets have updated caps set in the early years to more accurately account for the introduction of low 
cost emission reduction options and changing market conditions. Regular review of the caps at 
scheduled times will help to ensure that Washington’s emission caps continue to drive improvements 
over business as usual while providing businesses with the expectation to plan for future changes to the 
caps. 

Use existing authority to support setting an aggregate, statewide cap over existing and 
potential new covered entities  
Use Ecology’s existing authority to set a statewide cap. The Washington Clean Air Act is similar to federal 
law and other state laws that allow an overall emissions cap with emissions limits shared by the capped 
facilities. Washington law requires “emission standards” and “emission limitations” that “limits the 
quantity, rate, or concentration of emissions of air contaminants on a continuous basis.” Under this 
definition, an overall emissions cap fits within the concept of a limitation on the quantity of emissions 
on a continuous basis.  
 
This overall cap should cover new entities to ensure new entrants are immediately accountable and 
there is an aggregate limit over new and existing covered emitters that declines over time.  New 
entrants to the program must be addressed within this aggregate limit.  An overall cap that reduces each 
year and includes new entrants would provide for a fair, certain and economically and environmentally 
efficient rule.  



  
 

Policy alignment 
Interactions with other policies need to be clarified 
The Clean Air Rule should result in emissions reductions that go beyond business as usual under existing 
state and federal policies. Since carbon reductions that result from existing policies are already required 
by law, emissions reductions under the Clean Air Rule should go above and beyond existing policies if 
emissions reductions are attributable to the rule.  
 
Double Counting must be addressed 
The initial Clean Air Rule Proposal contained various provisions that would allow for double counting of 
carbon reductions.  First, the state should not allow double counting of carbon reductions by providing 
additional ‘credits’ generated by projects that also reduce pollution from the regulated entity, such as 
renewable energy, energy efficiency and commute trip reduction programs.    
 
Secondly, the state should not allow reductions driven by Washington policies to prevent further 
emissions reductions in other states. For example, excess allowances created from emissions reductions 
in the electricity sector under the Clean Air Rule should not be permitted for sale or transfer under the 
CPP in a mass-based system, and renewable energy used for compliance under the WA RPS or the CPP 
should not be divisible from Emission Reduction Credits (ERCs) in other states in a rate-based system.  In 
order for the Clean Air Rule to result in additional carbon reductions nation-wide, Clean Power Plan 
headroom created as a result of the Clean Air Rule, or other WA clean energy programs, should not be 
sold or freely allocated for compliance with other state programs to other states to reduce their 
compliance obligations.   

Coverage 
Include EITEs (and all other covered entities) from the beginning:  
Because of the phase-in portion of the previous draft of the rule, we believe all covered emitters that do 
not require new data collection for baselines, including Energy Intensive, Trade Exposed entities (EITEs) 
should be obligated to begin complying at the start of the program.  If there is demonstrated need for 
compliance flexibility program to support EITEs Ecology should develop and include that in the initial 
rule, but they should not be exempted from compliance.   In California, EITEs were granted partial free 
allocation of allowances and not other exemptions. 

EITE flexibility, if provided, should be limited to evidence based adjustments 
If Ecology does develop a program to support EITEs, it should be offered only to EITEs as determined 
based on a combination of their emissions intensity—a ratio of their total carbon emissions per millions 
of dollars of value produced—and the percentage of their business subject to trade.  And any 
compliance flexibility afforded them should be based on evidence of the possibility of leakage, 
particularly considering that the Clean Air Rule requires no payment per ton of emissions as many other 
carbon reduction programs require, and instead freely allocates all emissions credits.   

Create a strategy to prevent leakage 
The policy should seek to minimize the movement of polluting activities to other jurisdictions as a 
mechanism to avoid compliance. In particular, the policy should include imported fuels and emissions 
from imported electricity which have the same polluting negative impacts to Washington residents 
regardless of their site of production.  Secondly, the policy should preclude windfalls to regulated 
entities that reduce or halt production in WA.  
 



  
 

Don’t allow voluntary entrants 
Allowing voluntary entrants into the program poses a high risk of counting business as usual reductions 
that have already been planned, and therefore not additional to the program, so should not be allowed 
to participate in the program.  If there are offsets/Alternative Reduction Methods(see concerns below) 
they can offer that meet the additional, verifiable, real, enforceable and permanent validation 
requirements, we encourage the department to allow them through defined and narrow protocols (as 
discussed below) rather than by joining the covered entities as capped emitters.

Instruments/Mechanism 
Clean Air Rule compliance must result in improved air quality in highly impacted 
communities in Washington  
In addition to generating critical climate related benefits, the Clean Air Rule can significantly reduce 
emissions of potential pollutants co-produced with greenhouse gases. Because these conventional 
pollutant emissions, including NOx, SO2, PM, and mercury and other hazardous air pollutants, are 
associated with significant adverse health outcomes, reductions in such emissions constitute an 
important benefit of greenhouse gas regulation.  These benefits are most needed in those communities 
which experience the most severe pollution and socio-economic related health consequences, and 
which are disproportionately likely to be communities of color and low income communities. 

The Department should conduct a cumulative impacts analysis to identify Washington State’s 
communities highly impacted by pollution and socio-economic disparity.  This study should be mapped 
to be able to target emissions reductions to the communities that would benefit the most.  All covered 
entities should be encouraged to make their required reductions within their own operations. For 
entities unable to do so; a share of their reduction requirement should be met through emissions 
reductions in highly impacted communities.  That share should increase over time. Covered emitters 
that have stationary sources of pollution located in a community identified as highly impacted by the 
cumulative impacts analysis must receive special consideration and be appropriately addressed by the 
Clean Air Rule to maximize air quality improvements. 

Communities of color and low-income communities are disproportionately affected by environmental 
contaminants, including air pollutants like ozone and PM2.5, and they suffer disproportionately from 
pollution related illness.  Because these frontline communities often experience dangerously unhealthy 
levels of conventional air pollutants, despite longstanding implementation of clean air regulatory 
programs, the Clean Air Rules authority to regulate greenhouse gas emissions is an essential and 
necessary for providing needed conventional pollutant benefits.   

Covered emitters should be incentivized to make investments that benefit Washington 
communities most vulnerable to climate change. 
Although climate change is a global phenomenon, every global impact will be locally manifested, with 
profound impacts on the communities and individuals who are directly affected.  Harm from climate 
change is shaped not only by exposure to discrete impacts, but by underlying vulnerability and by the 
capacity to cope.  The Clean Air Rule should ensure that investments stimulated by greenhouse gas 
regulation create, reach, and sustain economic and environmental benefits and opportunities for 
communities of color and communities with low incomes and fossil fuel workers.  
 



  
 

Recognize local economic development opportunity presented by the Clean Air Rule.   
Regulating greenhouse gases not only presents an opportunity for cleaner air and water, but also an 
opportunity for local economic development. Renewable energy and energy efficiency have already 
resulted in economic development in the state, and future economic growth as a result of the Clean Air 
Rule should be taken into consideration in the policy design.  The policy design for renewable energy 
and energy efficiency should include labor standards such as prevailing wages, apprenticeship 
utilization, community workforce agreements, and domestic content provisions where applicable. 
 
Ensure Actual Emissions Reductions by limiting and defining Alternative Reduction 
Mechanisms (ARMS)  
We have significant concerns about Ecology’s proposal to allow sources to meet up to 100% of their 
compliance obligations by using “Alternative Reduction Mechanisms” (ARMs).  This is a new and 
untested approach that creates a significant potential to undermine the integrity and effectiveness of 
the program. ARMs are intended to serve the same purpose that offsets fill in other carbon cap 
programs, allowing regulated sources an alternative to either directly reducing their covered emissions 
or purchasing reductions from other sources covered by the program.    

Offsets need to meet very specific criteria, namely they must demonstrate that reductions are real, 
verifiable, permanent, enforceable, and additional.  An overly broad scope for ARMS poses several 
major challenges:   First, compliance will impose an administrative burden.  Second, since the proposed 
projects go far beyond those allowed under existing offset programs, it will be impossible to establish 
clear standards for third-party verification and oversight to ensure projects meet all of the required 
criteria—specifically the additionality criterion—which in turn would make it impossible to know if the 
promised reductions are actually occurring.  Third, many of the categories that Ecology is considering 
allowing will create a substantial danger of double counting.  For example, energy efficiency and 
renewable energy are important ways to reduce the need to generate electricity from fossil fuels, and 
investing in electric vehicles will necessarily cause a reduction in transportation emissions.  A utility that 
invests in these solutions can directly reduce capped emissions and should not be able to get additional 
credit.  Allowing other measures to offset increased emissions in the capped sector creates a real danger 
that we will not see the needed decrease in overall emissions to meet the state’s overall targets. 

Enforcement/Validity 
Identify and monitor cumulative impacts of Rule: 
In order for Ecology to fulfill its duty to protect the health and safety of sensitive members of the 
population, Ecology should define ‘sensitive members of the population’ as highly impacted 
communities using cumulative impacts analysis.  This analysis should include consideration of aggregate 
pollution hazards or burdens and health, social and economic and climate vulnerability.  The 
Department should then map the cumulative impacts analysis to locate the communities with high 
percentages of sensitive members of the population that will carry the heaviest burden of air 
pollution/climate change.  The Department should monitor these highly impacted communities on a 
regular basis to ensure that the Rule does not create or exacerbate pollution hot spots and result in 
back-sliding on air and water quality. To ensure maximum effectiveness, accountability and equity, 
Ecology should form board of representatives from highly impacted communities to advise on 
implementation of the Clean Air Rule. 
 
The Department of Ecology has an obligation to protect the health and safety of communities and 
address the potential for disproportionate impacts to communities resulting from the Clean Air Rule. 



  
 

The Clean Air Act declaration of purpose provides Ecology the authority “to maintain levels of air quality 
that protect human health and safety, including the most sensitive members of the population.” The 
Washington Clean Air Act also provides strong support for requiring monitoring of highly impacted 
communities to ensure hot spots are not created or exacerbated and to guard against backsliding.   
 
Ensure adequate accounting, monitoring and verification of emissions  
Ecology should implement a clear and transparent tracking system for emission reductions and credits 
to ensure that they are not counted towards compliance by two different covered facilities or by other 
carbon reduction programs. Ecology’s proposal to use an entity’s compliance report as a ‘ledger’ is a 
helpful first step, but the Rule should include detailed language laying out how these ledgers will 
function together as a more comprehensive system to track the creation and use of credits. Ecology 
should also develop very clear guidance in the regulatory language or in a separate document outlining 
which entity can claim credit for an emission reduction, and engage in similar conversations with 
external carbon markets if compliance instruments are considered as credits under the Rule. Specifically, 
Ecology should ensure that its Rule does not undermine the emissions reduction goals of other carbon 
reduction programs.  
 
 
 
 
 
 













JULY 22, 2016

VIA ELECTRONIC MAIL

Sam Wilson (AQComments@ecy.wa.gov) 
Department of Ecology 
P.O. Box 47600 
Olympia, WA  98504-7600 

Re: Comments on Clean Air Rule (WAC 173-442) 

Dear Mr. Wilson; 

Ash Grove Cement Company (“Ash Grove”) is writing to offer comments on the 
Department of Ecology’s  proposed Clear Air Rule (“CAR”) seeking to impose stringent 
greenhouse gas limitations on Washington manufacturers.  Ash Grove supports the 
comments being submitted by the Association of Washington Business (“AWB”) and, to 
the maximum extent that those comments are consistent with those stated here, adopts 
those comments as Ash Grove’s own.  However, Ash Grove is uniquely positioned on 
certain issues and so finds it necessary to write comments in supplement to those 
submitted under AWB letterhead.   

I. Background 

Ash Grove is an American owned business headquartered in Overland Park, Kansas.  Ash 
Grove is the largest U.S. owned cement company in the country and the fifth largest 
cement manufacturer in the United States with cement plants in eight states, including the 
only remaining cement manufacturing facility left in the state of Washington.  Unlike all 
of its major competitors, Ash Grove has no manufacturing operations outside the U.S.  A 
pioneer of the limestone and cement industries, the company was incorporated in 
Missouri in 1882 and has been majority owned and controlled by the Sunderland family 
since 1913.  The eight cement plants operating in the Ash Grove system are some of the 
most efficient and best maintained in the country.   The quality portland and masonry 
cements produced at these plants are used in the construction of highways, bridges, 
commercial and industrial complexes, residential homes, and a myriad of other structures. 
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Ash Grove’s Seattle plant is a highly efficient facility capable of producing 750,000 tons 
of clinker per year.  The plant was first awarded an EPA Energy Star rating in 2006 and 
was given its most recent Energy Star certification in February 2016--a tangible 
indication of our dedication to fuel efficiency.  The Seattle plant directly employs 
approximately 90 people (the plant pays roughly $9 million/year in salaries and benefits) 
and creates over 700 indirect jobs in the community.  Ash Grove is an important part of 
the Seattle economy, paying roughly $800,000 annually in property taxes and actively 
involved in many local charitable activities.  In 2015, Ash Grove manufactured roughly 
1/3rd of the cement used in the state of Washington.  The remaining 2/3rds (roughly 1.3 
million tons) was all imported into the state, predominantly from foreign manufacturers.  
We note that there is currently tremendous over-capacity in the cement manufacturing 
sector in countries such as China and Korea as a combined result of over-building and 
sluggish economies in those countries.1  As both of those countries have ready access to 
Washington’s ports, these countries generally loom heavily over the Energy Intensive, 
Trade Exposed (“EITE”) rule, and very specifically in regard to the cement  industry.   

II. Cement Manufacturing and CO2

Manufacturing cement results in CO2 emissions from two sources.  The manufacturing of 
portland cement is essentially the process of applying thermal energy to CaCO3
(limestone) to convert it to CaO  (calcium oxide).  This process is known as 
“decarbonization.”  Decarbonization is one step in the manufacturing process with the 
resulting material called “clinker” as an intermediate product .  Ground clinker, plus any 
additives allowed or required per ASTM standards, is referred to as portland cement.  By 
definition, the clinkering process necessarily generates one molecule of CO2 for every 
molecule of CaO produced.

There is nothing that can be done to reduce these process emissions as they are inherent 
to the chemical process by which cement is formed.  Roughly 60% of our CO2 emissions 
come from the liberation of CO2 from CaCO3 (i.e., are process emissions).  The 
remaining 40% are from combustion of fossil fuels.   Converting CaCO3 to CaO requires 
a lot of heat input which necessarily must be provided by fossil fuel.  Ash Grove’s Seattle 
plant is a preheater/precalciner kiln--the most energy efficient type of kiln configuration 
in use today. 

While all cement manufacturing shares the common approach of liberating CO2 from 
CaCO3 to form CaO, there are different types of cement that are specific to certain 
performance requirements.  For example, on any given day, the Seattle kiln could make 
Type I clinker, Type II clinker, Type III clinker or a specialty cement for a local 
customer.  The particular pyro-processing and grinding requirements for one type of 
cement can vary from another type of cement, thus the energy profile differs.  This 
affects the GHG emission profile from a kiln.  While the process emissions do not change 
based on product, the combustion emissions can materially differ between when a plant 

 1 To put the overseas production capacity into perspective, in 2014 the U.S. had the capacity to 
make 91 million tons of cement.  During that same time period, China had the capacity to make 2,730 
million tons of cement.  With the downturn in the Chinese economy and new Chinese cement plants 
continuing to come on line, exports from China are aggressively taking market share from U.S. 
manufacturers serving the State of Washington. 
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or mill is making masonry cement and when it is making conventional Type 1 cement.  
This fact makes comparisons between plants or mills difficult, as it is necessary to know 
what type of cement was being produced at any one time--information that is typically 
considered business confidential. 

The cement manufacturing process also requires a significant amount of electricity 
consumption for raw material handling, clinker grinding and finished cement handling.  
Ash Grove obtains  its electricity from Seattle City Light.  As a result, 98% of the 
electricity used in the Seattle plant is generated without any CO2 emissions (i.e., from a 
mix of nuclear, solar, hydro and other renewables from the Bonneville Power 
Administration).  To put that into perspective, for every ton of cement manufactured at 
our Seattle plant, there is 155 lbs of CO2 avoided from electricity generation alone as 
compared to if the same ton of cement was manufactured at one of our Chinese 
competitors.  That is before you even take into account the significant additional CO2
emissions attributable to the different fuels used in foreign kilns and the substantial CO2
emissions associated with shipping cement from overseas ports into Washington.   

Portland cement is the most commonly used construction material in the world.  There is 
no equivalent or substitute product, so demand for cement is proportional to population 
growth in order to support the necessary construction related to growth (e.g., roads, 
bridges, infrastructure, schools, houses, etc.).  Ash Grove has estimated that if the Seattle 
kiln were to shut down and the cement replaced with imported Chinese cement, then
global CO2 emissions would increase by 327,000 tons per year (see attached 
spreadsheet).  That assessment does not include the economic impact on the hundreds of 
Washington residents that depend on the Ash Grove plant for their livelihood.2  In short, 
the best thing to reduce greenhouse gas emissions is to maximize the production of 
cement in Seattle to meet Washington’s cement demand.  That ensures that the electricity 
used in the process has the extremely low carbon footprint associated with Seattle City 
Light, that the kiln is fired with a lower GHG fuel mix than is associated with Asian kilns 
and that the substantial carbon emissions associated with moving 750,000 tons of cement 
around the globe from China to Seattle are avoided.  Any action that decreases 
production at the Seattle kiln will directly increase GHG emissions to the atmosphere. 

III. Comments on Clean Air Rule 

With this background in mind, Ash Grove has several specific comments on the proposed 
CAR.  As we have consistently stated during the rulemaking process, we want to 
emphasize the potentially catastrophic impact that the proposed rule could have on Ash 
Grove’s ability to continue operations in Seattle.  The cement manufacturing business is 
extremely competitive with vast amounts of cement ready to flow into the U.S. markets 
from countries like China.  Because portland cement is a true commodity, purchases are 
determined almost entirely based on price.  Increasing the cost of cement even by pennies 
per ton can make the difference between whether Ash Grove supplies the cement for a 

 2 Ash Grove notes that none of these impacts appear to have been assessed by Ecology in 
developing the rule or assessing its obligations under the State Environmental Policy Act (“SEPA”), Ch. 
43.21C RCW.  The GHG impacts are clearly significant impacts that require analysis under SEPA through 
the preparation of an environmental impact statement. 
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Seattle construction project or a Chinese kiln does so.  If the CAR materially increases 
Ash Grove’s cost of doing business, as the proposed rule is written, the inevitable result 
will be that the plant shuts down and all of Washington’s cement is imported.  In order to 
reduce the likelihood of this outcome, which is bad for the global environment and bad 
for Seattle, Ash Grove submits the following comments. 

 A.  Ecology Needs to Exempt Unavoidable Process Emissions: 

Ash Grove strongly suggests that Ecology revise the rule to specifically exclude process 
emissions that are not subject to reduction or control.  Ash Grove recognizes that not all 
GHG process emissions are alike.  Some process emissions are capable of control as 
evidenced by the tremendous work done in the semiconductor industry to reduce 
perfluorocarbon emissions through point-of-use abatement devices (see, 
http://www.semiconductors.org/news/2011/06/02/news-2011/global-semiconductor-
industry-exceeds-goal-to-reduce-greenhouse-gases/).  That is an example where process 
emissions could be (and were) controlled.  Ash Grove recognizes that those process 
emissions amenable to control may be appropriately addressed within the CAR program.
However, where an EITE can demonstrate that it can neither reduce nor control its GHG 
process emissions, there is no policy basis for requiring reductions in those process 
emissions.  

Ecology has included no provisions to address the process emissions from EITE sources 
that are incapable of being reduced or controlled.  Portland cement is particularly 
vulnerable to leakage when process emissions are included within the scope of the CAR 
reduction requirements.  We strongly encourage Ecology to reconsider the application of 
annual reduction requirements to process emissions that are demonstrated to be 
irreducible and uncontrollable for industries that are highly subject to leakage.  Where 
such a showing is made for an EITE source, reductions should be limited to combustion 
emissions alone.  Ash Grove encourages Ecology to add language to the CAR requiring a 
demonstration that process emissions are not capable of being reduced and, where such a 
showing is made, exempting those process emissions from regulation.3  Ash Grove does 
not object to having to periodically revisit the determination to ensure that technology has 
not changed since a demonstration was last made.  

B.  The CAR Needs to be Revised to Prevent Leakage and Increased GHG 
Emissions

One of the stated fundamental principles underlying the CAR is that it avoids doing 
significant harm either environmentally or economically by causing leakage.  As noted 
above, cement is a true commodity as it is fungible and easily transportable.  This is why 
all cement manufacturing capacity in the state of Washington has been shut down other 
than Ash Grove’s Seattle plant.  Washington is a coastal state into which foreign cement 
can be easily imported thus undercutting the economic viability of local producers.  The 
potential impacts of leakage on cement manufacturing in Washington are not an abstract 
possibility, but an economic reality.   

 3 Exempting unavoidable process emissions would be consistent with Ecology’s obligations under 
RCW 34.05.328(1)(e). 
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Ecology stated that the revised rule is intended to reduce the possibility of leakage.
Leakage is the result of driving up the cost of domestic production of a commodity with 
the result that production moves to an offshore producer with equal or greater emissions.  
In order to avoid leakage, Ecology must provide relief to EITE covered parties.  This 
need is particularly acute for cement as offshore production results in considerably 
greater global GHG emissions. Demand for cement is inelastic--it will continue unabated 
regardless of whether the cement used in Washington is manufactured in this country or 
in Asia.  For every ton of cement made in China rather than Washington, global 
greenhouse gas emissions will increase by an estimated 872 pounds.  Therefore, setting 
aside the loss of over 700 jobs, the closure of Ash Grove’s Seattle plant would result 
in annual GHG increases of roughly 327,000 tons per year assuming that the shortfall 
in supply were entirely made up for by Chinese cement plants.  For these reasons, 
preventing leakage is a serious concern to all and the proposed rule needs to be revised to 
avoid causing leakage in the cement, and other, industries. 

Ash Grove encourages that Ecology amend the CAR language to prevent  leakage several 
ways.

  i.  Leakage Prevention: Process Emissions 

As noted above, process emissions should be exempted from the rule upon a 
demonstration that they are not reasonably amenable to control or reduction.  Process 
emissions will occur wherever clinker is produced.  There is no policy reason to impose a 
reduction requirement on something that cannot be reduced.

  ii.  Leakage Prevention:  Revise Benchmarking Approach 

 a.  Benchmarking Data are Not Available for Cement Industry 

Ecology should not mandate that EITEs employ a benchmark approach.  Ash Grove is 
proud of the energy efficiency of its Seattle plant, as demonstrated by our multiple years 
of certification as an Energy Star facility.  One of the ways that we remain competitive 
with Chinese cement (with its lower production costs and negligible environmental 
compliance and workplace safety standards) is through careful attention to energy 
efficiency.  However, we do not believe that the benchmarking process specified in the 
proposed rule (i.e., comparing the output-based baseline to a sector efficiency intensity 
distribution) is workable for the cement industry.

The data required in order for the benchmarking process to work are not available for the 
cement sector.  Benchmarking requires that Ash Grove and Ecology have access to GHG 
emissions data and production data for the cement sector.  As explained below, GHG 
emissions data are not available for a vast part of the cement sector and production data 
are not uniformly available. 

Reliable GHG emissions data are not available for those plants that are Ash Grove’s 
competition in the Washington cement market.  As described above, as a coastal state, 
Ash Grove’s Seattle plant is not competing against plants in Florida or even closer states 
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due to the high cost of interstate transport (e.g. truck or rail) as compared to the low cost 
of international shipping.  The policy reason to benchmark is to steer production to the 
lowest emitting producer.   If the most likely producer is in China, the Washington 
benchmarking process must ensure that benchmarking is against that plant located in 
China.  Otherwise, increased costs would be imposed on the Washington plant that would 
result in leakage to a less efficient producer.  This would result in a substantial net 
increase in GHG emissions as a result of the CAR.  However, foreign plants/governments 
are notorious for how inaccurate their GHG emissions data are.4  In the absence of 
reliable GHG emissions data from the sector participants potentially selling cement into 
Washington, it is impossible to ensure accurate benchmarking. 

The same issues lie in relation to production data.  Cement companies aggressively 
protect production data as confidential business information.  Information about 
individual plant production is not typically available to Ash Grove or Ecology.  For 
example, under the federal GHG mandatory reporting rule (40 CFR 98), EPA has stated 
that production data do not need to be submitted and have established a detailed system 
so as to ensure that a cement manufacturer does not have its production data subject to 
FOIA requests or otherwise amenable to public review.  Our review of EPA’s GHG 
reporting web page did not identify any cement plants that reported production 
information to EPA.  For example, see the following federal reports by the companies 
identified below: 

National Cement Company of California - 
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1006642&et=undefined
Lehigh Southwest Cement Company - 
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1002566&et=undefined
Cal Portland Company -  
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1006842&et=undefined
Hanson Permanente Cement - 
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1002431&et=undefined
Mitsubishi Cement -  
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1005662&et=undefined
CEMEX Construction Materials - 
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1002308&et=undefined
Riverside Cement Company - 
https://ghgdata.epa.gov/ghgp/service/html/2014?id=1007927&et=undefined

 4 See, e.g., November 3, 2015 New York Times story entitled, China Burns Much More Coal 
Than Reported, Complicating Climate Talks, http://www.nytimes.com/2015/11/04/world/asia/china-burns-
much-more-coal-than-reported-complicating-climate-talks.html?_r=0 (“The sharp upward revision in 
official figures means that China has released much more carbon dioxide — almost a billion more tons a 
year according to initial calculations — than previously estimated.”), as well as the more recent April 3, 
2016 New York Times story where the author noted: “Problems with the accuracy of Chinese data make 
figuring out what is happening here particularly challenging. A paper published late last month by the 
journal Nature Climate Change warned that preliminary energy statistics from China were unreliable, and 
that “the most easily available data is often insufficient for estimating emissions.”  
http://www.nytimes.com/2016/04/04/world/asia/china-climate-change-peak-carbon-emissions.html?_r=0.
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Note that none of these reports include production data, which EPA allows a source to 
not submit specifically as to protect the sanctity of these highly confidential data. 

Similarly, trade associations do not release facility specific data.  Even if some data were 
available, because there are many types of cement plants (e.g., preheater, 
preheater/precalciner, wet, hybrid), it would be impossible to derive meaningful 
efficiency information using data aggregated across all types of cement plants.  This 
problem is further compounded when you take into account the variety of products 
manufactured in different kilns and in the same kiln at different times of the year.  To 
meaningfully benchmark between cement kilns, it would be necessary to know, at the 
very least, the kiln type and the products that were being made at any specific time. 

As a result of the challenges outlined above, it is impossible to gather the information 
required under section -070(3)(a) of the proposed rule to determine an efficiency intensity 
distribution.  The data sources specified in -070(3)(a)(i)(B) simply do not exist.  We 
recognize that -070(3)(a)(i)(C) provides a pathway whereby Ecology can use “existing 
benchmarking information for the sector” when “no production data or emissions data is 
available.”  However, reliable benchmarking information does not exist for the cement 
kilns that are potential suppliers of Washington’s cement.  In addition, any such 
information would have to be specific to kiln type and cement product made.  Comparing 
the energy efficiency of a long wet kiln making  oil well cement to a 
preheater/precalciner kiln making Type V cement yields no meaningful information. 

Benchmarking also suffers from the issue in the portland cement industry that there is no 
agreed upon appropriate production or product measure.”  In the portland cement 
industry, there has been a great amount of strife over the subject of what is the 
appropriate product to reference when assessing GHG emissions.  While “clinker” 
production is the source of all direct CO2 emissions, that is not the product most cement 
companies in the U.S. sell.  Cement is what is sold in the market place, but, as noted 
above, there are many different types of portland cement (e.g., Type I, Type II, Type III, 
Type V, Oil Well, Masonry, etc.).  The other metric commonly used is “cementitious 
material” (referring to the mix of ground clinker and additives), but this value is even 
more difficult to assess with limited data.  Either way, we have little remedy for the lack 
of data concern. 

b. Data Availability Penalties Are Arbitrary and Should be 
Deleted 

Ash Grove strongly objects to the proposed rule language punishing EITE covered parties 
that are not able to provide Ecology with the information required under the rule through 
no fault of the covered party.  The proposed language in -070(3)(b)(iv) states that if “an 
EITE covered party has not supplied sufficient information to complete this assessment, 
then the EITE covered party’s efficiency reduction rate must be set at a level that would 
reduce emissions at a rate greater than required by WAC 173-442-060(1)(a).”  In other 
words, if Ash Grove is unable to extract production data for its competitors (who have 
zero interest in helping Ash Grove), then the Seattle kiln will be required to achieve 
reductions in excess of 1.7 percent annually.  It is difficult to understand why the rule is 
structured in a way that punishes EITE sources that may not have access to data from 
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similar sources.  In the case of cement, there is only one plant in the state of Washington 
and all of the remaining cement used in the state is imported.  How is the source 
supposed to account for the sources outside of the U.S.?  What policy reason is served by 
penalizing a source for lack of available information over which that source has no 
control?  This is an arbitrary and capricious requirement and we strongly recommend that 
Ecology delete -070(3)(b)(iv) from the final rule.  Failure to do so is not only contrary to 
state law, it also greatly increase leakage as Washington produced cement will no longer 
be able to compete against foreign producers. 

c. Benchmarking Approach Imposes Significantly More Stringent 
Compliance Obligation

The benchmarking based compliance approach outlined in -070 does not provide relief to 
Ash Grove, Washington’s lone remaining cement manufacturer.  The benchmarking 
approach in -070 was added with the intent to ease the compliance burden for EITE 
sources so as to prevent leakage and the inadvertent increase in GHG emissions as EITE 
sources lose the ability to compete against imports.  Because Ash Grove cannot obtain 
the required information under -070, our company will be penalized with a more 
aggressive reduction requirement.  Even if this punitive requirement is eliminated, the 
remaining provisions not only fail to offer Ash Grove relief, they impose a significantly 
more stringent set of requirements as compared to compliance with the -060 program. 

In order to evaluate the impact of the proposed -070/Equation 1 approach, we reviewed 
several different scenarios.  The simplest example we looked at was a cement plant with 
700,000 tons/year of production year in and year out with no variation in production or 
emission rate.  We assumed 0.8 tonnes of GHG (CO2e) per ton of cement.  As shown in 
Table 1, If that plant were to comply with the -070/Equation 1 approach, then between 
2020 and 2035 it would have to purchase 1,142,400 tonnes of ERUs in aggregate through 
2035 and it would be required to reduce GHG emissions by 25.5% as compared to the 
baseline.5  At the current California allowance auction price this translates to 15 million 
dollars of cost to a plant that is making a commodity and competing against foreign 
manufacturers that do not face this added expense.  This is certainly no better than if the 
same facility had to comply  using the -060 compliance methodology.  In fact, if that 
facility happened to be in the bottom quartile of the efficiency intensity distribution, it 
would be subject to more stringent compliance obligations than the exact same non-EITE 
facility.   

More complicated scenarios result in more horrific results.  For example, if a source 
chose to reduce production annually by the amount necessary to avoid having to purchase 
any ERUs, then that same hypothetical cement plant that started with 700,000 tons/year 
of production during the baseline would have to reduce production to 272,154 tons/year 
by 2035.  This would result in 56.5% reductions under -070 as compared to the baseline 
period.  If that same source complied via the -060 pathway, it would have to reduce 
production to 465,625 tons/year by 2035 to achieve  the aggregate 25.5% reduction.
Cement plants are not able to operate at significantly reduced levels for any prolonged 

 5 We assume that the plant was in the 25th to 75th percentile and so was subject to the 1.7% 
annual reduction obligation.   
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period of time and so if a significant prolonged reduction is required the plant would 
simply have to stop operating (due to high fixed cost nature of production).  In other 
words, under this scenario, the EITE source would have to achieve more than double the 
reduction in GHGs that would be required under -060.

We ran a more representative scenario reflecting normal variation in production.  As 
shown in Table 2 below, production was allowed to change much the way it naturally 
does over time, but the emission rate was held even.  We note that as kilns reduce output, 
there is the potential for efficiency to drop as the kiln is not operating consistent with its 
design.  However, we conservatively ignored that effect. The scenario shown in Table 2 
resulted in the cement plant having to purchase 1,114,232 tonnes of ERUs under the -070 
pathway through 2035 as compared to 689,376 tonnes of ERUs under the -060 
compliance strategy.  We understand that -240 was intended to provide some relief to 
EITE sources, but note that the express terms of the proposed rule do not actually provide 
that relief (-240(c) only provides for withdrawals from the reserve in the case of 
curtailment and to address environmental justice concerns).  However, even if -240 is 
revised such that Equation 2 provides relief to EITEs that increase production, and 
assuming that the reserve contains ERUs to distribute, the relief falls far short of bridging 
the gap between the -070 compliance pathway and the -060 compliance pathway.

In short, Equation 1 has the potential to impose significant penalties on EITE industries 
that would not be experienced by competitors outside of Washington or even by non-
EITE industries in Washington.   We do not suggest that under every possible scenario 
for every EITE source the -070 pathway is punitive.  However, we have documented that 
under typical scenarios for our sector the -070 pathway has precisely that impact.  We do 
not believe that this was the intent of Ecology and we do not believe that there is any 
justifiable policy basis for forcing EITE sources to shoulder a greater compliance burden 
than non-EITE sources.

We do not believe that the -070 approach has been adequately considered for it to be 
memorialized in the CAR at this time.  Given the current issues with the EITE approach, 
we strongly urge Ecology to withdraw -070 from the current rulemaking to enable the 
EITE covered parties to explore better approaches for providing relief for EITE 
industries.   At the very least, any EITE covered party should have the option of opting 
out of the -070 compliance pathway and instead comply with the -060 compliance 
pathway starting in 2020.

d. More Holistic Benchmarking (If Benchmarking Approach is 
Retained) 

For the reasons stated above, Ash Grove has serious concerns about Ecology proceeding 
with the benchmarking approach in the proposed -070.  We question whether data of 
comparable sources can be amassed such that an efficiency intensity distribution can be 
established for a sector.  However, if the benchmarking approach is retained in some 
form either now or in future rulemaking, we believe that it should consider facilities more 
holistically.  Indirect emissions from the use of Washington’s abundant hydro and other 
renewable electric supply at our plant should be factored into any determination of an 
efficiency intensity distribution.  Electricity is a huge component of the greenhouse gas 
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footprint of many cement plants.  Ash Grove invests millions of dollars per year at its 
plants to decrease electricity consumption.  Leakage would create substantial GHG 
increases if it forced the production of cement used in Washington from a facility using 
very low carbon electricity to a plant using very high carbon electricity.  The current 
construct of the rule ignores the fact that Seattle City Light’s portfolio is only 2% fossil 
fuel based while, according to values provided by the U.S. Energy Information 
Administration, Chinese kilns employ electricity that, on average, is 69% fossil fuel 
based.6   There is no policy basis for excluding this component of a facility’s carbon 
footprint if a benchmarking process is going to be employed. 

If a benchmarking approach is employed, the rule must also account for transportation 
emissions associated with imported product.  If a ton of cement is supplied to the 
Washington market from China, there are roughly 600 lbs GHG (CO2e) per ton of 
cement shipped simply to move that cement from Shanghai to the Seattle docks.  Nearly 
all of the cement produced in our Seattle plant is sold in the Seattle metro area thus 
avoiding the significant transportation emissions associated with moving imports into the 
Washington market.  Again, given the tremendous GHG emissions associated with 
imports it would be counterproductive and contrary to any intelligent policy for Ecology 
to ignore the impact of transportation emissions when performing a benchmarking 
analysis. 

These two factors (carbon footprint of electricity and transportation emissions) result in a 
substantial increase in global GHG emissions when our plant is forced out of business by 
imports that do not have to meet equal environmental standards.   We recognize that it 
may be impractical to include all indirect GHG emissions when performing a 
benchmarking analysis.  However, where indirect emissions data are reliable and easily 
gatherable, it subverts the purpose of the rule to ignore them.  

 iii.  Conclusions About Leakage 

Portland cement is a fungible commodity product produced in many countries with low 
production costs, lax environmental standards and using carbon-intensive energy 
resources. As constructed, this rule will likely result in the permanent closure of 
EITE industries in Washington, including our plant in Seattle.  The rule offers little 
protection, only time, which equates to a slower death sentence for industry. If there were 
a benefit, one might reasonably argue that it is a worthy cause to lose industry for, but 
there is none in the case of our plant. In fact, if our plant were to be shut down, we 
determined there would be a 327,000 ton increase in global GHG emissions due to the 
resulting increase in imported cement from China.  Simply stated, this proposal is ill 
conceived policy that harms the global ecology and harms the local economy at the same 
time. 

Ready access to deep water ports makes Washington highly exposed to foreign imports.  
Rail and truck transport of cement in the US is typically limited to about a 300 mile 
radius.  Ocean vessels can ship vast quantities for thousands of miles and readily do so 

 6 China Electricity Generation Fuel Mix Source: US Energy Information Administration 
(http://www.eia.gov/beta/international/analysis.cfm?iso=CHN)
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for less than the cost of ground transportation.  It is cheaper for us to import cement more 
than 5,000 miles from Korea at our terminal in Portland, OR than it is to ship it 325 miles 
from our Durkee, OR plant by truck or rail.  This is the reality of modern trade exposure 
for the cement industry and this leakage concern has been addressed by every other GHG 
program in existence today.  Washington has failed to address the major concern of 
leakage in this proposal. 

 C.  Ecology Should Not Proceed with the EITE Provisions at This Time

Ash Grove appreciates that Ecology understands the plight of the EITE industries and 
that global GHG emissions will increase if EITE industries are not carefully handled.  We 
appreciate that Ecology has tried to find a viable pathway for assisting EITEs while 
meeting the policy goals underlying the CAR.  However, Ash Grove has identified many 
issues with the proposed -070 approach that will require time to work through.  California 
has studied how best to address EITEs for many years and has still not identified a good 
long term solution; Ecology should not think that it can do so in a fraction of that time.  
Therefore, we recommend that Ecology remove -070 from the rule, defer the regulation 
of EITEs under the CAR until at least 2024 and allow time to develop a viable means of 
addressing the EITE sectors. 

D.  Ecology Should Allow EITE Covered Parties to Use 2012 Through 2014 
as Baseline Period to Avoid Penalizing Early Actions 

As proposed, the output-based baseline is calculated by using “the EITE covered party’s 
average emissions and average production data during the 2012 through 2016 period.”
Ash Grove is very concerned that this approach will penalize the company for early 
actions it has taken in 2015 and 2016 to reduce its GHG emissions.  It is harmful and 
serves no policy purpose to penalize companies that have taken steps to reduce emissions 
in the way the benchmarking procedure does.  We recognize that under either the -060 or 
the -070 compliance pathways, there is a need to establish a baseline.  However, we see 
no reason to penalize Ash Grove for having moved aggressively to curb its GHG 
emissions in recent years.  We strongly suggest that Ecology adopt an approach where a 
source must establish a baseline using three consecutive years of valid data of its choice.
That leaves facilities the ability to use 2012 through 2014 for purposes of establishing 
baseline and at least reduces some of the penalty against sources that have proceeded 
with GHG reduction projects in the past several years. 

 E.  Banked ERUs for EITE Covered Parties Should Not Expire 

Ecology claims to have heard our comments and accounted for our concerns in the 
proposal, yet the Department has constructed the rule so that banked ERUs expire after 
10 years.  This is unacceptable for EITE facilities in particular since they have limited 
tools at their disposal to make significant reductions in CO2 and they must pay high fuel 
and power prices as this rule is proposed.  It appears that from its inception in 2017, 
EITEs would have to bear the cost of increases in fossil fuel and fossil fuel based 
electricity. Then, beginning in 2020, EITEs are regulated at the stack and must buy ERUs 
if they cannot comply with the ever reducing cap in later years.  As noted above, this 
scheme is a death sentence for EITEs; it allows some time, but will eventually result in an 
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inability to bear the additional costs not borne by foreign competitors.  Allowing EITE 
sources a longer ERU life is a small, but important aspect of trying to assist these sources 
and allowing them to benefit from reductions early in the life of the program. 

 F.  Ecology Must Provide a Program Offramp in Event that I-732 Passes

Carbon Washington has placed onto the November 2016 ballot an initiative that would 
impose a carbon tax of $15/tonne in the first year, $25/tonne in the second year and 
increasing thereafter at 3.5% (plus inflation) with a cap at $100/tonne (2016 dollars).
Compliance with the CAR would be challenging to Washington’s EITE sources.  
However, having to pay the CAR rule’s significant compliance costs while also paying 
the I-732 carbon tax would bankrupt most EITE businesses in the state.  It is critical that 
Ecology recognize this possibility and include in the final rule a provision stating that if 
the initiative passes, the CAR rule will not go into effect or, if it has already gone into 
effect, remain in effect.  Failure to include such a provision would be a clear signal to 
industry that it is not wanted in the state. 

 G.  Ecology Must Provide a Safety Valve

All other greenhouse gas regulatory programs of which we are aware contain a safety 
valve measure to reassure the covered entities, the markets and the general public that the 
program will not have runaway costs.  Such a measure could be as simple as removing 
the limit on the use of out-of-state allowances as ERUs if the price of an ERU exceeds 
$15.  Such a provision provides critical information to covered parties and ERU 
developers alike that there is a point after which the price of an ERU will be effectively 
capped.   We have heard Ecology state that perhaps the agency should not have a safety 
valve measure as its program is not controlling a market.  However, other similar 
program (e.g., the CA low carbon fuel standards) similarly do not create allowance 
markets and yet they contain a maximum price cap.  Ecology should similarly impose a 
reasonable price cap rather than leave covered parties guessing as to their potential 
liability under the program and hoping that Ecology will issue an emergency rule to 
address market price spikes. 

Conclusions

Ash Grove recognizes the difficulty in developing a rule of this magnitude on the 
schedule that has been demanded by the Governor.  We appreciate Ecology’s recognition 
of the special challenges faced by EITE industries and the potential to increase global 
GHG emissions if the EITE sectors do not receive unique treatment.  However, we do not 
believe that the appropriate means of addressing EITEs has yet been developed.
Therefore, we strongly urge Ecology to finish the rulemaking for the non-EITE industries 
and defer the rulemaking for the EITE sectors until it can be adequately evaluated.  In 
order to provide some certainty for the EITE sectors, Ecology should state in the current 
rulemaking that the initial EITE compliance period will be 2023 - 2025 (as opposed to 
2020 - 2022).  This will allow the EITE sector adequate time to work with Ecology to 
evaluate the rules and to enable an orderly transition into regulation. 
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If you have any questions about these comments, please contact me at (913) 319-6065, or 
curtis.lesslie@ashgrove.com. 

Sincerely,

Curtis D. Lesslie, P.E. 
Vice President, Environmental Affairs 
Ash Grove Cement Company 

Attachments:   
GHG Emissions Comparison:  Chinese cement v. Seattle Cement 

cc: Charlie Sunderland 
 Mike Hrizuk 

Carey Austell 
 Dan Peters  
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Table 1:  Cost of Steady State Production 
Year Production 

(tons
clinker) 

Output-
Based
Baseline 
(MT
CO2e/ton
clinker)(OB
)

Average 
Production
(AP) 

Efficiency 
Reduction 
Rate (RR) 

Calendar 
Years 
Subject
to
Program
(Yx)

GHG
Emission
Reduction 
Pathway 
(RPx)

Actual
Emission
Rate (MT 
CO2e/ton
clinker) 

Actual
Emissions
(MT)

ERUs
Required 

% Reduction 
as 
Compared to 
Baseline 

2012 700,000 0.8     0.8  560,000    
2013 700,000 0.8     0.8  560,000
2014 700,000 0.8     0.8  560,000
2015 700,000 0.8     0.8  560,000
2016 700,000 0.8     0.8  560,000
2017 700,000 0.8     0.8  560,000
2018 700,000 0.8     0.8  560,000
2019 700,000 0.8     0.8  560,000

2020 700,000 0.8 700,000 1.7% 0 
         
560,000  0.8   560,000               0.0% 

2021 700,000 0.8 700,000 1.7% 1 
         
550,480  0.8   560,000 

                   
9,520  1.7% 

2022 700,000 0.8 700,000 1.7% 2 
         
540,960  0.8   560,000 

                  
19,040  3.4% 

2023 700,000 0.8 700,000 1.7% 3 
         
531,440  0.8   560,000 

                  
28,560  5.1% 

2024 700,000 0.8 700,000 1.7% 4 
         
521,920  0.8   560,000 

                  
38,080  6.8% 

2025 700,000 0.8 700,000 1.7% 5 
         
512,400  0.8   560,000 

                  
47,600  8.5% 

2026 700,000 0.8 700,000 1.7% 6 
         
502,880  0.8   560,000 

                  
57,120  10.2% 

2027 700,000 0.8 700,000 1.7% 7 
         
493,360  0.8   560,000 

                  
66,640  11.9% 

2028 700,000 0.8 700,000 1.7% 8 
         
483,840  0.8   560,000 

                  
76,160  13.6% 

2029 700,000 0.8 700,000 1.7% 9 
         
474,320  0.8   560,000 

                  
85,680  15.3% 

2030 700,000 0.8 700,000 1.7% 10 
         
464,800  0.8   560,000 

                  
95,200  17.0% 

2031 700,000 0.8 700,000 1.7% 11 
         
455,280  0.8   560,000 

                 
104,720  18.7% 

2032 700,000 0.8 700,000 1.7% 12 
         
445,760  0.8   560,000 

                 
114,240  20.4% 

2033 700,000 0.8 700,000 1.7% 13 
         
436,240  0.8   560,000 

                 
123,760  22.1% 

2034 700,000 0.8 700,000 1.7% 14 
         
426,720  0.8   560,000 

                 
133,280  23.8% 

2035 700,000 0.8 700,000 1.7% 15 
         
417,200  0.8   560,000 

                 
142,800  25.5% 

        Total: 1,142,400  
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Table 2:  Cost of Variable Production 
Year Production 

(tons
clinker) 

Output-
Based
Baseline 
(MT
CO2e/ton
clinker)(OB
)

Average 
Production
(AP) 

Efficiency 
Reduction 
Rate (RR) 

Calendar 
Years 
Subject
to
Program
(Yx)

GHG
Emission
reduction
Pathway 
(RPx)

Actual
Emission
Rate (MT 
CO2e/ton
clinker) 

Actual
Emissions
(MT)

ERUs
Required 

% Reduction 
as 
Compared to 
Baseline 

2012
           
730,000  0.8     0.8   584,000    

2013
           
720,000  0.8     0.8   576,000    

2014
           
710,000  0.8     0.8   568,000    

2015
           
700,000  0.8     0.8   560,000    

2016
           
730,000  0.8     0.8   584,000    

2017
           
715,000  0.8     0.8   572,000    

2018
           
675,000  0.8     0.8   540,000    

2019
           
700,000  0.8     0.8   560,000    

2020
           
700,000  0.8 

            
696,667  1.7% 0 

        
557,333  0.8   560,000  

             
2,667  3.0% 

2021
           
720,000  0.8 

            
696,667  1.7% 1 

        
547,859  0.8   576,000  

           
28,141  4.6% 

2022
           
730,000  0.8 

            
696,667  1.7% 2 

        
538,384  0.8   584,000  

           
45,616  6.3% 

2023
           
715,000  0.8 

            
716,667  1.7% 3 

        
544,093  0.8   572,000  

           
27,907  5.3% 

2024
           
700,000  0.8 

            
716,667  1.7% 4 

        
534,347  0.8   560,000  

           
25,653  7.0% 

2025
           
710,000  0.8 

            
716,667  1.7% 5 

        
524,600  0.8   568,000  

           
43,400  8.7% 

2026
           
600,000  0.8 

            
708,333  1.7% 6 

        
508,867  0.8   480,000            0 11.4% 

2027
           
625,000  0.8 

            
708,333  1.7% 7 

        
499,233  0.8   500,000  

                
767  13.1% 

2028
           
575,000  0.8 

            
708,333  1.7% 8 

        
489,600  0.8   460,000            0 14.8% 

2029
           
650,000  0.8 

            
600,000  1.7% 9 

        
406,560  0.8   520,000  

         
113,440  29.2% 

2030
           
660,000  0.8 

            
600,000  1.7% 10 

        
398,400  0.8   528,000  

         
129,600  30.6% 

2031
           
675,000  0.8 

            
600,000  1.7% 11 

        
390,240  0.8   540,000  

         
149,760  32.1% 

2032
           
700,000  0.8 

            
661,667  1.7% 12 

        
421,349  0.8   560,000  

         
138,651  26.6% 

2033
           
690,000  0.8 

            
661,667  1.7% 13 

        
412,351  0.8   552,000  

         
139,649  28.2% 

2034
           
710,000  0.8 

            
661,667  1.7% 14 

        
403,352  0.8   568,000  

         
164,648  29.8% 

2035
           
725,000  0.8 

            
700,000  1.7% 15 

        
417,200  0.8   580,000  

         
162,800  27.4% 

        Total: 1,172,699  



296477.3954 MT/yr

calculates the greenhouse gas (GHG) emissions attributable to manufacturing a ton of cement in China, the world's 
and attributable to making a ton of cement at the Ash Grove Cement Company (Ash Grove) plant in Seattle, WA.  
ons are calculated using the best available information from Ash Grove and government sources.  These data are 
total additional GHG emissions that would occur were the Ash Grove Seattle plant to close and its production 

xports from China.

that if the Ash Grove Seattle plant were shut down and the missing capacity met by Chinese exports, the toal 
s annually would be approximately:







 

 

June 17, 2016 
 
 
 
Ms. Sarah L. Rees 
Special Assistant, Climate Policy 
Washington Dept. of Ecology 
PO Box 47600 
Olympia, WA 98504-7600 
 

Re: Request for extension to public comment - Clean Air Rule 

 

Dear Ms. Rees: 
 
On behalf of the Association of Washington Business (AWB), I am writing today to ask for 
an extended public comment period on the recently proposed Clean Air Rule – Chapter 173-
442 WAC and Chapter 173-441 WAC – as well as the accompanying support documents that 
are part of the official record.   
 
AWB serves as the state’s Chamber of Commerce and Manufacturing Association, 
representing more than 8,000 employers throughout the state.  Our broader membership 
includes many of the covered facilities and companies that would be regulated under the 
new rule proposal. 
 
While we, and our members, are appreciative of the ongoing dialogue with the Department, 
we believe more time will be required to provide meaningful feedback and public comment 
on such a complex rule.  Attached is an addendum that includes examples of language 
within the draft-rule that is confusing or ambiguous, highlighting our need for more time 
during the public comment period to review the rule language and develop meaningful 
comments. 
 
We are proposing that Ecology provide an additional 30 days of public comment beyond the 
current deadline of July 22nd. 



Thank you for your willingness to work with the broader stakeholder community, 
providing adequate and timely review.  Please let us know if you have any questions 
regarding our request for additional comment time.  We look forward to your reply, and 
working with you in the development of a workable Clean Air Rule. 
 
Sincerely, 

 
Brandon Houskeeper 
Government Affairs Director 
Association of Washington Business 
 
 
Cc –  Maia Bellon 
 Chris Davis 
 Matt Steuerwalt  
 Stu Clark 
 
  



Addendum to AWB’s request to extend the public comment on proposed Clean Air Rule. 

 

Washington Clean Air Rule (WAC 173-442/441) 

Following are issues AWB, and our member companies, believe need additional clarification 
/ explanation in order to prepare competent comments on this rulemaking. 

-020 Definitions Section: 

General Questions: 

What is meant by “The definitions in this section apply throughout this chapter 
unless the context clearly requires otherwise”? Aren’t contextual assumptions 
subject to interpretation? 

Non-defined terms:  

“Allowances” are not defined in either WAC 173-441 or WAC 173-442.  What is the 
definition of allowances? 
“Final distribution” as used in WAC 173-442-040(ii) is note defined. 

o What is meant by “final distribution”? 
How does an EITE source assure that a “unit of production” appropriate for their 
“sector” is used for “output-based baseline” and compliance determination?  The 
“unit of production” concept does not account for variability in space heating 
associated with weather conditions. Furthermore, the variability in co-location of 
office/administrative space with production operations can skew “unit of 
production” metrics leading to arbitrary results. 
What is a “sector” within which comparisons can be made?  NAICS codes are very 
broad and may include very different kinds of facilities. For example, an aerospace 
facility where large components (e.g.,  wings and fuselages) produced off-site are 
assembled into a final aircraft is very different from a facility that both builds those 
large components and assembles final aircraft. 

o If it is not possible to define a rational throughput-based reduction rate, what 
is the outcome? 

o Where is the latitude to compare comparable processes defined? 

o What principles constrain Ecology’s discretion in defining the sector? 

o What is the approach for a facility that is unique? 



Specific to the Proposed Rule: 
1(k)(ii) specifically states that electric generating units are ineligible for this 
provision.  There seems to be at least one double negative in the implications of 
excluding the generation sector.  What was the intent of this exclusion and does the 
language come together to support that intent? 
1(m) & 1(q) What is the difference between (m) Emissions reduction unit (ERU) and 
(q) renewable energy credit?  

o Does ERU = one renewable energy credit? 

1(r) Why doesn’t the definition for “reserve” more clearly indicate it is an “ERU” 
account for consistency with 173.442.240?  “REC” should also be accounted for? 
1(s) In the definition of “Vintage Year,” reference is made to an allowance. What is 
an allowance? 
1(i) Aren’t all emissions “covered GHG emissions” under the rule (because the rule 
applies to all stationary sources, NG distributors, and petroleum product producers 
or importers of GHG emissions)? 

o What are the obligations of a facility that is owned by a covered party but 
that does not have an emission reduction requirement itself? 

1(i)(iii)(A): Is a “natural gas distributor” under 173-442 the same as a “supplier of 
natural gas” under 173-441? 
1(i)(iii)(B): The rule is confusing as to how voluntary parties do and do not 
participate in the program.  Merely reporting one’s emissions under 173-441 should 
not bring a facility within operation of the rule.   
1(i) and (j) include the definition of covered natural gas emissions and identifies 
natural gas distributors as “covered Parties.”  The rule cross references WAC 173-
441-120, which is a rule relating to Ecology’s GHG reporting requirements.  This is 
the operative language that makes the natural gas distributor responsible for the 
combustion/oxidization that occurs at stationary source (aka point source), over 
which the distributor has no control. 

o Is it Ecology’s intention to issue an air operating permit (AOP) to the natural 
gas distributor instead of the owner of the actual stationary source to account 
for the emissions associated with that source?  

o If so, how can Ecology issue an AOP to an entity that does not operate or 
control the stationary source? 

o How can the natural gas distributor ensure or verify that the natural gas is 
properly or efficiently combusted versus being released as methane? 



o Who is the responsible party in such cases and who is accountable for 
operational control of the stationary source? 

1(j) Why was the vocabulary (e.g., covered parties vs. facilities) changed to be 
inconsistent with -441? 
1(j) What is the regulated entity – i.e. is it the owner/operator, or is it the facility that 
is capped? 

o If the latter, how are multiple smaller sources owned by the owner/operator 
excluded? 

o If the former, why isn’t Washington State as owner/operator of numerous 
facilities adding up to more than 100,000 tons/year a “covered party” under 
this rule? 

1(l) What is the hardship threshold that was utilized to designate a facility an EITE? 
o Please describe the difference between the facilities thus far qualified under 

the EITE category, natural gas local distribution facilities and refinery 
facilities.   

-030 Applicability Section: 

General: 

Responsibility and Baseline:  What are the boundaries for an affected facility. For 
example, JBLM has several different gas meters, all located on one contiguous 
property.  All of them together may put JBLM into the stand-alone compliance 
category. 
Will the utilities be required to increase their compliance obligation to cover EITE 
emissions reductions for 2017-2019? 

o Please clarify a utility’s responsibility in the event that an ETITE facility does 
not meet its reduction requirements. Would the utility service provider be 
responsible for making up the difference? 

How will the Clear Air Rule apply to Federal facilities operating within Washington 
state? 

Specific: 

(1) Need to confirm that for EITEs that baseline emissions and Table 1 together 
determines applicability year.   
(2) Applicability of this chapter (rather than to)?   



(3)  Is (3) limited to facilities for with baseline emissions less than 70,000 tpy during 
the 2012-16 time period since other the other facilities (i.e., those with baselines over 
70,000 tpy) already have a compliance obligation? 
 (3) and (4) What is the difference in effect of subsection (3) and subsection (4)?   
 (4) The statement that “Whenever there is any change that affects covered GHG emissions, 
a covered party must reevaluate whether this chapter applies” is overly inclusive because 
some listed changes, such as changes in operating hours and changes in production 
are not necessarily anticipated in advance and are not known until after annual 
operational or emissions data are collected.  The timing of the mandatory evaluation 
is unclear; it would be impossible to reevaluate contemporaneously with the change.   

o (4) It is not clear how (4) applies at a facility for which emission reduction 
requirements have already been established. 

(5) A covered party only escapes this section once it complies with the provisions of -
210(7).  There is no exclusion for “covered parties” that should never have been 
subject to this rule. 

o Did Ecology intend to make all sources prove that their emissions are below 
50,000 for three years or only those that at some point triggered a compliance 
obligation?  It is not clear whether a covered party with emissions <50K MT 
escapes only the requirements of section 173-442-030 (section) or the entire 
chapter 173-442.  

(5) states after 3 consecutive years of falling below the 50 MT CO2e, the party will 
not be subject to these requirements. 

o Does that mean if we go 3 years in a row below 50 MT CO2e, that we lose all 
our allowances that could be sold? 

(3) vs. (5) – (3) establishes the “compliance threshold” at 100,000 metric tons/year 
and declining to 70,000 metric tons/year in 2035 “and beyond.”  Yet WAC 173-442-
030(5)(a) establishes that a covered party will no longer be “subject to the 
requirements of this section” once, after three consecutive years, “covered GHG 
emissions [are] less than 50,000 metric tons/year of CO2e. 

o So, if a covered entity has emissions of less than 70,000 metric tons/year of 
CO2e for one, or even two years, but more than 50,000 tons/year, is it still 
subject to “the requirements of this section” during those times, even though 
they have fallen below the 70,000 metric ton/year threshold?   



o If so, then there is an inconsistency in the definition of “compliance 
threshold,” for a covered party would still be subject to regulation – even if it 
had reduced emissions below 70,000 metric tons/year in perpetuity. 

o What is Ecology’s rationale for this difference? 
-040 Exemptions Section: 

1(a)(iii) exempts Suppliers of Industrial Greenhouse Gases. 
o What entities are covered under this exemption? 
o What is the rationale for exempting the emissions from the combustion of 

the fuels these entities supply? 
 1(b) states CO2 from industrial combustion of biomass is carbon free. 

o Does this include biomass for electric generation? 

-050 Baseline for non-EITE covered parties 

General: 

050 and WAC 173-441-120 Fuel Importers: It is implied that subpart mm is the 
basis for importer analysis in Category 2, but not clearly stated.  

o How would imported data, as defined in the rule, be collected in the form 
of subpart mm back to 2012?  

How is weather normalization factored into a utility’s compliance obligation? 

What safeguards will be put into place to ensure that consumers do not migrate 
from natural gas to less environmentally viable fuel sources such as wood-
burning stove? 

Specific: 
(1)(b)(iii) This is the definition of a Category 2 covered party. Sub (iii) defines a 
Category 2 covered party as “A covered party which: … Had average covered 
GHG emissions less than 70,000 MT CO2e per year during calendar years 2012 
through 2016;” 

o There does not appear to be a minimum emission threshold for covered 
parties.  

o Is it the intend of this rule to capture all stationary source owners, 
petroleum producers and natural gas distributors who emit less than 
70,000 MT CO2e in the definition of Category 2 covered parties? 

2(c) How would exported or imported data, as defined in the rule, be collected in 
the form of subpart mm back to 2012? 



o A list of excluded mm products, rather than a list of included products, 
exacerbates the technical issues and data gaps from a carbon accounting 
perspective.  

o How will Ecology be addressing this confusion?  

(3)(a)(ii) is unclear. (a) Ecology must calculate the Category 1 baseline GHG emissions 
value based on the average (in MT CO2e per year) of: (i) Five years of covered GHG 
emissions data between 2012 through 2016; or (ii) At least three years of covered GHG 
emissions* subject to (b) of this sub-section. 

o It appears that (b) addresses omitting specific calendar years, at Ecology’s 
discretion.  It would seem that a comma or text inserted at the * above 
could be useful: “from 2012 to 2016, with data omitted…”. 

(3)(b)(i)(B)/(C) - (B) Explains why you should cut a year from the baseline, but 
then (C) states the change can’t be a result of process or production changes, 
regardless of whether outside of control. 

o Does this mean we cannot adjust the baseline for hydro conditions, 
because in a good hydro year, we would have less generation? 

-060 GHG Emission Reduction Pathway 

(1)(b) requires annual decrease of the GHG emission reduction pathway. The GHG 
emission reduction pathway is defined as the annual reduction requirement.  
Decreasing the reduction requirement means increasing the emission cap each year – 
allowing higher emissions.  This doesn’t make sense. 
How does an entity dropping out of the program work with the LDC provider being 
responsible for everyone not regulated separately?  For example, if a covered facility 
is regulated on its own and reduces its emissions to 49 MT CO2e each year for three 
years in a row, it drops out of the program.  Does that mean that it is now considered 
under LDC providers’ emissions?  Is the LDC emissions 49 MT CO2e higher as a 
result? Does the LDC baseline get to include the previously covered facilities 
baseline? 

-070 GHG Emission Reduction Pathway – EITE 

General:  

Did Ecology intend that EITE treatment be mandatory or optional?  Where’s the opt-
out provision? 
Does the EITE sector have a pre-determined GHG reduction schedule that will have 
to be achieved by aggregated reductions at individual facilities? 



 Why is the term “efficiency reduction rate” rate used? 
o Isn’t it counter intuitive? 
o Isn’t the objective to increase efficiency to reduce GHG emissions? 
o Isn’t the amount of GHGs produced per unit of production better described 

as an intensity factor?  

The draft rule does not contain any information as to a description of the process 
that would be utilized, by ecology, to set the efficiency reduction rate. What would 
be the process and variables considered to calculate the efficiency reduction rate for 
those EITEs that fall into these two categories? 
What formula and variables must Ecology use to calculate “efficiency intensity 
distribution?”  

What safeguards are being put into place to ensure that participants won’t be 
penalized in the event that an ERU market is not fully developed or matured by the 
start of the CAR compliance period? 

Specific: 

(1) How will Ecology protect confidential business information from public access? 
(2) How will the efficiency benchmarks be determined for sites that produce 
multiple products (such as electricity that is produced at the mill and sold to the grid 
rather than consumed on site)? 
(2) Baseline definition is unclear? 

o (2)(a)(i)(A), what if an EITE covered party’s annual emissions are <70K MT 
for any given year?  Are those <70K emissions excluded (recall that the 
Chapter is not applicable for EITEs until 2020 per -030).  Also, this presents a 
huge issue for any facility with a project permitted but not yet constructed 
and operational in the 2012 to 2016 period (or a project that becomes 
operational late in this five-year period).   

(2)(c) include reference to Table 1 for clarity 
(3)(a) How will Ecology calculate an efficiency intensity distribution for each sector 
with an EITE covered party, specifically; 

o What is the spatial scale of the distribution (e.g., Washington state, U.S., 
global, etc.)? 

o What is meant by efficiency intensity distribution?  
o What is meant by “meets the requirements in WAC 173 – 442 -030?  



o Why is there no reference to efficiency intensity distribution requirements in 
173- 442 -030.   

o Will the entire section need to average 1.7%?  
o Will facilities within the sector that are required to report GHG emission data 

to either EPA (25K threshold) or Washington state (10K threshold), but that 
do not meet the proposed CAR applicability threshold (less than 70K), be 
included an EITE covered party be included in the efficiency intensity 
distribution 

(3)(a) is unclear: “Ecology must calculate an efficiency intensity distribution for each 
sector with an EITE covered party that meets the requirements in WAC 173-442-
030.” 

o What / who has to meet the requirements in -030? 

(3)(a)(i)(A)(V) Will a covered parties’ data be compared on a state, US, North 
America, or Global basis? 

o Will it be a global comparison, as suggested by the allowed use of data from 
Trade associations? 

o Why does the plain English Document state a covered party will be 
compared to “National peers” when that isn’t clear in the rule? 

(3)(a)(i)(C) How would a source know that their “unit of production” is acceptable 
and how can we evaluate this as-yet unknown unit in preparation of comments?  
(3)(a)(i)(C)(I) What year would “reasonably current” refer to? 
(3)(a)(i)(B) How will Ecology use production data from EPA’s GHG reporting 
program when EPA has determined that production levels are confidential business 
information (76 FR 30738, May 26, 2011; 78 FR 71904, November 29, 2013)? 
(3)(a)(i)(B)(III) What is the particular source for production data from the DOE 
energy information agency (not found in EIA form 1605(b) or EIA form 846)? 
(3)(b) Why does section 070 reference back to 060 (non-EITEs)? Why does it reference 
“GHG emission reduction pathway” instead of the “efficiency reduction rate.” 
(3)(b)(i) How will Ecology determine the specific numerical value to set as the 
efficiency reduction rate of an EITE covered party with output-based baseline less 
than or equal to the twenty-fifth percentile value of the sector’s efficiency intensity 
distribution? 
(3)(b)(i) For facilities that have an output-based baseline less than or equal to the 
twenty-fifth percentile, what is the maximum efficiency reduction rate? 



(3)(b)(ii) How will Ecology determine the specific numerical value to set as the 
efficiency reduction rate of an EITE covered party with output-based baseline 
greater than or equal to the seventy-fifth percentile value of the sector’s efficiency 
intensity distribution? 
(3)(b)(iv) What criteria will Ecology use to determine if a facility has “supplied 
sufficient information to complete [the assessment of the facility’s efficiency 
reduction rate]”? 

o What specific information does Ecology expect a facility to provide?  This 
does not appear to be specified in the rule. 

(3)(b)(iv) and (v) are not clear enough for parties to distinguish their differences. 
o Can you provide clarity? 

(3)(b)(iv)/(v) stipulates that parties unable to supply sufficient data must be given an 
“efficiency reduction rate” greater than would have been required under -060. 

o What math will be used to determine “greater” since values in -060 are 
absolute (not normalized) and those in -070 are divided by units of 
production – they are not comparable so how would “greater than” be 
calculated? 

Is (3)(b)(iv)/(v) intended to force Ecology to mandate a more aggressive emission 
reduction pathway than the vulnerable EITE facility would otherwise be assigned in 
-060? 
(4)(b) What criteria are used to define “units of production” per Equation 1 in 
determining emission reduction pathway for EITE covered parties? 

o EPA’s GHG reporting program requires reporting of fuel combusted – would 
this be a “production data” denominator? 

How is a baseline set for modified EITE facilities?  There are no provisions for EITE 
facilities equivalent to -050(4)(b) for non-EITE facilities. 

-100 Emission Reduction Units 

General: 

A facility can purchase ERUs from outside of WA State but cannot sell them outside 
of Washington State? 

o Is that correct?  

-110 Generating Emission Reduction Units 



General: 

Is there any connection between ERUs and ERCs in WAC 173-400-131 Issuance of 
emission reduction credits and 173-400-136 Use of emission reduction credits (ERC)? 
What does it mean that ERUs are not a property right?  
What secures the value of an ERU if it is stipulated in the rule not to be a property 
right?  

-140 Exchanging Emission Reduction Units 

General:  

Will there be dollar amount given to the ERU’s when transferred from one entity to 
another?  
If ERUs have an economic value, how are they not also a property rights? 
“ERUs must be enforceable by the state of Washington.”  How is this accomplished? 
What are the protocol and process for acceptance?  
If only covered parties may bank or exchange ERUs, how are they contributed by 
third parties? 

Please elaborate on the ERU registry and transfer of ERU’s between entities. What 
will this look like under existing rules and laws? 

o What are the protocol and process for acceptance?  

-150 Criteria for activities and programs generating ERUs 

General: 

Why is there an additionality requirement? 
Why is there an enforceability requirement? 
Would becoming a generator of an ERU have implications for a party or facility not 
otherwise subject to this rule?   
Emission reductions have to be permanent, but how will it be addressed that an ERU 
contributor may have future expansion needs unrelated to the reduction?  
If emission reductions are vintage, aren’t they already permanent and enforceable 
inasmuch as they’ve already happened?  Or does Ecology have something else in 
mind? 
It is essential to note that utilities are already mandated to achieve all cost effective 
forms of conservation under WUTC rules. 



o Please describe how the Clear Air Rule intends to qualify ERU’s resulting 
from energy conservation if mandated savings does not count under this 
pathway. 

o Does Ecology intend to coordinate with the Washington Utilities and 
Transportation Commission to define qualifying conservation projects?   

Will direct use of natural gas natural gas as a substitute for a less efficient fuel 
source, or natural gas fired combined heat and power be considered an allowable 
ERU generation source? 
Will Ecology allow diesel/gasoline to CNG fuel switching for the transportation 
sector? 

Specific: 

(1)(b) defines the term “permanent”, which is one of the criteria that must be met in 
order for an activity or program to generate ERUs. 

o How will Ecology inforce emissions arising from “activities” that are not 
under the control of a covered party may not be “permanent,” including 
those enumerated in WAC 173-442-160, such as transportation activities, 
including those defined in WAC 173-442-160(3)? 

(1)(e) How are emission reductions resulting from RCW 80.80.040 (GHG emission 
performance standard) “additional” and therefore acceptable under this rule?  

1)(e)(ii) Is this subsection meant to provide specific exemptions to subsection (1)(e) 
and (1)(e)(i)? 

o Why does subsection (1) (e) (i) use the terms “statute, rule or other legal 
requirement” but subsection (1) (e) (ii), which may be attempting to list 
exemptions, use the word “policies?”  Is there a distinction intended by 
drafters of the rule for the use of these different terms? 

(1)(e)(ii) If this subsection is meant to provide exemptions from the prohibition on 
double counting of emission reductions, what did authors of the rule envision as the 
potential for emission reductions effectuated by a new baseload electric generating 
source meeting the terms of the state’s emission performance standards under 
Chapter 80.80.040 RCW? 



o WAC 173-442-150(1)(e)(ii)(B) identifies the emissions performance standard 
as a “policy” that can be used to generate ERUs. Can Ecology explain how 
this “policy” would do so? 

(1)(e)(ii)(D) How are Commute Trip Reduction program emission reductions 
“enforceable?” 

o Is Ecology aware of the methodology DOT applies in calculating emission 
reductions associated with achievements in CTR programs?  

(2) This includes the exemption for biomass as an emitting resource. 
o Why is that exemption called out here? 
o Does this mean biomass combustion can be used to generate ERUs?  
o Please elaborate on the types of biomass combustion projects that can be used 

to generate ERUs. 
-160 Activities and programs recognized as generating ERUs 

General: 

We do not understand how there are sufficient credits/offsets for compliance, in 
terms of the projects described for Washington. 

o Can Ecology describe the methodology used to determine how it projects 
sufficient credits? 

What happens when protocols upon which these emission reductions are calculated 
change? 
Nowhere in the proposed WAC is it explicit that an action by a covered entity to no 
longer engage in an activity that produces GHG emissions is considered a program 
or activity that generates an ERU.  For example, the compliance threshold applies to 
electric generation facilities for which the owner (an electric utility) is responsible for 
making reductions. 

o What if that electric utility decommissions a fossil-fueled generating unit 
with emissions below the compliance threshold that triggers the rule’s 
application to electric generating units? 

o Why shouldn’t the utility be allowed to accrue ERUs for the permanent 
reduction that occurs by its action? 

What is Ecology’s intention in expressing natural gas conservation in unites of 
megawatt-hours? 

o Is natural gas being considered only as a fuel for electric generation? 



Specific: 

(2) What external registry programs are acceptable under? 

(2)(b) What are the parameters for an acceptable “process”? 

(2)(c) What does the text in WAC-173-442-160(2)(c) mean? 

o What is meant by the following phrase in -160(2)(c): “Project types must not 
be included in the methodologies used in the emission calculations that 
generate the covered GHG emissions for any covered party reporting as per 
chapter 173-441 WAC”? 

(3)//(8) Are the emission reduction protocols identified in -160(3)-(8) deemed to meet 
the requirements in WAC 173-442-150(1)(a)-(e), or do covered parties also need to 
demonstrate that these criteria are met? 
 (4) How can a facility submit a methodology for demonstrating GHG emission 
reductions and calculating emission reduction units associated with operation of 
industrial combined heat and power (CHP) systems to Ecology for approval? 

o What criteria will Ecology apply when approving such methodology?  
(WAC-173-442-160(4)). 

 
(5)(a)(iii) says only conservation and energy efficiency that exceeds targets 
established through RCW 19.285 for electrics, or put in place by Commission Order 
for gas, will count. 

o Will only incremental conservation that is cost effective because of CAR 
count?   

(5)(c): The citations of WAC 173-442-170 (2)(a) and (b) are uncertain and may be 
incorrect. 

o Can you clarify how they apply? 

 -170 ERUs derived from Allowances 

General: 

Please provide more guidance on what types of state allowances will be acceptable 
for the purposes of this program. 
Can natural gas distributers use Reserve allowances to compensate for the expansion 
of their system and the addition of new customers? 



Specific: 

(1)(a) What is a multi- sector program, and why do allowances need to come from it? 
(2)(a) How do tables 3 and 4 interact? 
Please clarify the meaning of Table 4 and explain with examples how Tables 3 and 4 
work together? 

o What is the rationale for this section?  
o Table 3 outlines a percentage limit of usage of allowances for covered parties 

which indicates that over time the upper limit for usage is reduced as each 
compliance period passes.  For example, for the compliance period (2017 – 
2019) the upper limit is 100% while in (2035 and beyond) the upper limit is 5%.   

In (2)(b) the rule states “A covered party may use allowances from a single 
vintage year within a compliance period consistent with the percentages in 
Table 4.  The originating program assigns the vintage year for each 
allowance”. 

o Table 4 outlines limits on the use of allowances from a vintage year within a 
compliance period.  More specifically Table 4 outlines that for each year within 
the three-year compliance period a further limitation on the use allowances 
exist. For example, for the 1st year of the compliance period it indicates that 
35% of the allowances can be utilized in the same year as the first year of the 
compliance period. This seems to conflict with Table 3 which says that in the 
first two compliance periods 100% of the compliance obligation can be 
achieved via allowances from external GHG emission reduction programs. 

(2)(a): What is the objective in restricting the use of allowances? 
o How is this addressed in the economic impact assessment?  

2(b) What is the objective in restricting the use of allowances by vintage year? 
o How is this addressed in the economic impact assessment? 
o What does “not to exceed 35%” of a vintage in year one of a compliance 

period mean? 

-200 Demonstrating Compliance  

6(b) “The emission reduction requirement established for each compliance period 
ending in 2035 must continue to be met for all following compliance periods”. 

o When do the reductions end? Is there an end-date for compliance past 
2035? 

o When they are below 70,000 mt?  



o What if facility never gets there? 

-210 Compliance Report 

General: 

Why is Dept of Ecology requiring compliance record keeping for 10 years? 
Why are compliance reports required annually if the compliance period is 3 years? 

Specific: 
(6)(b)(iii) What, specifically, is meant by the broad statement “other forms of 
noncompliance with this chapter”? 

-220 Verification  
Under what circumstances would more than one verification audit be needed?  

-240 Reserve 

General: 

Why do reductions from a curtailed facility go into the reserve when the facility has 
not been permanently shut down? 

What happens when the reserve is exhausted? 
The Clean Air Rule refers to a 2% annual decrease in emissions that goes towards the 
reserve. Is this in addition to the Participant’s annual reduction target, or is this 
included in that goal? 

Specific: 

(1)(b) Do all “reductions” from a curtailment go into the reserve, or just the quantity 
to be reduced during the compliance period? 
(1)(C) includes language on curtailment.  Given earlier exclusion of electric 
generation from curtailment, does this mean that if CCCT plants are not running for 
4 consecutive months, it has no impact on whether the year will be counted? 
(2) What are those conditions where two ERUs may be generated for each metric ton 
of reduced GHG emissions? 

o Would this provision be used to account for RECs generated under the EIA 
that include multipliers for various factors associated with generating those 
RECS? 

 (2)//(3) What happens if the emissions associated with these activities exceed the 
available ERUs in reserve? 



(2)//(3) What if the reserve is depleted and a new entrant comes into the market or an 
EITE looks to expand production? 

(3)(a) What is the rationale for assigning a facility restarting operations 50% of the 
ERUs that were allocated to the reserve during the calendar year prior to restart for 
curtailment? 

o Why not 100% coverage for the applicable compliance period prior to restart? 

(3) What are the parameters for transferring ERUs out of the reserve, and how will it 
be done? 
(4) How will Ecology decide who will get the ERUs (e.g., will they be auctioned)? 
(4) What is the rationale for limiting eligibility for the use of reserve ERUs just to the 
entities and activities identified in the subsection? 

250 – Compliance 

250, Table 5, shows for 2017-2019, we have to file a report to Ecology by July 28, 2021. 
o Does that mean we can lump 2017, 18, and 19 together for compliance? 
o Can we borrow within the compliance period, as well as bank?  That is, it 

is clear we can use an ERU created in 2017 for 2019.  Can we use an ERU 
from 2019 to meet requirements for 2017? 

Miscellaneous Questions/Clarification  

Technical correction – In the amendatory section for WAC 173-441-120 (GHG 
reporting rule - not the CAR) Page 20 Part NN for supplier of natural gas and 
natural gas liquids, the exception columns references 173-441-03 subsection (1).  
This subsection pertains to facilities reporting requirements – not suppliers.  
Subsection (2) of this Section is the applicable subsection for suppliers. 

o Is that the subsection that should be referenced in this table on line NN?    
What are the estimated economic impacts to low income households resulting 
from the Clean Air Rule? How does Ecology intend to mitigate the increased 
energy burden of the State’s most economically vulnerable households that 
results from the CAR? 
How is “least burdensome” being defined in the context of the Clean Air Rule? 
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I. Boeing is an important participant in Washington State’s economy. 



II. Boeing has prioritized our efforts to maximize greenhouse gas emissions reduction world-
wide. 

:



III. As a trade exposed industry, Boeing’s aircraft manufacturing facilities must be protected from
economic disruption. 

IV. New regulation penalizing the use of previously permitted manufacturing capacity undermines
the credibility of the state as a partner in economic growth.



V. Any emission standard applicable to Boeing should be based on the technology available to 
limit greenhouse gas emissions. 

VI. If it is to be subject to this rule, Boeing must have a viable compliance pathway.



Use of common efficiency measures within the “output-based” emissions limits is critical.



VIII. Conclusion:





BP Cherry Point Refinery 
4519 Grandview Road 
Blaine, Washington 98230 
Telephone 360 371-1500

Date: July 21, 2016 

Via Email 
Sarah Rees 
Washington State Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504 

Subject:  BP America, Inc. Comments on the June 1, 2016 Draft Clean Air Rule  

Dear Sarah: 

BP America Inc. respectfully submits the following comments regarding the Draft Clean Air Rule (CAR) 
on behalf of BP’s Cherry Point Refinery. 

BP’s Cherry Point Refinery, the largest refinery in Washington state, has helped meet America’s energy 
needs for more than 40 years.  Built in 1971 to process primarily Alaskan North Slope crude oil, the 
refinery today processes crude oil from North America and around the world.  The facility became one of 
BP’s premier U.S. assets following the merger with ARCO in 2000.  Situated on 3,300 acres in Whatcom 
County near Blaine and employing more than 800 people (and supporting more than 8,400 jobs across the 
state), the BP Cherry Point Refinery processes approximately 236,000 barrels of crude oil a day, primarily 
producing transportation fuels.  About 90 percent of the crude oil refined emerges as transport fuels, 
making the Cherry Point Refinery one of the largest marketers of gasoline and jet fuel on the U.S. West 
Coast.  The refinery supplies about 20 percent of Washington’s gasoline needs, and it supplies the 
majority of jet fuel for Seattle, Portland and Vancouver, B.C. international airports.  

BP has extensive experience both working with governments around the world to help design effective 
and efficient carbon policy and in complying with these policies.  In past Ecology rulemaking efforts, 
including the current WAC 173-441 CO2 reporting rule, BP Cherry Point has appreciated the opportunity 
to work with Ecology staff to provide input in the interest of producing well-written, sensible and 
environmentally beneficial rules. As a company with a large potential compliance obligation under the 
proposed rule and a lot at stake in continuing to provide Washingtonians with reliable and affordable 
supplies of energy, we have worked diligently and in good faith to attempt to understand the proposed 
Clean Air Rule, to analyze the rule and its objectives and impacts, and to offer workable solutions to 
improve the rule.   

We are writing to express our deep disappointment in the process to date and in the most recent 
amendments to the rule dated June 1, 2016.  Despite the fact that our meetings with leadership and staff 
from both DOE and the Governor’s office were characterized by respectful and productive exchanges, it 
appears that none of our proposed recommendations to improve the draft rule were accepted.  Moreover, 



BP Cherry Point Refinery 
Page 2 

aside from foregoing opportunities to improve the rule, the revisions included in the latest draft of the 
rule, on balance, have the potential to make the rule even more costly and infeasible.   

BP’s suggestions were offered as a good faith attempt to make the program more efficient, preserve its 
environmental objectives, and reduce the impact on Washington’s consumers and industry.  
Unfortunately, the unwillingness of Ecology to consider and adopt even one of our recommendations is 
emblematic of a process that appears rushed, produced in a vacuum, and more representative of a “decide, 
announce, defend” approach to rule development than one based on meaningful stakeholder engagement.     

The proposed Clean Air Rule will result in nothing less than a fundamental transformation in the way 
energy is produced and consumed in the state of Washington.  It represents the state’s attempt to solve 
what many consider a century-scale challenge.  This challenge and its solution are deserving of much 
more than a rushed approach where the views of important and knowledgeable stakeholders and the 
opportunity to improve the program are set aside in the interest of a hasty conclusion to the regulatory 
process. 

Regrettably, the potential for the proposed Clean Air Rule to be unnecessarily expensive, complex, and 
unsuccessful are greatly enhanced if there are not substantial changes to the stakeholder engagement 
process, to the timeline for implementation of the rule, and to Ecology’s consideration of revisions to the 
rule.  It is much more important that the proposed Clean Air Rule be done right rather than done quickly.  
We ask for your immediate help in setting the development of this rule and the stakeholder process on the 
right course.  

BP supports the comments submitted by the Western State’s Petroleum Association.  In addition, we 
briefly present below what we believe to be areas especially deserving of attention.  Notably, all of these 
concerns could be resolved if Ecology committed to take the time to work with stakeholders to develop 
alternative approaches to implementing the CAR. 

The Unfinished State of the Regulation 
The text of the draft rule clearly reflects a process that has placed more emphasis on getting a rule out 
quickly than putting out a rule that is consistent with the level of rigor needed to address the century-scale 
challenge of climate change.  The rule appears unfinished, is missing key data points and definitions, 
contains multiple confusing, embedded references to other statutes (both state and federal), and requires 
significant reading between the lines by regulated parties.  Compliance entities will not even know the 
baseline against which reductions must occur until well into the first compliance year of the program.  
Moreover, data is not available that would allow for the inclusion of fuel importers, which would 
facilitate fair and equal treatment between in-state fuel producers and importers.  These are only a few 
examples of the unfinished state of the regulation. 

BP has been involved in the development of and compliance with carbon policies in many places around 
the globe.  Virtually without exception, these processes are marked by very deliberative stakeholder 
engagement over many years with dozens if not hundreds of workshops and forums focused on individual 
aspects of the regulations.  The lack of this type of process for the Clean Air Rule has not allowed 
Ecology to improve the clarity of the rule or to assess, understand, or address the rule’s many potential 
and significant unintended consequences. 

We strongly urge Ecology to take the time to get the regulation right, to undertake a real, substantive 
stakeholder process, to accept input from experienced regulated entities on each aspect of the rule, and to 
identify and address the unnecessary complexities and unintended consequences of the current draft rule.   
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Energy Intensive and Trade Exposed Industry
Though the regulation acknowledges the significant potential for Washington industry to be subjected to 
trade exposure when competing against companies outside of the state who are not similarly regulated, 
the regulation does not make a serious attempt to analyze various sectors for their susceptibility to 
impacts from trade exposure.  Instead, the “process” for determining which sectors are impacted appears 
political and not based on any objective analysis.   

Competitive pressure resulting from trade exposure to unregulated parties can be especially acute in state 
or regional programs in the form of both neighboring states and international competition – particularly in 
coastal states such as Washington where there is ready access to international trade infrastructure.  If not 
properly and adequately mitigated, this trade exposure can and will result in leakage of both emissions 
and jobs from Washington to unregulated areas.   

The trade exposure of the refining industry is well documented, and we believe any objective analysis 
would confirm that.  We request that Ecology release the evaluation criteria it utilized in designating 
sectors as trade exposed.  If actual analysis was not performed, we request that Ecology carry out an 
objective trade exposure analysis with input from impacted industry sectors. 

Point Of Regulation 
A well held axiom in effectively reducing GHG emissions is to regulate these emissions as closely as 
possible to the point of combustion.  Not only does this reduce the chance for unnecessary complexity and 
for double counting of reductions. but it puts the reduction obligation closest to the point where decisions 
can be made as to how best to reduce emissions.  

Ecology has proposed amendments to WAC 173-441-120, a section that previously only applied to point 
sources or “facilities”.  Ecology’s proposed changes to WAC 173-441-120 create a new reporting system 
for fuel suppliers in Washington state while leaving in place the existing reporting system for suppliers 
(WAC 173-441-130) authorized by the state legislature in 2010 under RCW 70.94.151.  BP concurs with 
both the AWB and WSPA positions that the proposed amendments to WAC 173-441-120 violate RCW 
70.94.151(5)(a)(iii) by requiring refineries (which are also fuel suppliers) to report CO2 emissions from 
fuels ex-refinery gate through Subpart MM rather than utilization of the Department of Licensing (DOL) 
system specified in RCW 70.94.151. 

  
Ecology’s proposal through the WAC 173-441-120 rule amendments and the CAR expands the scope of 
covered products while simultaneously placing the reporting and compliance obligations solely on the 
backs of Washington State refineries, including BP Cherry Point, through use of Subpart MM.  This will 
undoubtedly result in inaccurate state-wide accounting of refinery products consumed in the state.  As 
detailed in both the WSPA and AWB comment letters, these inaccuracies arise from a combination of 
factors including but not limited to: 

1. Traceability - Subpart MM data does not contain the necessary data elements for refineries to 
determine the final disposition of fuel (where “final distribution” will occur).  Although some volumes 
can be tracked (such as those captured in the existing WAC 173-441-130 reporting scheme), in many 
cases (such as bulk FOB transfers of product to a barge or bulk transfers via pipeline or rail car) a 
refiner or “producer” such as Cherry Point will not be able to determine where those products will 
ultimately end up.  The transfer of bulk product could be to a competitor who may subsequently take 
the fuel across state lines.  In these cases, the final disposition is confidential business information 
leaving the producer with no method of determining if they are obligated for certifying the resulting 
CO2 emissions.  

2. Misallocation – Ecology has expanded the scope of covered refinery products (transportation fuels) 
beyond what the legislature authorized in 70.94.151.  This change will have the unintended 
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consequence of misallocating a compliance obligation.  This could occur most frequently for refineries 
exchanges or purchases of  refinery products that require further processing before they are suitable 
for consumption.  One particular problematic transfer can occur when VGO (or “Heavy Gas Oil”) is 
sold from one refinery to another.  In that case, the refinery that sold the VGO would carry the 
compliance obligation even though the VGO would likely be converted by the receiving refinery to jet 
fuel (a product not covered by the Clean Air Rule) or other products that could be exported out of the 
state. 

3. Double Counting – Similarly, the expansion of covered refinery products beyond the 70.94.151 
“DOL” reporting protocol will lead to carbon accounting errors resulting from transfer of refinery 
products to other refineries or industrial sectors that will report the same CO2 emissions again.  This 
could occur for refinery sales of anode grade calcined coke to Washington aluminum smelters that will 
be reported again under Subpart F for primary aluminum production. 

In addition to the technical and carbon accounting issues outlined above, Ecology’s proposal to move the 
point of regulation to the refinery gate will impose a significant and unnecessary reporting burden on 
refiners such as Cherry Point.  Not only will new reporting and tracking protocols for fuels and refinery 
products need to be developed, but attempting to reconcile volumes produced ex-gate and shipped in a 
fungible, intra-state distribution system where volumes can move in and out of the state will be extremely 
burdensome and problematic.  We support the position that Ecology should continue utilizing the existing 
DOL reporting framework and refinery product scope that is authorized by existing statute, demonstrably 
more accurate, less prone to error, less burdensome, and auditable.        

The Regulation Punishes the State’s Most Efficient Facilities 
Well-designed carbon policy should benefit and advantage the most efficient producers.  Instead, the draft 
CAR disadvantages the state’s most efficient plants and punishes them for investments they have made in 
efficient operations.  Because the CAR requires a straight 1.7% per year reduction in GHG emissions from 
a historic baseline, facilities that have not made investments have a wider range of lower cost options 
available for compliance.  Facilities who have already invested are instead burdened with making 
reductions from a much more challenging baseline that reflects years of efficient operations.  Further 
reductions from this efficient baseline will likely require more drastic and expensive measures that are 
incrementally much more costly compared to their less efficient competitors.   

It is possible to implement policy that rewards investments made by efficient plants – but that takes time.  
BP recommends that Ecology take the time to work with affected sectors to investigate ways to reward 
and not punish efficient facilities.   

The Regulation Disadvantages In-State Producers of Transportation Fuels 
Another artifact and unintended consequence of the haste with which the regulation was developed and 
implemented is that in-state producers of transportation fuels will be at a significant disadvantage to their 
out of state competition that import products.  Because Ecology claims they do not have the data to set 
baselines for importers, the CAR gives these importers a free pass for the first 3 years of the regulation.  
This means that fuel producers who have shown a commitment to the state and who provide in-state jobs 
are forced to compete against importers who will be bearing no regulatory cost for the first 3 years of the 
program.  Why would the state knowingly disadvantage its own industry in this way? 

BP recommends that the regulation put in-state and out-of-state fuel supplies on equal footing – by putting 
all fuel suppliers on a consistent compliance timeline.   
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The Regulation’s Treatment of Transportation Fuels 
We believe that any well-designed, comprehensive program to address climate change must cover 
emissions from transportation fuels.  However, despite concerns expressed by industry, the CAR’s current 
method to require GHG emission reductions from fuels from a fixed baseline has the potential to make it 
more difficult to supply the marketplace with additional volumes of transportation fuels when and if a 
refinery outage or other event temporarily reduces the supply of fuel in the state.   

Fuel suppliers who act to supply additional volumes of fuel to address any shortfall would likely do so at 
the risk of exceeding their historic fuel baseline.  This means that they would have to fully offset 100% of 
the carbon emissions from these fuels and in doing so would be competing against suppliers under their 
baseline who are required to offset only a fraction of their carbon emissions.  This example of an 
unintended consequence from the current CAR could provide a disincentive for existing or outside fuel 
suppliers to make more transportation fuels available in the event of a supply shortage.   

BP recommends that Ecology work with industry to revisit how transportation fuels are covered so that all 
gallons of fuel supplied to the state are subject to an equal carbon cost as well as an equal incentive to 
reduce carbon.   

Emission Reduction Units (aka Offsets) 
It is difficult to overstate the significance of the departure from the original draft regulation and the 
amended treatment of ERUs in the new draft CAR.  The original rule, and comments from Ecology during 
our discussions and during public webinars, acknowledged the important role of ERUs in the rule.  Not 
only do ERUs act as cost containment, but they allow compliance options for categories of emissions not 
directly controlled by regulated parties, such as emissions from transportation fuels.  Inexplicably, the 
latest draft of the regulation severely limits the use and availability of ERUs – the impact of which is not 
captured in the economic analysis for the rule.

The ability of regulated entities to use ERUs, or offsets, to meet a portion of their compliance obligation is 
an essential part of a well-designed carbon policy.  Moreover, an essential part of the design of an offset 
program should be a rigorous approach to ensure that the emission reductions allowed in the offset 
program are real, additional, permanent, and verifiable.

The use of offsets that are real, additional, permanent, and verifiable is a win-win-win for Washington 
consumers, for environmental integrity, and for the potential to position Washington to meet its 
challenging, longer term emission reduction goals.  Offsets are a win for consumers because they can 
provide lower cost emission reductions, thereby reducing impact on consumer prices.  Offsets are a win 
for environmental integrity because while offsets can be viewed as cost containment mechanisms, they 
reduce costs while maintaining the environmental integrity of the emissions reductions target.  Every 
offset, so long as it meets rigorous standards, results in a quantifiable, equivalent reduction of GHG 
emissions.  Lastly, as the public’s acceptance of the cost of the program will likely be the factor that 
determines Washington’s ability to meet the ambitious objectives of the CAR, the ability of offsets to 
reduce program costs will contribute to the potential of meeting longer term GHG emission reduction 
goals.

The use of offsets that are real, additional, permanent, and verifiable creates societal benefits in a carbon 
reduction program by maintaining the environmental integrity of the emission reduction target while 
reducing the social costs of the program.  In addition, the use of offsets: 

expands the types of emission reductions to areas that may not be envisioned by regulators  
brings economic co-benefits to communities 
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brings particular value in the short term by providing the ability to deliver short-term 
reductions while allowing technological advancements in capped sectors to help deliver more 
material, longer-term reductions 
creates a class of carbon-reduction entrepreneurs who would otherwise not be engaged in 
helping to address climate change 

Offsets also play a vital role in a global response to climate change.  The proposal contained in the June 1 
draft that limits the generation of offsets to within the state represents a serious failure to recognize the 
global nature of the problem of climate change and the need for a global solution.  Solving climate change 
will require, among other things, that we move beyond a mindset that requires that all of Washington’s 
emission reductions occur in Washington.  Efforts to solve climate change will suffer if instead of looking 
for global solutions, we allow climate change policy to begin to build walls around our jurisdictions.   

Washington, through the actions of Governor Inslee and Ecology, has placed considerable focus on 
encouraging action on climate change at both the federal and international level.  This focus is well placed 
because without concerted action by others, Washington’s efforts on climate change will be for naught.  
We need more than just the state of Washington on a trajectory to reach long term reduction goals.  We 
need the nation and the world on a similar trajectory.  To be consistent with the desire to see others take 
serious action, Washington has to be willing to recognize the action of others.  Putting in place policies 
that discourage or fail to credit the actions of others outside the state is not demonstrating leadership on 
the issue.   

We strongly recommend that Ecology remove the geographic limit on the generation of offsets and align 
its offset eligibility protocols with well-established entities such as the American Carbon Registry and the 
Climate Action Reserve. 

With respect to the type of projects that are able to qualify as ERUs, or offsets, conspicuously absent are 
forestry offsets.  Given the importance of healthy forests to the state’s economy, it seems incongruous that 
the state would seek to prohibit incentives for further protection of forests.  Internationally, the role of 
forestry in achieving global climate change ambitions has been codified through the Paris Agreement. 
Specifically it states that “Parties should take action to conserve and enhance, as appropriate, sinks and 
reservoirs…including forests,” “Parties are encouraged to take action to implement and support, 
including through results based payments (read offsets)…[for]…activities related to reducing emissions 
from deforestation and forest degradation.” Globally, forestry and agriculture have a higher carbon 
footprint than the transportation sector, thus the importance of addressing these emissions is apparent.   

Also important is the contribution of forestry projects to the available supply of offset projects.  The state 
of California has identified a pending shortage in availability of offsets for their program – even though 
California does not have the severe geographic limits that the Washington CAR proposes.  It is estimated 
that forestry offsets will supply approximately half of the offsets available to California in coming years.   
It is not clear that Ecology has fully contemplated the impact of limiting the largest contributor to offset 
supply in an already short market.   

BP strongly suggests that Ecology rethink its limits on the generation and use of ERUs/Offsets and take a 
wider, global view on the benefits of offsets.   

Role of Third Parties 
BP is troubled by how the regulation restricts the important role of third parties within the program to 
“only facilitate, broker, or assist covered parties to transfer ERUs….Third parties must not own ERUs.”  
Third party institutions such as banks, brokers, and trading houses play an important role in helping the 
market to function efficiently through the liquid trading of credits.  Such entities possess and bring know-
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how and technical infrastructure and play a valuable role in serving the needs of less sophisticated 
compliance entities by acting as intermediaries.  

Preliminary Cost-Benefit and Least-Burdensome Alternative Analysis 
Others have pointed out flaws and shortcomings in the Cost-Benefit analysis prepared in conjunction with 
the revised CAR.  We would like to highlight a couple significant flaws in the analysis.  First, it is not 
appropriate to compare the cost of offsets in the Washington program to the cost of carbon credits in the 
voluntary market.  The level of rigor in verifying voluntary credits is much lower than in a compliance 
market.  More importantly, there has been no analysis or estimate of the volume of ERUs available in the 
state of Washington.  More than anything else, the volume of credits available for sale will impact the 
price of these credits.  It is not possible to estimate a price for these credits until the volume of credits 
available for sale is estimated. 

Also significant is the fact that the cost estimate for on-site emission reductions includes references to 
studies that included only reductions from stationary sources.  In the state of Washington, the vast 
majority of emission reductions will need to come from transportation fuels – which were not included in 
the referenced studies.  Experience suggests that emission reductions from the transportation sector are 
significantly more expensive (an order of magnitude or more) than emission reductions from stationary 
sources.   

We believe that the Cost-Benefit analysis must be revised to reflect the shortcomings identified here and 
elsewhere. 

We are available to meet to discuss any of our comments in more detail. 

Sincerely, 

Ralph J. Moran 
Sr. Director, Governmental & Public Affairs 
BP America, Inc. 

cc (via email): Chris Davis, Office of Governor Inslee  
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I. Introduction 
 

A. Executive Summary 

The Washington Department of Ecology’s (Ecology) cost-benefit analysis, as 
presented in the June 2016 Preliminary Cost-Benefit and Least-Burdensome 
Alternative Analyses (CBA), does not constitute a robust or accurate assessment of 
the costs faced by Washington businesses to comply with the proposed Clean Air 
Rule (CAR) or the benefits.  Ecology’s compliance cost estimate has failed to 
accurately project the costs of compliance through gross errors in its CBA.  Ecology 
systematically ignored best practices and federal guidelines in accounting for the 
benefits of CAR which result in estimates in the CBA that are overstated and not 
reflective of the benefits to Washington residents, households and businesses.   
 
Ecology assumed a significant portion of the compliance obligations for the rule 
would be met through emission reduction units (ERUs) as opposed to covered 
parties reducing their greenhouse gas (GHG) emissions. Ecology provided no 
analysis that ERUs will be available in a sufficient quantity to meet the compliance 
obligation. Furthermore, the CBA implies limitless supply through its unchanging 
prices over a twenty-year period despite demand that increases every year. Ecology 
also used inappropriately low proxy prices for ERUs. Prices from the national, 
voluntary Renewable Energy Credit (REC) market are an artificially low proxy for 
compliance ERUs from RECs that must be from renewable energy physically located 
in Washington. Prices from national, voluntary carbon offset markets are an 
artificially low proxy for compliance ERUs from projects that must be located in 
Washington, and includes a small subset of projects that are allowed in the 
voluntary market (notably, forestry/sequestration is excluded from the Clean Air 
Rule). Ecology also used an unchanging allowance price as a proxy for ERUs sourced 
from multi-sector GHG programs, despite a regulatory floor price escalating the 
price for California/Quebec allowances by 5% annually in real terms. Ecology also 
used an inappropriate source for estimating the costs of businesses that have the 
opportunity to reduce their greenhouse gas emissions through on-site (facility) 
investments. 
 
Ecology inflated the estimated benefits of the Clean Air Rule by only accounting for 
the global benefits and not attempting to estimate and report the domestic or local 
benefits to Washington State.  Ecology estimated that the global benefits of avoided 
GHG emissions due to the Clean Air Rule amounted to $14.5 billion in 2036.  Had the 
agency chosen to report the benefits from the domestic or local perspective the 
benefits would have been significantly lower.  Ecology’s method to calculate the 
present value of benefits was incorrect.  As a result the reported present value 
benefits in the CAR cost benefit analysis are inaccurate and unreliable.   
 
Finally, the selection of the discount rate is critical to estimating the benefits of the 
rule.  Ecology ignored standard practice in cost benefit analysis to report benefits 
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using a range of discount rates to quantify benefits. Instead Ecology selected a single 
low 2.5% discount rate to ensure the highest sum of benefits. 
 
Ecology’s cost-benefit analysis is not a realistic assessment of the costs faced by 
Washington businesses to comply with the proposed Clean Air Rule. The methods 
used by Ecology to estimate the per-MTCO2 costs of compliance are inadequately 
supported, unrealistic and oversimplified.  Ecology’s presentation of potential 
benefits from the proposed Clean Air Rule, are substantially inflated and unreliable 
and if corrected could show that probable costs of the rule exceed the probable 
benefits. 

 
B. Background 

Ecology released a proposed Clean Air Rule (Chapter 173-442) on June 1, 2016. The 
rule, described informally as “cap and reduce,” establishes GHG emissions reduction 
standards for certain entities in Washington. Generally, the entities that will have 
near-term compliance obligations under the rule are those that emit 100,000 metric 
tons of carbon dioxide equivalents (MT CO2) each year. This threshold drops by 
5,000 MTCo2 every three years until the threshold is 70,000 MTCo2 in 2035. 
 
A baseline is established for each emitter, and the emitter’s cap is equal to the 
baseline the first year of the compliance obligation. For subsequent years, the cap 
ratchets down by an additional 1.7% of the baseline. Each emitter is required to 
either reduce its emission to the level of the cap or to effectively “offset” its 
emissions through a variety of prescribed methods that can generate emission 
reduction units (ERUs). The program covers much of the industrial sector, the 
power sector, and the waste sector, as well as natural gas and transportation fuels. 
 
To comply with the emissions reduction standards in the CAR, entities may:  

Submit GHG reporting data that shows the compliance obligation was met, 
Submit ERUs that equal the compliance obligation, or 
Some combination of these two that meets the amount of the compliance 
obligation.1 

 
Note that one ERU is intended to represent one MTCO2. The types of projects, 
programs, and activities that can generate ERUs are prescribed in the rule. Ecology 
presented no analysis in its CBA of the availability of ERUs. In the CBA, Ecology 
approaches its analysis of the costs by assuming compliance entirely through on-site 
reductions, entirely through Washington projects/programs (which would generate 
ERUs), or entirely through allowances (which may generate ERUs to a limit per 
entity as prescribed in the rule). For each of these compliance approaches, Ecology 
created a low and high cost scenario, but did not attempt to model a realistic mix of 
approaches based on cost-effectiveness or availability. Ecology acknowledges that 
entities are likely to pursue a cost minimizing “mix” of compliance approaches, but it 

                                                        
1 Clean Air Rule 173-442-200. 
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does not acknowledge the limits on allowances, or the potential limited availability 
of ERUs. It acknowledges that on-site reductions “might be limited or not exist” for 
some covered entities only in text; the modeling and calculations do not reflect this 
reality.2 
 
Seeking to understand the costs of compliance and to determine the validity of the 
CBA that was released with the rule, the Association of Washington Business (AWB) 
engaged Energy Strategies to critique Ecology’s compliance cost and benefit 
estimates, and to prepare this report. 
 
II. Critique of Ecology’s Cost of Compliance Estimates 

 
A. Ecology’s costs of compliance estimates are inaccurate and 

unreliable.   

Ecology’s estimate of the cost of compliance significantly underestimates the cost 
covered firm and sources will face in meeting the Clean Air Rule’s emissions 
standards.  The estimated cost of $1.3-$2.8 billion is unreliable and has been derived 
without a credible assessment of the availability of emissions reduction 
opportunities in Washington or the costs of implementing those measures. Ecology’s 
assessment of costs consistently adopted assumptions that underestimate the likely 
costs of on-site and off-site emissions reduction projects; did not attempt to quantify 
the amount of CO2 emissions reductions that could be achieved in Washington by 
known technological processes, practices and offset projects; selectively picked low 
prices from referenced sources for its cost analysis; and did not account for the 
impact Ecology’s geographic restrictions on emissions reduction instruments would  
have on supply and costs of compliance measures.  
 
In an effort to create a more realistic alternative cost of compliance analysis Energy 
Strategies reviewed mandatory compliance markets for allowances and CO2 offsets 
and evaluated the supply and costs of offsets; evaluated costs of CO2 reductions from 
trip-reduction programs, livestock anaerobic digester projects; natural gas energy 
efficiency potential in the residential, commercial, and industrial sectors; and 
accounted for known and expected price increases of California carbon credits 
(allowances) and other price forecasts of carbon prices.  Taking into account 
findings from this research Energy Strategies develop a price curve for CO2 
emissions reductions over the 20 year compliance period.  Following this approach 
Energy Strategies estimates the cost of compliance with the proposed rule to be $5.7 
billion, or more than two to four times the compliance costs estimated by Ecology.  

 
B. Ecology failed to assess the potential available supply of ERUs.  

Ecology did not assess the potential for carbon dioxide emissions reductions for the 
covered entities individually, as groups, or as a whole. It assigned a price for on-site 
                                                        
2 Washington Department of Ecology, Preliminary Cost-Benefit and Least-Burdensome Alternative 
Analyses, June 2016, at 13 (hereafter, “CBA”). 
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reductions at facilities (discussed later) but did not discuss, analyze, or estimate the 
potential cost for non-facility covered entities that might need to sell less of their 
product to meet the compliance obligation. Ecology’s CBA instead shows that the 
proposed rule is assumed to work primarily through the mechanism of ERUs—
which are essentially carbon offsets.  Ecology has provided no analysis or evidence 
that there will be an adequate supply of ERUs, despite the CBA showing that the 
most of the compliance obligation will need to be met through this mechanism.  
 
Petroleum producers/importers and natural gas LDCs have 70% of the compliance 
obligation 2017–2036 using Ecology’s calculations and growth assumptions. If 
Ecology’s growth assumptions are removed, these two categories have 76% of the 
compliance obligation under the proposed rule. As discussed above, these covered 
entities cannot use on-site reductions to reduce emissions, which other covered 
facilities might be able to use. This means that most (estimated at roughly 70% to 
76%) of the compliance obligation from this rule must be achieved through the 
purchase of ERUs. 
 
ERUs may be sourced from exceeding the compliance obligation, voluntary 
participants, in-state projects and programs, and (with limits) allowances from 
multi-sector GHG programs. ERUs from entities exceeding the compliance obligation 
and ERUs from voluntary participants were not included in the CBA. This is 
probably the best assumption, as these categories are likely to be very small sources 
for ERUs. Ecology’s CBA focused on in-state projects/programs and allowances. The 
table below uses Ecology’s estimates of the compliance obligation3 in two sample 
years to illustrate the vast quantity of ERUs that will be required. 
 

Table 1  
Ecology’s Estimate of the Compliance Obligation  

for Two Sample Years 
  2025 2036 

Compliance Obligation  
in metric tons of Co2 

Facilities 2,062,626 4,999,913 
LDCs 1,451,844 3,253,273 

Petroleum 3,536,470 8,384,407 
Total 7,050,941 16,637,593 

Amount that (per rule) can be sourced from  
allowances from multi-sector GHG programs 3,525,470 831,879 

Amount that must be sourced in Washington  
(e.g., total minus allowances) 3,525,471 15,805,714 

 
Ecology provided no analysis to show that this amount of ERUs—nearly 16 million 
in 2036—might be available. Even with the herculean assumption that all covered 
stationary facilities can meet their obligation without purchasing ERUs, this still 
means there will be a demand for 10.8 million ERUs. The balance of supply and 

                                                        
3 Ecology’s spreadsheet “CALCULATIONS cost of emissions reduction.xlsx” 
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demand is a fundamental influence in setting prices. With this rule, there will be 
substantial demand for a product that essentially does not exist in Washington.   
And yet, there was no analysis to estimate the supply. The implication in the CBA is 
that there will more than enough supply to keep prices quite low. Estimating prices 
without first assessing supply options within the state is an analytical error in 
Ecology’s approach that results in inaccurate and unreliable price proxies for ERUs.  
 

C. Ecology’s implied assumption that there will be an adequate supply 
of ERUs cannot be supported by the experience from existing GHG 
regulatory markets.  

The proposed rule’s limitations on the sources that qualify for ERUs are particularly 
restrictive, and Ecology’s implied assumption that over 10 million of ERUs will be 
available annually for compliance is not supported by evidence from other GHG 
regulatory markets.  
 
The Climate Trust lists a number of Washington projects that are active or 
completed and have generated carbon offsets. The total carbon offsets to date from 
these projects (excluding forestry projects, because forestry is excluded from CAR) 
is 335,753.4  
 
British Columbia has a “carbon neutral government” policy, and requires carbon 
offsets for the CO2 its government produces annually. British Columbia purchased 
0.7 million carbon offsets in 2014 to offset 2013 emissions,5 and purchased 
0.8 million in 2013.6 These low numbers would be further reduced, if 
forestry/sequestration projects were not includes. In 2014, 64% of the carbon 
offsets were forestry/sequestration, and in 2013, 50% were. So the amount of 
offsets British Columbia purchases annually that would be equivalent to 
Washington-sourced ERUs is a few hundred thousand.  
  
California, which allows carbon offsets to be sourced from anywhere in the 
continental US (unlike the CAR rule, which requires projects to be in-state), has only 
generated a cumulative total of 1.6 million early action and 0.7 million compliance 
offsets from livestock (dairy) anaerobic digester projects since 2012. 7 More 
interesting is the fact that of the 62 livestock projects generating and selling carbon 
off sets in to the California’s GHG compliance market only two projects are located in 
California.8  California’s dairy industry is six times the size of Washington’s dairy 
                                                        
4 https://www.climatetrust.org/work/portfolio/ 
5 http://www2.gov.bc.ca/gov/content/environment/climate-change/reports-data/carbon-neutral-
action-reports/2014#offsets  
6 http://www2.gov.bc.ca/gov/content/environment/climate-change/reports-data/carbon-neutral-
action-reports/2012#offsets  
7 There are other projects that qualify for California allowances, but since Washington would not 
allow those project types, only the livestock carbon offsets are shown for comparison to Washington 
ERUs. 
8 http://www.arb.ca.gov/cc/capandtrade/offsets/issuance/arb_offset_credit_issuance_table.pdf 
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industry and the average number of cows per farm is more than twice the size of 
Washington’s farms.9  The critical size threshold for economically viable dairy 
anaerobic digester projects is considered to be 3,500 cows and the number of 
California dairies of this size is almost ten times that of Washington’s 14 dairies.  
The fact that only two California dairies are participating in the California offset 
market is strong evidence that the supply of ERUs from this type of project will be 
small or non-existent in Washington. 
 
In summary, Ecology’s CBA implies that as many as 10.8 million carbon offsets 
(ERUs) will be available from in-state projects and programs in 2036, when 
evidence from other GHG programs shows that a few hundred thousand carbon 
offsets would be a more reasonable estimate.   
 

D. Ecology failed to evaluate whether an adequate supply of supply of 
ERUs will be available in Washington to enable covered sources to 
comply with the CAR.   

Renewable energy in excess of the Energy Independence Act and sited in 
Washington is a potential source for ERUs.10 The rule requires RECs to be converted 
to ERUs at the rate of 2.25 RECs to 1 ERU.11 The amount of wind energy generated in 
Washington in 2014 was 7,266,000 MWh, and in 2013, it was 7,004,000.12 Using the 
2.25 conversion, this amount of wind energy would only equal 3.1 million to 3.2 
million ERUs annually. Of course, these RECs are likely already used to comply with 
Washington’s Energy Independence Act, so they would be ineligible for CAR ERUs. 
The intention is to illustrate that the entire installed base of wind in Washington 
would only generate enough ERUs to meet 30% at best of the demand for ERUs in 
the later years of this rule (3.2 million out of 10.8 million for the non-facility 
compliance obligation). Ecology did not provide any analysis as to the amount of 
additional renewable energy that could be built in Washington, given transmission 
constraints, economic viability (as it would compete primarily with hydroelectric 
generation), or other considerations. 
  
Transportation is another category that has specific programs that can be sources of 
ERUs.13 One ERU source would be to exceed the workplace goals of the 
Washington’s commute trip reduction (CTR) program. The CTR’s website indicates 
that since the program began in 2007, “CTR participants have prevented about 
69,000 metric tons of GHG from entering the atmosphere each year.”14 If these 
reductions counted as ERUs, that would be 69,000 ERUs generated, compared to the 
                                                        
9 US Department of Agriculture, see http://www.ers.usda.gov/data-products/dairy-
data.aspx#48505, and the Progressive Dairyman 
http://www.progressivepublish.com/downloads/2016/general/2015_pd_stats_highres.pdf 
10 Clean Air Rule 173-442-160 (5).  
11 Clean Air Rule 173-442-160 (5) (c) (iii) 
12 http://www.eia.gov/electricity/annual/html/epa_03_18.html  
13 Clean Air Rule 173-442-160 (3) 
14 http://www.wsdot.wa.gov/Transit/CTR/overview.htm  
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10.8 million or more that will be required in 2036. However, because these 
reductions would not be considered additional, they don’t count as ERUs—the 
proposed rule indicates the emissions reductions must be exceed the CTR workplace 
goals to qualify as ERUs.15  
 
Both the 2013 and 2015 CTR reports to the legislature prominently state that 84% 
of individuals’ trips are not included in the CTR, because they are not work-
commute trips. In fact, these reports highlight that the CTR program only covers 4% 
of trips (because the trips are not work-commute trips, or because the employer is 
not included).16 As a category, Transportation is the largest category source of GHG 
emissions for Washington. However, the number of ERUs that could be derived from 
this transportation program is very small because the CTR program only covers 4% 
of trips, and because the rule only allows an ERU to be created if workplace goals 
are exceeded.   Given this restriction and limitation the estimated maximum amount 
of trip-reduction ERUs available from the CTR program in its current format 
(assuming a quarter of all work-commute-related VMT are addressed by the CTR, 
consistent with the methodology above) is only 1.6 million MtCO2 annually and this 
is only possible if all eligible employers and employees participate.17 
 
Ecology provided no analysis of the quantity of carbon offsets potentially available 
from in-state projects and programs. Looking at just these two large categories of 
renewable energy and transportation, however, quickly points to the fact that there 
will be a very inadequate Washington-sourced ERU supply from these measures in 
the later years.  
 

E. Ecology did not use a relevant source to estimate the costs of on-site 
CO2 emissions reductions for Washington covered facilities.  

Ecology’s cost estimates for onsite emissions reductions are not based on company-
specific engineering estimates, which potentially could have been gleaned by 
conducting surveys of affected entities.  Ecology used a high price of $57 per metric 
ton of Co2 and a low price of $23 per metric ton to estimate the costs of investing in 
reducing on-site emissions for facilities. These price estimates do not represent the 
actual costs faced by Washington businesses.   
 
Ecology relies solely upon the Intergovernmental Panel on Climate Change (IPCC) 
report from 200718 to provide estimates of the costs of on-site emissions reductions. 

                                                        
15 Clean Air Rule 173-442-160 (3) (b) 
16 CTR Report to the Washington State Legislature 2011, Washington State Commute Trip Reduction 
Board, http://www.wsdot.wa.gov/NR/rdonlyres/67C887DB-1FEA-4216-8159-
9F9661B18673/0/CTRBoard_Report_2011Web.pdf and 2015 Report to the Legislature, Washington 
State Commute Trip Reduction Board, http://www.wsdot.wa.gov/NR/rdonlyres/5A3878AF-C379-
4BE5-9EB0-3310DBDB84DB/0/CTR_LegislatureFolio2015_WEB.pdf 
17 Energy Strategies Technical Working Paper:  WDOE Cost-Benefit Analysis & ERU Pricing Transit 
Options, Table 4 p. 3. 
18 http://www.ipcc.ch/pdf/assessment-report/ar4/wg3/ar4-wg3-chapter7.pdf  
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This report is an inappropriate source of cost information because abatement costs 
and assumptions calculated by the IPCC are dated, global, and do not constitute a 
reliable estimate of the costs faced by Washington businesses to comply with the 
Clean Air Rule. Numbers from this report are based on studies older than 2007, and 
are high-level estimates of the global potential for industrial reductions. The state of 
industry and energy efficiency prior to 2007 in a global report clearly does not 
represent the sophisticated and modern manufacturing technology current being 
used in Washington State in 2016. By using these assumptions, Ecology has 
underestimated the costs associated with on-site energy efficiency projects in 
Washington. 
 
Even within the report, Ecology appears to have been selective in the data it chose 
to use as proxy costs. For example, Ecology picked the low and high price of $20 and 
$50 (and then escalated them to $23 and $57 for inflation) when the report clearly 
shows price estimates ranging from below $20 to below $100.19  
 
The reports’ authors have caveated the data presented extensively. Regarding the 
price per ton estimates presented in Table 7.8, the report says, “Table 7.8 should be 
interpreted with care. It is based on a limited number of studies—sometimes only 
one study per industry—and implicitly assumes that current trends will continue 
until 2030.” Despite these caveats, the age of this report, and the global scope, this 
report was the only report Ecology used to estimate the cost at which facilities in 
Washington could reduce their on-site emissions.  
 
For industrial plants, manufacturing facilities and LDCs, the most obvious, 
opportunities to reduce natural gas consumption and CO2 emissions is through 
investments in energy efficiency programs.   Based on an Energy Strategies analysis 
using results and public data from a 2015 an energy efficiency potential study 
prepared by Cadmus,20 the potential emissions reductions from energy efficiency 
projects undertaken by customers of Washington’s LDCs indicates there is not 
enough potential on-site energy savings and CO2 emission reductions to meet CAR’s 
emission reductions standards. Ecology requires LDCs to reduce emissions by 3.25 
Million Metric Tons (39% after growth) from its estimated baseline.  However, 
according to the analysis, LDC’s only have the potential to reduce emissions by 1.4 
Million Metric Tons (17%) if all potentially achievable energy efficiency projects are 
successfully implemented.  The important point is that these are “potentially 
achievable” energy efficiency projects and does not reflect that the savings will be 
easily implemented or without significant costs.  In fact, using levelized cost per 
therm-saved from the Cadmus data base, the weighted average costs of these 

                                                        
19 See for example Table 7.8 on page 474, http://www.ipcc.ch/pdf/assessment-
report/ar4/wg3/ar4-wg3-chapter7.pdf  
20  Comprehensive Assessment of Demand-Side Resource Potentials (2016-2035), Puget Sound 
Energy , November 1, 2015 



11 
 

Energy Strategies, LLC  

emission reductions are $680/MTCO2 .21  Even if all potential savings and emissions 
reductions were achieved, the costs of doing so on a $ per MTCO2 basis dwarfs the 
cost Ecology assumes emissions reductions can be achieved. 
 

F. Ecology used inappropriate sources to estimate the price out ERUs 
in its Cost Benefit Analysis.  

The rule creates significant demand for geographically restricted, project-restricted 
mandatory carbon offsets (ERUs), and this is not reflected in the prices used in the 
CBA to determine the costs of compliance. 
 
Ecology used three proxies to price out ERUs: Renewable Energy Credits (RECs), 
national voluntary market carbon offsets, and historical California/Quebec carbon 
allowances.22    
 
Ecology’s use of prices from voluntary, national REC markets to estimate prices for 
in-state RECs is inappropriate, and grossly underestimates the price of ERUs from 
this category. Ecology used $3 per metric ton of CO2 as the low price for this 
category, and $11 as the high price. It is irresponsible to use voluntary market prices 
to approximate cost for a compliance REC market, when compliance REC market 
prices are available from the same source and website fro which Ecology took the 
voluntary REC prices.23 Ecology is clearly developing a compliance market for RECs 
with the proposed rule and should have used the compliance market prices. 
Thirteen states in the US have compliance REC markets. The REC prices for these 
compliance markets range from $1 to $50 per MWh and average $26.60 per MWH. 
These REC prices equate to an ERU price range of $2.25 to $112.50, with the average 
REC price equating to an ERU price of $59.85. Ecology has misrepresented the costs 
associated with a compliance REC market by cherry-picking low REC prices from 
voluntary markets, when REC compliance market prices are readily available from 
the same source.  
 
Ecology’s use of prices from voluntary, national carbon offset markets to estimate 
prices for in-state non-forestry projects is inappropriate, and grossly 
underestimates the prices of ERUs from this category. Ecology used $5 per metric 
ton of Co2 as the low price, and $29 as the high price. The global average price of 
voluntary carbon offsets is not a suitable proxy for the price of the mandatory ERUs 
contemplated by the Clean Air Rule. According to the Ecosystems Marketplace 
report, North American-based carbon offsets sold for twice the price in compliance 

                                                        
21 Energy Strategies Technical Working Paper:  Cost and Supply of On-Site Carbon Emission 
Reduction Units Available 
From LDCs and Covered Facilities Investments in Demand Side Resource Projects, July 2016 at 2 
22 CBA at 13 – 15. 
23 Ecology’s citation: “All historic REC prices: US Department of Energy (2016). Renewable Energy 
Certificates, REC Prices. 
http://apps3.eere.energy.gov/greenpower/markets/certificates.shtml?page=5  Voluntary Markets 
for RECs.”    
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markets compared to voluntary markets in 2014. This “doubling” would still ignore 
the price impacts that would result from the geographic restrictions (the carbon 
offset must originate from an in-state project or program) and various project 
restrictions (e.g., no forestry) included in CAR. The supply of carbon offsets that 
comply with CAR may be extremely limited, driving prices far higher.  
 
Ecology’s use of historical California/Quebec carbon allowance prices does not 
consider future changes in those programs. Ecology used $13 per metric ton of Co2 
for its low price, and $14 for its high price, a notably narrow range. Ecology also 
failed to recognize the proposed rule’s limits on the use of California allowances in 
its CBA calculations. Ecology priced out the entire compliance obligation at the low 
and high allowance price, then used this allowance cost estimate as part of its 
mathematical average for its overall cost estimate. Ecology acknowledges the limits 
in allowances in the CBA qualitatively, but there is no quantitative 
acknowledgement of the issue in the calculations. 
 
As discussed earlier, one type of in-state project that the proposed CAR cites as a 
source for ERUs is exceeding the workplace goals for the CTR program. Energy 
Strategies developed an estimate of the cost for ERUs from this program by using 
data provided in the 2011,24 201325, and 201526 CTR reports to the legislature. The 
direct current annual cost to Washington for the CTR program is $2.75 million in tax 
credits, and $3.2 million for the program. This does not represent all the costs, 
however. The 2011 report notes that, “In 2006, the latest year for which data is 
available, employers invested $45 million in their CTR programs, more than $16 for 
each dollar invested by the state.”27 And the 2013 report notes that, “for every $1 in 
public funds expended for CTR, employers spend $18.”28 This would provide a total 
cost for the GHG reductions at more than $50 million per year. The emissions 
reductions are estimated by the CTR board at different levels in each year’s report—
from a high of 71,500 in the 2011 report, to 69,000 on the CTR website, to 17,000 in 
the 2013 report, and a low of 14,700 in the 2015 report (all metric tons per year). 
Netting out motor gasoline saved from reduced trips as reported in the CTR reports 
and dividing the net program costs million by quantities of reported metric tons of 
GHG emissions reduced provides a high-level cost estimate of Washington sourced 
ERUs between $360 and $2,854 each.29  A greenhouse gas emissions cost effective 
                                                        
24 CTR Report to the Washington State Legislature 2011, Washington State Commute Trip Reduction 
Board, http://www.wsdot.wa.gov/NR/rdonlyres/67C887DB-1FEA-4216-8159-
9F9661B18673/0/CTRBoard_Report_2011Web.pdf  
25 2013 Report to the Legislature, Washington State Commute Trip Reduction Board,  
http://www.wsdot.wa.gov/NR/rdonlyres/209016AB-3FCB-4B3D-88A6-
B3A7331FC540/0/REVISED_CTRFolio2013_WEB.pdf  
26 2015 Report to the Legislature, Washington State Commute Trip Reduction Board, 
http://www.wsdot.wa.gov/NR/rdonlyres/5A3878AF-C379-4BE5-9EB0-
3310DBDB84DB/0/CTR_LegislatureFolio2015_WEB.pdf  
27 2011 CTR Report at page 8. 
28 2013 CTR Report at page 3. 
29 Energy Strategies Technical Working Paper:  WDOE Cost-Benefit Analysis & ERU Pricing Transit 
Options, Table 2 p. 2.  
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analysis for trip reduction programs prepared for LA Metro Transportation 
Authority showed similar prices for reduced metric tons of CO2 that ranged between 
$30 -$380 with a weighted average price per MTCO2 reduced of $125.05.30   
 
Livestock methane capture and anaerobic digestion projects are another qualifying 
emissions reduction measure Ecology has identified in the CAR.  Analysis conducted 
by Energy Strategies on the cost per metric ton CO2 reduced and volumes of CO2 
reduced indicate this is another ERU in-state project that is significantly more costly 
than Ecology’s estimates for off-site projects and has limit potential to contribute to 
meaningful emissions reductions.  The levelized cost per MTCO2 reduced from a 
project developed at a 3,500 cow dairy is estimated to be $78.50 is the generators 
burning the methane operated at a 94% capacity factor.31  Emissions reduction over 
20 years is 279,413 metric tons, or 27,943 tons per year.32  A 3,500 cow dairy is the 
threshold size investors consider to be financially viable.  If every Washington dairy 
of this size, 14, were to develop an anaerobic digester methane-power project, the 
total emissions reduced annually would be 391,174 MTCO2.   
 
Ecology has systematically chosen low prices to estimate costs of compliance with 
this rule, and failed to conduct any meaningful research or analysis on costs for 
emissions reductions that would qualify under CAR.  Even given the opportunity to 
evaluate a Washington State Government program that had estimated cost, savings, 
and emissions reductions metrics, Ecology chose not to do the analysis and obtain 
more state-specific information on costs. 
 

G. Ecology’s creation of a compliance cost “range” is a misleading 
mathematical average of cost estimates from four unrealistic 
compliance paths. 

 
Ecology’s CBA relies on “on-site reductions” as a proxy for the costs of producing 
fewer emissions, and three proxies for ERU prices. Without regard to the availability 
(or  the allowance limits listed in the proposed rule), Ecology averaged the four cost 
estimates at the low prices for the low end of its range, and averaged the four cost 
estimates at the high prices for the high end of its range. In other words, Ecology 
could not determine which path companies would use to comply, so it picked four 
ways, and just averaged them, as if 25% of the compliance obligation could be met 
every year through each of the four pathways it chose. The net effect is that the 
overall cost estimate “range” provided by Ecology represents the 20-year present 
value costs assuming $11 per metric ton for the low end, and $28 per metric ton for 
the high end. This is not an appropriate estimate of a range of the costs.  
 
 
                                                        
30 Ibid at Table 3 p. 3 
31 Energy Strategies Technical Working Paper: Estimation of the Cost and CO2 Emissions Reductions 
of Anaerobic Dairy Digester/Livestock Projects at 1 
32 Id. 
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Table 2 
Ecology’s Assumed Prices for ERUs in the CBA 

Compliance Pathway Price per metric ton Co2 
Low High 

On-Site Reductions $23 $57 
In-State Projects $5 $29 
External Market Instruments $13 $14 
RECs $3 $11 
Average $11 $28 

 
A more realistic single estimate might have used a price curve, which escalated 
prices as demand increased, limited the use of low-cost California allowances per 
the limits in the proposed rule, and used more appropriate compliance market 
estimates for prices for the other categories. A more realistic range would have 
created multiple price curves that followed these same guidelines, and summarized 
the results from the different price curves.  
 
 
III. Critique of Ecology’s Calculation/Depiction of Benefits 

 
A. Ecology does not have the option of deciding whether cost benefit 

analysis conducted under the Administrative Procedures Act 
reports benefits on the basis of global societal benefits or domestic 
and local benefits. 

 
In the preliminary cost benefit analysis report Ecology acknowledges that it 
typically accounts for “Washington State-only” costs and benefits when meeting its 
statutory obligation under the Administrative Procedures Act.33  However, it goes on 
to say that for purposes of the valuation of benefits under the Clean Air Rule it will 
exercise its discretion to take a “broader approach” and to estimate benefits of 
reducing GHG emissions on a “global scale”.34 
 
The Administrative Procedures Act at RCW 34.05.328(1)(d) requires Ecology to 
undertake a cost benefit analysis of significant rulemakings in order to “ Determine 
that the probable benefits of the rule are greater than its probable costs, taking into 
account both the qualitative and quantitative benefits and costs and the specific 
directives of the statute being implemented”.35  For the Clean Air Rule the 
authorizing statute being implemented is the Washington State Clean Air Act (CAA).  
The declaration section of the Washington CAA is explicit in specifying that the 
purpose of the Act is to benefit the state and its citizens, not global society, when it 
declares:  

                                                        
33 Preliminary Cost Benefit Analysis and Least Burdensome Alternative Analysis, Publication no. 16-
02-008, June 2016. P 36 (“hereafter Ecology’s Cost Benefit Analysis”)  
34Ibid 
35 RCW 34.05.328(1)(d) 
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It is the intent of this chapter to secure and maintain levels of air quality that protect 
human health and safety, including the most sensitive members of the population, to 
comply with the requirements of the federal clean air act, to prevent injury to plant, 
animal life, and property, to foster the comfort and convenience of Washington's 
inhabitants, to promote the economic and social development of the state, and to 
facilitate the enjoyment of the natural attractions of the state.36 
 
Similarly, this section of the CAA further confirms the intent and “…purpose of this 
chapter to safeguard the public interest through an intensive, progressive, and 
coordinated statewide program of air pollution prevention and control…… to 
encourage coordination and cooperation between the state, regional, and local units 
of government.” 37  Presumably the “public interest” and “public” being referred to in 
this provision is that of the state.  There is no reference to a broader set of global 
concerns or objectives with respect to the purposes of the CAA. 
 
 Ecology does not have the discretion to decide what geographical scale the agency 
will base its estimations of costs and benefits. It is required to estimate and account 
for “probable” costs and benefits to the State of Washington. 

 
B. Ecology has arbitrarily inflated the estimated benefits of the Clean 

Air Rule by only accounting for the global benefits and not 
attempting to estimate and report the domestic or local benefits to 
Washington State. 

 
The standards for conducting economic impact and cost-benefit analysis of public 
programs, regulatory policies, and rules have been established in federal guidelines 
by the Office of Management and Budget and 38 the Interagency Working Group on 
the Social Cost of Carbon has further applied these guidelines to the economic 
analysis of environmental issues, including the use of the Social Cost of Carbon for 
regulatory impact analysis.39    
 
There is an evident mismatch between Ecology’s methods for estimating the 
benefits of the Clean Air Rule and the guidance the Interagency Working Group 
provides that enables agencies to account for “domestic” benefits in regulatory 
impact analysis.   
 

                                                        
36 RCW 70.94.011, Clean Air Act, Declaration of public policies and purpose 
37 Ibid 
38 OMB Circular A-94, Guidelines and Discount Rates for Cost Benefit Analysis and OMB Circular A-4, 
Regulatory Impact Analysis: A Primer.  September, 2003 
39  Interagency Working Group on Social Cost of Carbon. (2010) “Technical Support Document: Social 
Cost of Carbon for Regulatory Impact Analysis Under Executive Order 12866.” February 2010. 
(hereafter Interagency Working Group on Social Cost of Carbon. (2010)  
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In the preliminary cost benefit analysis report Ecology acknowledges that it 
typically accounts for “Washington State-only” costs and benefits when meeting its 
statutory obligation under the Administrative Procedures Act.40  However, for 
purposes of its valuation of benefits under the Clean Air Rule Ecology estimates 
benefits of CAR reducing GHG emissions on the basis of a “global scale”. 41  The 
justification given by Ecology is that GHG emissions are a global externality and that 
the emissions of GHGs contribute to damages around the world even when they are 
emitted in the State of Washington.  Moreover, Ecology further claimed that it “…is 
not possible to specify the local benefits to climate change.”42  
 
Even though Ecology claims it is not possible to estimate the local benefits, the 
Interagency Working Group clearly states the U.S. benefit of the social cost of carbon 
“is about 7-10 percent for the global benefit.”43 It also found that domestic benefits 
could be estimated on the basis of the U.S. portion of global GDP, which was 
estimated to be 23 percent.  Accordingly, the Interagency Working Group on the 
Social Cost of Carbon determined that:  
 

 “On the basis of this evidence a range of values from 7 to 23 percent should 
be used to adjust the global SCC to calculate domestic effects.  Reported 
domestic values should use this range.”44 

    
Ecology estimated that the global benefits of avoided GHG emissions due to the 
Clean Air Rule amounted to $14.5 billion in 2036 using a 2.5 percent discount rate.45  
However, if Ecology had chosen to report the benefits of the CAR from the domestic 
or local perspective using the methodology developed by the Interagency Working 
Group, the reported benefits would have been significantly lower.   
 
Adjusting Ecology’s estimates of the global benefits of the CAR to account for 
domestic benefits results in an estimate of U.S. domestic benefits of $1.0 billion 
dollars if the 7percent “domestic” adjustment is used.  The estimate of domestic 
benefits increases to $3.3 billion if the higher 23 percent adjustment is applied to 
Ecology’s $14.5 billion estimate of global benefits. 46  However, a smaller portion of 
these estimated “domestic” benefits are attributable to Washington.   This can be 
calculated by adjusting Ecology’s estimate of global benefits to account for 

                                                        
40 Ecology’s Cost Benefit Analysis at  p 36   
41 Ibid, p 36 
42 Ibid, p  
43 Interagency Working Group on Social Cost of Carbon. (2010) at p.11 
44 Ibid  
45 Ecology’s Cost Benefit Analysis at 36  
46 Critique of the Washington Department of Ecology’s Preliminary Cost Benefit Analysis, Energy 
Strategies LLC., July 2016, Appendix 2, Table 5A  (hereafter “Energy Strategies Cost-Benefit Analysis 
Critique”) 
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Washington state’s GDP as a percent of U.S GDP; 2.5%.47  In this case the estimated 
local benefits to Washington State drops precipitously to $83.4 million when 
Washington State benefits of the CAR are accounted for .48 
 
Despite clear and unambiguous guidance from the Interagency Working Group’s 
2010 technical support document on how to adjust the global cost of carbon to 
calculate domestic benefits, Ecology arbitrarily chose to ignore this guidance.  
Selectively ignoring the guidance document and Washington statute enabled 
Ecology to claim a grossly inflated monetized value of global societal benefits of 
$14.5 billion instead of domestic benefits that would have been in the range of $1.0 
million to $3.3 billion and Washington benefits that would have only totaled $83 
million.    
 

 
C. Ecology’s estimate of the net present value of benefits is overstated 

and inaccurate because its method to estimate the net present value 
of benefits is incorrect.   

 
The Interagency Working Group on the Social Cost of Carbon’s approach for 
estimating the dollar value of CO2 emission reductions states: 
  
“… the benefits from reduced (or costs from increased) emissions in any future year 
can be estimated by multiplying the change in emissions in that year by the SCC 
value appropriate for that year. The net present value of the benefits can then be 
calculated by multiplying each of these future benefits by an appropriate discount 
factor and summing across all affected years.”49 
 
In practice, this guidance states that benefits can be reported by multiplying the 
change in CO2 emission reduction in any future year by the SCC value for that year.  
For example, EPA’s cost benefit analysis of the Clean Power Plan (CPP) report the 
benefits of the CPP in the final year of the rule.50  EPA took the SCC estimate for the 
year 2030 and multiplied it by the change in CO2 emissions in 2030.  In this way EPA 
estimated the global benefits of the CPP to be $29 billion. 51  Had Ecology taken this 
approach the reported estimated benefits of CAR would have been $1.5 billion. 52  
 It also states that benefits be can be expressed as a net present value.  This is done 
by multiplying the SCC reported for each year by the changes in CO2 emissions for 

                                                        
47 Bureau of Economic Analysis Gross Domestic Product by State, 4th quarter 2015 
(http://www.bea.gov/newsreleases/regional/gdp_state/2016/xls/qgsp0616.xlsx) Table 3. Current-
Dollar Gross Domestic Product (GDP) by State, 2014:IV-2015:IV 
48 Energy Strategies Cost-Benefit Analysis Critique at Appendix 2, Table 5A, p.___ 
49 Interagency Working Group on Social Cost of Carbon (2010) at  p. 2    
50 Regulatory Impact Analysis for the Clean Power Plan Final Rule, U.S. Environmental Protection 
Agency, Office of Air Radiation and the Office of Air Quality Planning and Standards, October 2015, p. 
4-8 (hereafter “EPA Regulatory Impact Analysis CPP” 
51 EPA Regulatory Impact Analysis CPP at Table 4-5, p. 4-9 
52 Energy Strategies Cost-Benefit Analysis Critique at Appendix 2, Table 3A,  p.___ 



18 
 

Energy Strategies, LLC  

the same years, discounting each annual benefit back to the analysis year and 
summing the annual values across the affected period. 
 
The method Ecology employed to estimate the present value of benefits included 
multiplying the SCC (adjusted to 2015 $) for each year by the annual change in 
emissions for the same year, and summing the resulting values for the years 2017-
2036.53  In this way the present value benefits of CAR was reported to be $14.5 
billion54.   
 
Ecology’s net present value calculation of benefits is incorrect and overstates the 
benefits because it did not appropriately calculate the present value of benefits.  In 
spite of stating that the “Present value calculations convert a stream of future 
impacts to current values using a 2.5 percent discount rate” 55 Ecology failed to 
follow its own instructions and the guidance of the Interagency Working Group 
when it did not apply a discount rate to the annual stream of benefits for the 
affected years in its present value analysis.   Had Ecology correctly calculated the 
present value of benefits using its own recommended discount rate of 2.5%, 
Ecology’s reported net present value of benefits would have been $ 9.95 billion and 
not $14.5 billion.  Had the agency used the range of discounts recommended by the 
Interagency Working Group and the OMB, the present value benefits of CAR would 
have been reduced further to $9.25 billion using a 3% rate; $6.89 billion with a 5% 
discount rate and $5.34 billion if a 7% discount rate was used.56   As a result of 
Ecology’s failure to correctly discount benefits to the present the reported present 
value benefits of the CAR rule are incorrect and unreliable for use in the 
rulemaking’s cost benefit analysis.   
 

D. Ecology has overstated the benefits of the Clean Air Rule by making 
an arbitrary choice to select a single, low discount rate for its 
estimate and reporting of the benefits for the Cost-Benefit Analysis. 

 
Another obvious  example of Ecology’s selective choices implementing Interagency 
Working Group on Social Cost of Carbon’s  (2010) guidelines is how the SCC and 
benefits are quantified using a range of discount rates.  In estimating the value of the 
SCC and benefits of GHG regulations, the values are highly sensitive to the discount 
rate assumptions employed in the analysis.  Higher discount rates will lower the 
future stream of costs and benefits while a lower rate will result a much larger 
calculation of benefits.  For example, using the SCC values reported in the updated 
Technical Support Document on the Social Cost of Carbon  (May 2013) the present 
value of the SCC in 2015 is $57 if the discount rate is 2.5%, compared to $11 if a 5% 
rate is employed.  Selection of the 2.5% discount rate for the SCC results in present 

                                                        
53 Ecology’s Cost-Benefit Analysis at  p. 39, Section 4.2.5 
54 Ibid  
55 Ibid 
56 Energy Strategies Cost-Benefit Analysis Critique at Appendix 2, Table 6A 
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value benefits that are approximately 500% higher than if a 5% discount rate were 
used.  
 
 For its primary analysis, Ecology selectively reports a discount rate of 2.5%, 
resulting in benefits of $14.5 billion. While Ecology did conduct a sensitivity analysis 
using 3% and 5% discount rates, these results are relegated and buried in  a 
footnote on p. 39 of the cost benefit analysis:  
 

“Ecology performed a sensitivity analysis of this result, based on varying the 
SCC to those calculated using a 3-percent discount rate and a 5-percent 
discount rate. These alternative sets of SCC values yielded total present value 
benefits of $10.0 billion and $3.1 billion, respectively.57” 

 
 Ecology attempts to justify its use of single, 2.5% rate by claiming the “federal 
interagency working group that developed the SCC table provided no guidance on 
which discount rate should be used…..”58 This comment is patently incorrect.  The 
OMB Circular A-4 Primer requires and the Interagency Working Group on Social 
Cost of Carbon’s (2010) recommends a range of discount rates be used.  OMB 
requires that the costs and benefits be quantified at a discount rate of 3% and 7% 
(with additional rates being optional).59   
 
The Interagency Working Group on Social Cost of Carbon’s (2010) Technical 
Support Document: Social Cost of Carbon for Regulatory Impact Analysis (SC-CO2 – 
TSD) uses four discount rates to account for the uncertainty and proposes that 
discount rates of 2.5, 3, and 5 percent per year be used in cost benefit analysis that 
uses the SCC.  This is clearly stated on page 25: 
 

“For purposes of capturing the uncertainties involved in regulatory impact 
analysis, we emphasize the importance and value of including all four SCC 
[discount] values.” 

 
The selection of the discount rate is critical to estimating the benefits of the rule.  
Ecology has ignored these clear guidelines from the OMB and Interagency Working 
Group that require and recommend a range of discount rates be used to quantify 
benefits in cost-benefit analysis of GHG regulations.  Ecology’s selection of a 2.5% 
discount rate for calculating the benefits of the rule were chosen to ensure the 
highest sum of benefits.   
                                                        
57 Ecology’s Cost-Benefit Analysis at p 39 
58 Ecology’s Cost-Benefit Analysis at p. 62  
59 For rules with both intra-and intergenerational effects, agencies traditionally employ constant 
discount rates of both 3 percent and 7 percent in accordance with OMB Circular A-4. As Circular A-4 
acknowledges, however, the choice of discount rate for intergenerational problems raises distinctive 
problems and presents considerable challenges. After reviewing those challenges, Circular A-4 states, 
“If your rule will have important intergenerational benefits or costs you might consider a further 
sensitivity analysis using a lower but positive discount rate in addition to calculating net benefits 
using discount rates of 3 and 7 percent.” 
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There is a great deal of uncertainty in using the SCC to measure the benefits of the 
rule.  Federal guidelines that Ecology purports to follow clearly account for 
uncertainty by transparently reporting cost- benefit results using a range of specific 
discount rates.  Ecology has arbitrarily selected a single low discount rate that is 
even lower than the 3% central discount rate the federal government uses and in 
doing is able to attribute the highest level of benefits to the Clean Air Rule.   
Washington citizens and businesses deserve to know what the cost-benefit results 
would be if Ecology were to estimate benefits at a 3%, and 5%.  Ecology should 
report benefits using these values in tables alongside the estimated benefits derived 
from the SCC derived from a 2.5% discount rate. 

 
IV. Conclusion 

Ecology’s cost-benefit analysis is not a realistic assessment of the costs faced by 
Washington businesses to comply with the proposed Clean Air Rule and 
significantly overestimates the potential benefits to Washington residence and 
businesses.   The methods used by Ecology to estimate the per-MTCo2 costs for each 
of the compliance options identified in the rule are consistently below what markets 
and studies indicate, are inadequately supported and oversimplified.  As a result 
Ecology’s compliance cost estimate is incorrect and understates costs by over a 
factor of two.  
 
Ecology systematically ignored best practices and federal guidelines in accounting 
for the benefits of CAR which have led have lead to analytical errors and 
assumptions that result in estimates of benefits in the CBA that are grossly 
overstated and not reflective of the benefits to Washington residents, households 
and businesses.   
 
Ecology’s cost-benefit analysis is not a realistic assessment of the costs faced by 
Washington businesses to comply with the proposed Clean Air Rule. The costs are 
and benefits estimates are unreliable and if corrected could show that probable 
costs of the rule exceed the probable benefits 
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Appendix A 

 

Alternative Cost of Compliance Calculation 

 

As part of the critique of the Ecology CBA, Energy Strategies reviewed the 
calculations in the CBA and the supporting spreadsheets that Ecology provided. 
Energy Strategies then created an alternative estimate for the costs of compliance. 
This analysis excludes the reporting fees, third-party verification, and report 
preparation costs. Modeling the costs of the proposed rule is quite difficult, as it 
relies on a significant amount of variables that have not yet been defined by Ecology. 
For example, EITE entities will need to meet a formula-based compliance obligation, 
but none of the data is available to complete the formula, including the reduction 
percentage that will be assigned by Ecology. The most significant challenge for 
estimating the costs of compliance, however, is estimating the future prices of ERUs. 
ERUs will be used to meet the majority of the compliance obligation, as outlined in 
the critique, and yet the availability of supply of these geographically restricted, 
project-restricted carbon offsets is a complete unknown.  
 
In order to attempt a comparable cost estimate methodology, Energy Strategies 
used many of Ecology’s modeling assumptions. Broadly, both Ecology and Energy 
Strategies first calculated the compliance obligation over twenty years for each 
entity in metric tons of CO2, then multiplied this compliance obligation quantity for 
each year by a price. This provides an annual cost. Then, twenty years of these costs 
were discounted at 2.5% in order to present one twenty-year present value (PV) 
estimate of the cost of compliance.  

 

The Compliance Obligation: An Annual Quantity of CO2 in Metric Tons 

The rule will require non-EITE entities to offset or reduce emissions by 1.7% per 
year beginning in the second year of applicability of the rule, plus all growth 
beginning in the first year of applicability of the rule. (EITE entities will have 
customized reduction percentages that may be higher or lower than 1.7%, and will 
only need to offset/reduce a portion of their growth.) Therefore, Ecology needed to 
project out emissions into the future. The total compliance obligation would thus be 
a sum of the growth plus the annual 1.7% required reduction. Ecology used four 
different growth rates to project future emissions: 

-0.24% annually for power producers, 
+0.75% annually for natural gas LDCs, 
-0.42% annually for petroleum product producers, and 
+0.25% annually for all other covered parties. 

There is very little, and in one case, no cited support for these growth rates and it is 
likely these growth rates are not representative. For example, Puget Sound Energy 
the largest LDC in Washington is forecasting annual growth rates between 1.6-2.1% 
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from 2016-203560. However, Energy Strategies used the same growth estimates as 
Ecology, however, in order to allow for direct comparisons between the two 
estimates that could focus on the prices used for CO2 reductions.  
  
By projecting out emissions, estimating growth, and applying the 1.7%, Ecology 
estimated a total number of reductions/offsets needed per year per entity. The table 
below provides an illustrative example of these calculations for four years.  
 

Table 1  
Total Reductions or Offsets Needed Per Year 

 Emissions  
in metric tons Co2 

 2012–2015 
Average Historical 

= Baseline 
2017 2018 2019 2020 

A Covered Entity 100,000     
Reduction from 

Baseline, at 1.7%/year*  N/A 1,700 3,400 5,100 

Growth, at 0.25%/year  250 500 750 1,000 
Total Reductions or 

Offsets Needed Per Year  250 2,200 4,150 6,100 

*Ecology split out the Reserve Account—which is 2% of the 1.7%—into a separate calculation, and thus 
had two sets of numbers for the non-growth obligation, .034% and 1.667%. This has been simplified into 
a straight 1.7% for this example. 

 

Note that the numbers start small and quickly grow. This example only has four 
years, but the trend continues, with Ecology’s data showing that the number of 
offsets/reductions needed in 2036 is more than 500% the quantity needed in 2021, 
the year in which EITEs and fuel importers have their first baseline reductions.  
Ecology assumed all EITE entities were “average” and thus assumed the 1.7% 
reduction for modeling purposes. Ecology ignored the rate-based formula for EITE 
entities in their modeling and thus modeled EITE entities as being required to 
offset/reduce emissions from all growth. Thus, the CBA slightly overstates the costs 
to this group, if all other assumptions are accurate. Note that by assuming a negative 
growth rate for some categories, the number of offsets/reductions required is lower 
for these categories than if there had been no growth assumption, or if the 
assumption was zero or positive. In other words, the CBA assumes some entities 
have no cost for a portion of their compliance because their business-as-usual 
assumption is that the companies sell less (e.g., petroleum producers).   
 
Energy Strategies created its own spreadsheets to check the logic and math of 
Ecology’s calculations. Energy Strategies used the Ecology assumption that all EITE 

                                                        
60 PSE 2015 IRP Chapter 5 Page 5-34 
https://pse.com/aboutpse/EnergySupply/Documents/IRP_2015_Chap5.pdf 
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entities were average and thus had a 1.7% annual compliance reduction. Like 
Ecology, Energy Strategies showed all EITE emissions growth needing to be offset 
(or eliminated), instead of the partial requirement as outlined in the rule. As noted 
earlier, there is no data available to complete the formula to determine exactly how 
much of the growth would need to be offset. There are slight differences in the two 
sets of calculations, but both sets result in 16.6 million required metric tons of Co2 
reductions in the year 2035, and a cumulative required 170.4 metric tons of Co2 
reductions through 2036, so they are very similar at a high level. 
 
Prices: Estimates of the Price to Reduce or Offset a Metric Ton of Co2  
 
Once Ecology had an estimate of the quantity of reductions/offsets needed, Ecology 
multiplied the quantity by various prices to determine an annual cost. Ecology did 
not use annually changing prices (e.g., a price curve), but instead picked a high and 
low price for each of four categories, and used these prices for every year (2017–
2036). The source for these prices is discussed at more length in the critique section. 
Ecology’s chosen prices are summarized in the following table.  
 

Table 2  
Ecology’s Low and High Estimated Price to Reduce or Offset a Metric Ton of 

Co2 

Compliance Pathway Price per metric ton Co2 
Low High 

On-Site Reductions $23 $57 
In-State Projects $5 $29 
External Market Instruments $13 $14 
RECs $3 $11 

 

As noted extensively in the critique, Ecology provided no analysis or estimates of the 
quantities available for these four pathways in the CBA. In essence, the modeling 
assumption is that all these pathways are equally available in every year, and that 
entities will simply choose the lowest-cost method available. Note that Ecology says 
the price for reductions/offsets might be as low as $3 or as high as $57 in any given 
year, an incredibly wide range. Continuing the example from above, the table below 
shows an example of these cost calculations.   
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Table 3 Ecology’s High and Low Costs per Year 
 

Costs at the Low Prices Price Costs, Per Year 
2017 2018 2019 2020 

Total Reductions or Offsets Needed   250 2,200 4,150 6,100 
Cost for On-Site Reductions $23 $5,750 $50,600 $95,450 $140,300 
Cost for In-State Projects $5 $1,250 $11,000 $20,750 $30,500 
Cost for Ext. Market Instruments $13 $3,250 $28,600 $53,950 $79,300 
Cost for RECs $3 $750 $6,600 $12,450 $18,300 

Costs at the High Prices Price Costs, Per Year 
2017 2018 2019 2020 

Total Reductions or Offsets Needed   250 2,200 4,150 6,100 
Cost for On-Site Reductions $57 $14,250 $125,400 $236,550 $347,700 
Cost for In-State Projects $29 $7,250 $63,800 $120,350 $176,900 
Cost for Ext. Market Instruments $14 $3,500 $30,800 $58,100 $85,400 
Cost for RECs $11 $2,750 $24,200 $45,650 $67,100 

Note that the costs rise dramatically, even with no change in the assumed price, 
because the entities must pay for an increasing number of offsets/reductions.  
Energy Strategies did not choose four low and four high prices for different 
compliance paths, but instead developed one primary price curve. Energy Strategies 
assumed that as demand dramatically increased, the prices would increase in real 
terms.  
 
Energy Strategies assumed that California allowances would be a preferred source 
for ERUs. Thus, the price curve always includes allowance price projections to the 
maximum allowed by the rule. For example, in 2018, when 100% of the compliance 
obligation can be filled by these allowances, the price curve is 100% the projected 
allowance price. In 2033, when only 10% of the compliance obligation can be met 
through ERUs sourced from California allowances, the price curve reflects this 10% 
limit. Ecology did not project California allowance prices, but picked $13 and $14 
based on historical prices (and did not escalate them whatsoever through 2036). 
Energy Strategies used a price curve for allowances that begins at $12.88 in 2017, 
and escalates at 5.6% on average per year through 2036. California has a floor price 
for its allowances (called the Auction Reserve Price), which is a minimum price for 
the auction of these allowances. The escalation of the floor is specified as 5% plus an 
inflation rate. Ecology’s use of $13 and $14 completely ignores the escalating 
auction floor price for California allowances. The Northwest Power and 
Conservation Council estimated a CO2 price for California allowance market of 
$13/ton in 2016 and $54/ton in 2035.61  
 
Energy Strategies also preferred mandatory or compliance market estimates to 
voluntary market prices. Ecology’s $3 and $11 prices for ERUs sourced from 

                                                        
61 PSE 2015 IRP Chapter 4 Page 4-14 
(https://pse.com/aboutpse/EnergySupply/Documents/IRP_2015_Chap4.pdf) 
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voluntary, national RECs would have been closer to an average of $60 (and a range 
of $2.25 to $112.50), if compliance market prices had been used. Energy Strategies 
felt that Ecology’s use of $5 and $11 prices for voluntary national carbon offsets 
(which include forestry) was a completely inappropriate proxy for ERUs sourced 
from in-state carbon offset projects and programs. However, there is no comparably 
restrictive program to provide any sort of carbon offset proxy prices. Supply will be 
so restricted that the prices will be far higher than Ecology’s proxy, but Energy 
Strategies could not find a carbon offset proxy that was suitable. 
 
Therefore, after the California allowance limits begin, Energy Strategies also uses 
what is essentially a federal carbon dioxide price curve from the electricity sector. 
The source of the federal carbon dioxide price curve is the High CO2 price curve in 
the Puget Sound Energy 2015 Integrated Resource Plan (IRP).62 The final Energy 
Strategies price curve is thus a weighted blend of the two price curves (California 
allowances and federal carbon dioxide price).  
 
As a crosscheck, Energy Strategies also used the high carbon dioxide price forecast 
from Synapse Energy Economics, Inc.63 This curve also represents a federal carbon 
dioxide price for the electricity sector. Neither curve adequately reflects the 
inadequate supply that is likely, given the restrictions in the proposed rule and the 
significant demand for ERUs in later years. However, Energy Strategies has found 
after extensive research and analysis that these price curves are the best publically 
available price curves for this purpose.    
 
The figure that follows shows Ecology’s average low price and average high price, 
the Energy Strategies price curve, and the Synapse High price curve on the left axis. 
The right axis shows the change in demand for reductions/offsets as the compliance 
obligation increases.   
 

                                                        
62 https://pse.com/aboutpse/EnergySupply/Documents/IRP_2015_Chap4.pdf  
63 http://www.synapse-energy.com/sites/default/files/2016-Synapse-CO2-Price-
Forecast-66-008_0.pdf  
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Figure 1  
The Compliance Obligation (Demand) Compared to Ecology's Two Average 

Prices, the Energy Strategies' Price Curve, and the Synapse Price Curve 

 
 

The figure that follows shows the undiscounted annual costs of compliance using 
the Energy Strategies price curve. By 2034, the annual amounts are approaching 
$1 billion. 
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Figure 1  
Annual Compliance Costs, Undiscounted 

Present Value Discounting and Summation 

Once annual costs were estimated, the next step for Ecology was to discount each 
year’s costs back to 2015 at a 2.5% rate to arrive at a “present value” amount. The 
example below shows the calculations for the on-site reductions prices.  

Table 4 
Yearly and Cumulative Costs and Present Value Costs for On-Site Reductions 

Costs Costs and Present Value Costs
2017 2018 2019 2020 Cumulative

Cost for On-Site Reductions at $23 $5,750 $50,600 $95,450 $140,300 $292,100
Present Value at 2.5% $5,610 $48,162 $88,635 $127,107 $258,174
Cost for On-Site Reductions at $57 $14,250 $125,400 $236,550 $347,700 $723,900
Present Value at 2.5% $13,902 $119,358 $219,660 $314,999 $639,822

Ecology then summed all twenty years of present value calculations. The result was 
eight twenty-year sums of discounted costs (four at the low prices, four at the high 
prices). Then Ecology simply averaged the four low and the four high, and presented 
this as the “range.” Again, Ecology did not attempt to assess whether or in what 
quantities these sources of reductions or offsets (ERUs) would actually be available. 
The table below is a summary of Table 4 from the CBA and shows how Ecology 
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derived its range of $1.3 billion to $2.8 billion. (CBA Table 4 shows the 1.667% 
reduction and the growth reduction. CBA Table 5 shows the results of the similar 
calculations for the 0.034% Reserve Account.)  

 
Table 5  

Ecology’s Cumulative Present Value Costs at Low and High Prices 

Compliance Pathway Cumulative Present Value Costs at: 
Low Price High Price 

On-Site Reductions $2,701,481,367 $6,753,703,419 
In-State Projects $732,801,746 $1,282,403,055 
External Market Instruments $1,524,969,786 $1,626,288,909 
RECs $401,543,314 $1,337,692,682 
Average $1,340,199,053 $2,750,022,016 

 

Using the Energy Strategies price curve and following this methodology, the twenty-
year present value would be $5.7 billion for the costs of compliance. This number 
still does not adequately reflect the risks of the costs of compliance, and a more 
appropriate estimate might be a range, extending 10% below this estimate and 20% 
above (that is, $5.13 billion to $6.84 billion). There is no ability to accurately assess 
the availability of ERUs in twenty years’ time, but as the critique has shown, Ecology 
is far too optimistic in its implied assumption that there will be adequate supply 
indefinitely. The inadequate supply from this very restrictive rule could quickly lead 
to ERU price volatility or escalation never before been seen in mandatory carbon 
offset markets. Modeling can only approximate an expected case. The Energy 
Strategies costs of compliance estimates should be regarded as such, an 
approximation of an expected case.  
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Appendix B 
 Washington Department of Ecology’s Benefit Calculations 

 
As part of the critique of the Ecology CBA, Energy Strategies reviewed the 
calculation of benefits in the CBA and the supporting spreadsheets that Ecology 
provided. The focus of this review was the value of avoided GHG emissions, and not 
the benefits of associated criteria pollutants and other co-benefits. 
 
To calculate the benefits of the rule, Ecology had to determine the value of the 
damages caused by greenhouse gas emissions. Ecology chose to use the Social Cost 
of Carbon (SCC) as developed by the federal Interagency Working Group on the 
Social Cost of Carbon (IWG). The SCC is “an estimate of the monetized damages 
associated with an incremental increase in carbon emissions in a given year.”64 
Specifically, Table 14 in the CBA uses one of the columns of values for the SCC from 
Table A1 in the 2013 technical update from the IWG.65  
 
The SCC is an estimate of the future global damages associated with an increase of 
carbon emissions in the present and is intended to account for the  the global nature 
of GHG emissions; that is, GHG emissions contribute to a global externality even if 
the emissions are local or domestic.  
 
IWG used the average economic damages from three integrated assessment models 
(IAMs) to estimate the SCC. The three models are known as the FUND, DICE, and 
PAGE models. Each model:  

Estimates emissions and calculates the change in atmospheric  
concentrations,   
Given that change in atmospheric concentration, estimates the  
change in temperature, and  
Given that change in temperature, estimates the global economic damages.  

The IWG equally weights the global economic damages from the three models. The 
economic damages are assumed to occur over many years, and each model operates 
with a different time horizon. To make them consistent, the IWG used the end year 
2300 for all the models.66 In order to capture the present value of economic damages 
associated with increased cumulative emissions over 300 hundred years, a discount 
rate is applied to those future damages to “discount” them back to near-term years.  

                                                        
64 Technical Support Document: Technical Update of the Social Cost of Carbon for Regulatory Impact 
Analysis Under Executive Order 12866, Interagency Working Group on Social Cost of Carbon, United 
States Government, May 2013, page 2 (hereafter “2013 TSD”). 
65 2013 TSD, page 18. 
66 Technical Support Document: Social Cost of Carbon for Regulatory Impact Analysis Under Executive 
Order 12866, Interagency Working Group on Social Cost of Carbon, United States Government, 
February 2010, page 25 (hereafter “2010 TSD”).  
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IWG uses three different discount rates to 
assign a value to an incremental decrease in 
emissions for a given year. The three 
discount rates are 2.5%, 3%, and 5%. The 
resulting SCC values are extremely 
dependent on the choice of discount rate. 
For example, the SCC value in 2030 is $16 
per metric ton of CO2 with the 5.0% 
discount rate, $52 with the 3.0% discount 
rate, and $76 with the 2.5% discount rate.67 
The lower the discount rate, the higher the 
SCC value, because those hundreds of years 
of economic damages are “discounted” less 
with a lower rate in order to bring them to a 
present value. 
 
The IWG discusses the issues and 
uncertainties around the choice of discount 
rate extensively, and concludes, “For 
purposes of capturing the uncertainties 
involved in regulatory impact analysis, we 
emphasize the importance and value of 
considering the full range”68 (i.e., use all 
three discount rates). Despite this 
recommendation, Ecology ultimately settled 
on a single estimate of the SCC, and selected 
the SCC calculated from the lowest discount 
rate, 2.5%, which is the highest SCC value.   

 
Note that the SCC values increase over time 
(such that the 2030 SCC value is higher than 
the 2015 value) because the  
 
IWG modeling assumes that future 
emissions have a larger incremental impact 
on the damages from climate change.   That 
is, as cumulative CO2 emissions increase, 
systems become more stressed, and there are more damages associated with a 
change in temperature caused by the increased concentration of CO2 emissions in 
the atmosphere. 
 
 
 
                                                        
67 2013 TSD, page 18.  
68 2010 TSD, page 25. 

Table 8 

5.00% 3.00% 2.50%

2010 11 33 52
2011 11 34 54
2012 11 35 55
2013 11 36 56
2014 11 37 57
2015 12 38 58
2016 12 39 60
2017 12 40 61
2018 12 41 62
2019 12 42 63
2020 12 43 65
2021 13 44 66
2022 13 45 67
2023 13 46 68
2024 14 41 69
2025 14 48 70
2026 15 49 71
2027 15 49 72
2028 15 50 73
2029 16 51 74
2030 16 52 76
2031 17 53 77
2032 17 54 78
2033 18 55 79
2034 18 56 80
2035 19 57 81
2036 19 58 82

Discount RateYear

2013 Published Social Cost of Carbon  
2007 $/Metric ton 

Source:  Interagnecy Work Group for the Social 
Cost of Carbon, Update to Technical Support 
Document, 2013, Appendix A, Table A-1, p. 18
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To estimate the benefits of the CAR, Ecology first calculates the “total cumulative 
reductions in GHG from covered parties” for each year from 2017 through 2036.69   
Annual cumulative emissions reductions are calculated by adding the annual 1.67% 
emissions reductions required by the cap in each year to the previous year’s 
cumulative emissions reductions.  Said another way, cumulative emission 
reductions for each year is the difference between the annual emissions cap for a 
given year and the emissions baseline for the same and is an estimate of the annual 
total avoided emissions over the period 2017-2036.    The following table compares 
the difference in annual emissions totals when estimating emissions reductions on 
basis of annual 1.67% reduction required by CAR and the annual cumulative 
avoided emissions used by Ecology to estimate the benefits of CAR.   
 

Table 9  
Annual and Cumulative CO2 Emissions Reductions Estimates 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The total incremental emissions reductions, 16.3 million, represent the decrease in 
emissions achieved by CAR in 2036 compared to the 2012-2016 baseline emissions 

                                                        
69 Preliminary Cost Benefit Analysis, p. 38  
70 CBA, Table 15, page 38.  
 

Year 
Annual Incremental 

Emissions  Reductions 
Required by the CAP 

Ecology’s Annual 
Cumulative  CO2 Emissions 

Reductions Estimates70 
2017 (740,740) (74,740 
2018 785,818  711,078  
2019 785,818  1,496,896  
2020 722,198  2,219,094  
2021 934,495  3,153,589  
2022 934,495  4,088,084  
2023 936,113  5,024,197  
2024 936,267  5,960,464  
2025 936,268  6,896,732  
2026 940,660  7,837,392  
2027 939,636  8,777,028  
2028 939,636  9,716,664  
2029 950,497  10,667,161  
2030 946,041  11,613,202  
2031 946,041  12,559,243  
2032 952,174  13,511,417  
2033 948,980  14,460,396  
2034 948,980  15,409,376  
2035 955,724  16,365,100  
2036 (88,401)  16,276,699  

TOTAL 16,276,699 166,669,072 
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whereas the 20 year total cumulative emissions reductions, 166.7 million metric 
tons, represent a cumulative avoided emissions total.   
 
Ecology then takes the cumulative avoided emissions reductions in each year, 
multiplies that amount by the SCC value for that year and sums twenty years’ worth 
of these calculations to derive its benefits value of $14.5 billion. The table that 
follows combines the CBA Tables 14 and 1571 to demonstrate Ecology’s 
methodology to arrive at the estimate of $14.5 billion in total benefits. 

 
Table 10 

Washington Department of Ecology’s Calculation 
 of the Benefits of the Clean Air Rule 

 

Year 
Social Cost of Carbon 
at the 2.5% discount 

rate, in 2015$72 

Multiplied by  
Metric Tons of Annual 

Cumulative  CO2 

Emissions Reductions73 

Equals  Estimate of the  
Value of Benefits 

2017 $69.97   (74,740) ($5,229,558) 
2018 $71.12   711,078  $50,571,867  
2019 $72.27   1,496,896  $108,180,674  
2020 $74.56   2,219,094  $165,455,649  
2021 $75.71   3,153,589  $238,758,223  
2022 $76.85   4,088,084  $314,169,255  
2023 $78.00   5,024,197  $391,887,366  
2024 $79.15   5,960,464  $471,770,726  
2025 $80.30   6,896,732  $553,807,580  
2026 $81.44   7,837,392  $638,277,204  
2027 $82.59   8,777,028  $724,894,743  
2028 $83.74   9,716,664  $813,673,443  
2029 $84.88   10,667,161  $905,428,626  
2030 $87.18   11,613,202  $1,012,438,950  
2031 $88.33   12,559,243  $1,109,357,934  
2032 $89.47   13,511,417  $1,208,866,479  
2033 $90.62   14,460,396  $1,310,401,086  
2034 $91.77   15,409,376  $1,414,118,436  
2035 $92.91   16,365,100  $1,520,481,441  
2036 $94.06   16,276,699  $1,530,986,308  

TOTAL  166,669,072 $14,478,296,431 
 
 
 

                                                        
71 CBA page 38. 
72 CBA, Table 14, page 38.  
73 CBA, Table 15, page 38.  
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74 On the basis of this evidence, the interagency workgroup determined that a range of values from 7 
to 23 % should be used to adjust the global SCC to calculate domestic effects. Reported domestic 
values should use this range. (2010 TSD) 
75 The FUND (Climate Framework for Uncertainty, Negotiation, and Distribution) model, developed 
by Richard Tol in the early 1990s, originally to study international capital transfers in climate policy. 
is now widely used to study climate impacts. The FUND model is one of three models used in the 
2010 TSD 
76 7% at 2.5% discount rate was used for consistency. (2010 TSD) 
77 Based on 2008 GDP (in current US dollars) from the World Bank Development Indicators Report. 
According to the World Bank US GDP as percent of Global GDP is shrinking to 22.34% in 2014 
(https://ycharts.com/indicators/us_gdp_as_a_percentage_of_world_gdp)  
78 Bureau of Economic Analysis Gross Domestic Product by State, 4th quarter 2015 
(http://www.bea.gov/newsreleases/regional/gdp_state/2016/xls/qgsp0616.xlsx) Table 3. Current-
Dollar Gross Domestic Product (GDP) by State, 2014:IV-2015:IV 

Table 11 
Social Cost of Carbon Adjusted for Domestic and Washington State  at 

the 2.5% discount rate, in 2015$  ($/Metric Ton)   
 

Year 

Global Benefit as 
Estimated by the 

Interagency 
Working Group 

and Used by 
Ecology 

Domestic Benefit as 
Percent of Global 

Benefit74 

Washington State 
Benefit as % of 

Domestic Benefit 
FUND75,76 GDP77 GDP78 

7.0% 23.0% 2.5% 

2017 $69.97  4.9 16.1 0.40 
2018 $71.12  5.0 16.4 0.41 
2019 $72.27  5.1 16.6 0.42 
2020 $74.56  5.2 17.1 0.43 
2021 $75.71  5.3 17.4 0.44 
2022 $76.85  5.4 17.7 0.44 
2023 $78.00  5.5 17.9 0.45 
2024 $79.15  5.5 18.2 0.46 
2025 $80.30  5.6 18.5 0.46 
2026 $81.44  5.7 18.7 0.47 
2027 $82.59  5.8 19.0 0.47 
2028 $83.74  5.9 19.3 0.48 
2029 $84.88  5.9 19.5 0.49 
2030 $87.18  6.1 20.1 0.50 
2031 $88.33  6.2 20.3 0.51 
2032 $89.47  6.3 20.6 0.51 
2033 $90.62  6.3 20.8 0.52 
2034 $91.77  6.4 21.1 0.53 
2035 $92.91  6.5 21.4 0.53 
2036 $94.06  6.6 21.6 0.54 
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Table 12 
Cumulative Social Benefits of Carbon Adjusted for Domestic, and for 

Washington State at the 2.5% discount rate, in 2015$  

Year 

Cumulative Global 
Benefit as Used by 

Ecology (SCC 
multiplied by 

Carbon Emission 
Reduced) 

Domestic Benefit as Percent of 
Global Benefit 

Washington State 
Benefit as % of 

Domestic Benefit 
FUND GDP GDP 
7.0% 23.0% 2.5% 

2017 ($5,229,558) ($366,069) ($1,202,798) ($30,070) 
2018 $50,571,867  $3,540,031  $11,631,529  $290,788  
2019 $108,180,674  $7,572,647  $24,881,555  $622,039  
2020 $165,455,649  $11,581,895  $38,054,799  $951,370  
2021 $238,758,223  $16,713,076  $54,914,391  $1,372,860  
2022 $314,169,255  $21,991,848  $72,258,929  $1,806,473  
2023 $391,887,366  $27,432,116  $90,134,094  $2,253,352  
2024 $471,770,726  $33,023,951  $108,507,267  $2,712,682  
2025 $553,807,580  $38,766,531  $127,375,743  $3,184,394  
2026 $638,277,204  $44,679,404  $146,803,757  $3,670,094  
2027 $724,894,743  $50,742,632  $166,725,791  $4,168,145  
2028 $813,673,443  $56,957,141  $187,144,892  $4,678,622  
2029 $905,428,626  $63,380,004  $208,248,584  $5,206,215  
2030 $1,012,438,950  $70,870,727  $232,860,959  $5,821,524  
2031 $1,109,357,934  $77,655,055  $255,152,325  $6,378,808  
2032 $1,208,866,479  $84,620,654  $278,039,290  $6,950,982  
2033 $1,310,401,086  $91,728,076  $301,392,250  $7,534,806  
2034 $1,414,118,436  $98,988,291  $325,247,240  $8,131,181  
2035 $1,520,481,441  $106,433,701  $349,710,731  $8,742,768  
2036 $1,530,986,308 $107,169,042  $352,126,851  $8,803,171  

TOTAL $14,478,296,432 $1,013,480,750  $3,330,008,179  $83,250,204  
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Table 13 
Discount Rate Impact on Net Present Value of Ecology Estimated Benefits 

Impact of Discount Rate on Net Present Value of Benefits 

Discount 
Rate 

0% 2.5% 3.0% 5.0% 7.0% 

2017 ($5,229,558) ($4,977,569) ($4,929,360) ($4,743,363) ($4,567,698) 
2018 $50,571,867  $46,961,006  $46,280,422  $43,685,880  $41,281,708  
2019 $108,180,674  $98,006,351  $96,117,128  $89,000,508  $82,530,518  
2020 $165,455,649  $146,238,685  $142,723,496  $129,638,830  $117,967,591  
2021 $238,758,223  $205,880,467  $199,956,253  $178,165,062  $159,094,685  
2022 $314,169,255  $264,299,672  $255,448,354  $223,274,224  $195,648,822  
2023 $391,887,366  $321,640,212  $309,359,506  $265,244,795  $228,082,015  
2024 $471,770,726  $377,760,201  $361,572,978  $304,107,616  $256,612,017  
2025 $553,807,580  $432,633,596  $412,084,850  $339,989,813  $281,527,691  
2026 $638,277,204  $486,459,641  $461,105,033  $373,187,462  $303,240,902  
2027 $724,894,743  $538,999,752  $508,426,588  $403,648,517  $321,861,935  
2028 $813,673,443  $590,255,295  $554,072,021  $431,508,399  $337,645,551  
2029 $905,428,626  $640,796,462  $598,594,987  $457,302,983  $351,140,832  
2030 $1,012,438,950  $699,054,223  $649,846,036  $487,000,446  $366,954,468  
2031 $1,109,357,934  $747,291,165  $691,315,188  $508,209,652  $375,777,914  
2032 $1,208,866,479  $794,461,075  $731,384,101  $527,424,441  $382,696,169  
2033 $1,310,401,086  $840,184,504  $769,722,532  $544,498,717  $387,700,397  
2034 $1,414,118,436  $884,570,276  $806,451,984  $559,614,684  $391,015,531  
2035 $1,520,481,441  $927,905,643  $841,853,709  $573,053,464  $392,921,298  
2036 $1,530,986,308  $911,528,251  $822,980,581  $549,535,846  $369,753,229  
2015 
NPV $14,478,296,432 $9,949,948,908 $9,254,366,387 $6,983,347,976 $5,338,885,574 
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Table 14 
Discount Rate Impact on Ecology’s Estimated Benefits and  

 Domestic and State of Washington Benefits 
 

Discount Rate 
Ecology's Global 

Benefits  

Domestic Benefit as Percent of Global 
Benefit 

State Washington 
Benefit as % of 

Domestic Benefit 

FUND (7%) GDP (23%) GDP (2.5%) 

0% $14,478,296,432 $1,013,480,750 $3,330,008,179 $83,250,204 

2.5% $9,949,948,908 $713,908,834 $2,345,700,455 $58,642,511 

3% $9,254,366,387 $667,239,816 $2,192,359,397 $54,808,985 

5% $6,983,347,976 $513,276,076 $1,686,478,536 $42,161,963 

7% $5,338,885,574 $399,882,529 $1,313,899,740 $32,847,493 

 
 
 











July 22, 2016 

http://www.ecy.wa.gov/climatechange/engagement.htm

Sam Wilson  
State of Washington, Department of Ecology 
P.O. Box 47600, Olympia, WA 98504-7600 
E-mail: 

Re: Greenhouse Gas Reductions under the State’s Proposed Clean Air Rule (Chapter 
173-442 WAC) 

To the Washington Department of Ecology: 

The Center for Biological Diversity submits the following comments regarding the 
Proposed Clean Air Rule (Chapter 173-442 WAC), released by the Washington Department of 
Ecology on June 1, that would create a program to reduce greenhouse gas (GHG) emissions from 
certain large emission contributors.

The Center is a non-profit organization with more than one million members and online 
activists, and offices throughout the United States, including Washington. The Center’s mission 
is to ensure the preservation, protection and restoration of biodiversity, native species, 
ecosystems, public lands and waters and public health.  In furtherance of these goals, the 
Center’s Climate Law Institute seeks to reduce U.S. greenhouse gas emissions and other air 
pollution to protect biological diversity, the environment, and human health and welfare.   

The Center for Biological Diversity strongly supports the objectives of reducing 
greenhouse gas emissions and limiting the negative impacts to Washington’s environment, 
economy, and communities.  However, the proposed rule enshrines several fundamental policy 
decisions that would undermine those objectives, frustrate the development of an effective cap-
and-trade program, prevent the achievement of meaningful reductions, and greatly exacerbate the 
risk of generating non-additional reductions.   

The Center recognizes the substantial amount of work that has gone into the development 
of the proposed rule, and strongly urges the Department of Ecology and Governor Inslee to 
consider major changes to the rule and revise its approach to achieving the greenhouse gas 
emissions reductions necessary to reach the state’s goals. The following comments focus on the
largest structural problems with the proposed rule. Specifically, the following areas must be 
addressed through revision of the rule: 
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The proposed rule must achieve greenhouse gas reductions consistent with state goals 
and objectives; 
The state must consider policy options other than a market mechanisms;   
Any effective market mechanism must include a single, rapidly declining cap over all 
covered sources, including all sources within the covered economic sectors;
The proposed rule must seek steeper GHG reductions from a broader range of 
pollution sources, on a more immediate timeline; 
The generation of emissions reduction units (ERUs) should be limited to facilities 
within the covered sectors, and there must be stringent limits on the use of ERUs; 
The GHG emissions and climate impacts of combustion of wood for biomass energy 
generation in covered facilities must be addressed if reductions are to be real.

In addition, the Center supports the comments submitted on behalf of the Western 
Environmental Law Center and Our Children’s Trust regarding the need for the proposed rule to 
be based on science-based limits to greenhouse gas emissions, and we incorporate those 
comments here by reference.

I.  The proposed rule must achieve greenhouse gas reductions consistent with state 
goals and objectives.  

  
The proposed rule seeks to achieve reductions by applying emission reduction 

requirements to a covered facility when the baseline GHG emissions for that facility exceed the 
threshold in a three-year compliance period.  For instance, a facility with baseline emissions 
greater than 100,000 MTCO2e would be required to reduce emissions by 1.7% annually in the 
first compliance period, 2017 to 2019; in 2020, the threshold for inclusion would be 95,000 
MTCO2e; 90,000 MTCO2e in 2023; and so on.  Based on emissions reporting since 2012, an 
estimated 24 facilities are expected to be required to begin reducing emissions in 2017, with 
more facilities covered in each subsequent compliance period.  The initial 24 facilities, 
collectively, are estimated to represent two-thirds of the state’s GHG emissions.

Flaws in this goal will prevent the state from achieving its mandated emissions 
reductions. First, the rule does not set a goal for a specified level of GHG emissions from the 
state as a whole, nor does it guarantee any particular amount of emissions reductions from the 
industrial sectors in which the covered facilities are operating. Second, many emissions sources 
would not be required to even begin reducing emissions until as late as 2032, and even then, 
there are broad categories of industrial facilities under this rule that are entirely exempt from 
requirements to reduce emissions at all.  Exempted sources include, for example, industrial 
concentrated animal feed operations, the combustion of woody biomass in electricity generation, 
and a coal-fired power plant.1

1 WAC 173-442-040. Exemptions. (1) Covered GHG emissions do not include: (a) The following subparts 
referenced in Table 120-1 in WAC 173-441-120; (i) Manure Management: Subpart JJ; (ii) Suppliers of Coal-Based
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Washington cannot afford to implement a lax program without specified emission limits 
and predictable emission reductions. In 2009, the Washington State Legislature approved the 
State Agency Climate Leadership Act E2SSB 5560, which established greenhouse gas emissions 
reduction limits for the state. That law requires Washington to reduce overall GHG emissions to 
1990 levels by 2020, to 25% percent below 1990 levels by 2035, and to “do its part to reach 
global climate stabilization levels” by 2050.2

70.235.020

A subsequent section of the code directs the 
Department of Ecology to make recommendations regarding whether the greenhouse gas 
emissions reductions required under RCW need to be updated.3  And, in fact, 
Ecology has found that these limits “should be adjusted to better reflect the current science. The 
limits need to be more aggressive in order for Washington to do its part to address climate risks 
and to align our limits with other jurisdictions that are taking responsibility to address these 
risks.”4 In April 2014, Governor Inslee signed an Executive Order ordering the establishment of 
a cap on carbon pollution emissions, with binding requirements to meet these statutory emission 
limits.5  And in July 2015, Governor Inslee directed the Department of Ecology to “develop a 
regulatory cap on carbon emissions...to make sure the state meets its statutory emission limits.” 6

Liquid Fuels: Subpart LL; (iii) Suppliers of Industrial Greenhouse Gases: Subpart OO; (iv) Importers and Exporters 
of Fluorinated Greenhouse Gases Contained in Pre-Charged Equipment or Closed-Cell Foams: Subpart QQ. 
(b) CO2 from industrial combustion of biomass in the form of fuel wood, wood waste, wood by-products, and wood 
residuals, as provided in RCW 70.235.020(3); (c) CO2 that is converted into mineral form and that is not emitted 
into the atmosphere; and (d) Emissions from a coal-fired baseload electric generation facility in Washington that 
emitted more than one million tons of GHGs in any calendar year prior to 2008, as provided in RCW 80.80.040(3).
2 RCW 70.235.040. (1)(a) The state shall limit emissions of greenhouse gases to achieve the following emission 
reductions for Washington state: (i) By 2020, reduce overall emissions of greenhouse gases in the state to 1990 
levels; (ii) By 2035, reduce overall emissions of greenhouse gases in the state to twenty-five percent below 1990 
levels; (iii) By 2050, the state will do its part to reach global climate stabilization levels by reducing overall 
emissions to fifty percent below 1990 levels, or seventy percent below the state's expected emissions that year. (b) 
By December 1, 2008, the department shall submit a greenhouse gas reduction plan for review and approval to the 
legislature, describing those actions necessary to achieve the emission reductions in (a) of this subsection by using 
existing statutory authority and any additional authority granted by the legislature. Actions taken using existing 
statutory authority may proceed prior to approval of the greenhouse gas reduction plan.
3 RCW 70.235.040. “Consultation with climate impacts group at the University of Washington—Report to the 
legislature. Within eighteen months of the next and each successive global or national assessment of climate change 
science, the department shall consult with the climate impacts group at the University of Washington regarding the 
science on human-caused climate change and provide a report to the legislature summarizing that science and make 
recommendations regarding whether the greenhouse gas emissions reductions required under RCW 70.235.020 need 
to be updated.”
4 Department of Ecology, 2014. Washington Greenhouse Gas Emission Reduction Limits Report prepared under 
RCW 70.235.040, Publication no. 14-01-006, at 18.
5 http://www.governor.wa.gov/sites/default/files/exe_order/eo_14-04.pdf
6 From the statement by Gov. Inslee on July 28, 2015, titled “Inslee directing Ecology to develop regulatory cap on 
carbon emissions”: “Gov. Jay Inslee today directed the state Department of Ecology to step up enforcement of 
existing state pollution laws and develop a regulatory cap on carbon emissions...The regulatory cap on carbon 
emissions would force a significant reduction in air pollution and will be the centerpiece of Inslee’s strategy to make 
sure the state meets its statutory emission limits set by the Legislature in 2008.”  Accessed at 
http://www.governor.wa.gov/news-media/inslee-directing-ecology-develop-regulatory-cap-carbon-emissions.
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However, the proposed regulation does not achieve these levels of reductions, does not meet the 
statutory emissions limits, and guarantees no particular amounts of reduction.  

The proposed regulation must comply with RCW 70.235.040 and Executive Order 14-04, 
and the Governor’s July 28, 2015 direction.  More broadly, the proposed regulation should seek 
to achieve reductions consistent with Washington’s objectives to protect Washington’s 
communities, natural resources and economy from the impacts of climate change, and to protect 
these values for future generations.  Specifically, the proposed rule must seek steeper GHG 
reduction levels from a broader range of pollution sources, on a more immediate timeline—and 
must be directly tied to specific reductions in statewide GHG emissions levels—if it is to be 
consistent with the levels of reductions necessary to achieve state objectives.

At the national level, the United States has committed to the GHG reduction goal of 
holding the increase in the global average temperature “to well below 2°C above pre-industrial 
levels and to pursue efforts to limit the temperature increase to 1.5°C above pre-industrial levels” 
under the Paris Agreement.7 The Paris Agreement established the international goal of limiting 
global warming to 1.5°C above pre-industrial levels “recognizing that this would significantly 
reduce the risks and impacts of climate change” and in order to “prevent dangerous 
anthropogenic interference with the climate system,” as set forth in the U.N. Framework 
Convention on Climate Change, a treaty which the United States has ratified and to which it is 
bound.8 The Paris consensus on a 1.5°C warming goal reflects the findings of the IPCC and 
numerous scientific studies that indicate that 2°C warming would exceed thresholds for severe, 
extremely dangerous, and potentially irreversible impacts.9

Immediate and aggressive greenhouse gas emissions reductions are necessary to keep 
warming below a 1.5º or 2°C rise above pre-industrial levels. The IPCC Fifth Assessment Report 
and other expert assessments have established global carbon budgets, or the total amount of 
remaining carbon that can be burned while maintain some probability of staying below a given 
temperature target.  According to the IPCC, total cumulative anthropogenic emissions of CO2
must remain below about 1,000 gigatonnes (GtCO2) from 2011 onward for a 66% probability of 
limiting warming to 2°C above pre-industrial levels, and below 400 GtCO2 from 2011 onward 

7 The Paris Agreement was adopted at the 2015 United Nations Framework Convention on Climate Change 
Conference of the Parties and signed by the United States in April 2016. Paris Agreement at Article 2, 
Section 1(a), https://unfccc.int/resource/docs/2015/cop21/eng/l09r01.pdf
8 The United States Senate ratified the United Nations Framework Convention on Climate Change Conference on 
October 7, 1992.  https://www.congress.gov/treaty-document/102nd-congress/38. 
9 IPCC. 2014. Climate Change 2014: Synthesis Report. Contribution of Working Groups I, II and III to the Fifth 
Assessment Report of the Intergovernmental Panel on Climate Change, at 65, Box 2.4, Figure 2.5, 
https://www.ipcc.ch/pdf/assessment-report/ar5/syr/SYR_AR5_FINAL_full.pdf; U.N. Framework Convention on 
Climate Change. 2015. Subsidiary Body for Scientific and Technical Advice. Report on the Structured Expert 
Dialogue on the 2013-15 Review, No. FCCC/SB/2015/INF.1, at 15-16, 30-32, 
http://unfccc.int/resource/docs/2015/sb/eng/inf01.pdf; Schleussner, C-F. et al. 2016.  Differential climate impacts for 
policy-relevant limits to global warming: the case of 1.5°C and 2°C. Earth System Dynamics 7: 327-351.
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for a 66% probability of limiting warming to 1.5°C above pre-industrial levels.10 These carbon 
budgets have been reduced to 850 GtCO2 and 240 GtCO2, respectively, from 2015 onward.11

Given that global CO2 emissions in 2014 alone totaled 36 GtCO2,
12 humanity is rapidly 

consuming the remaining burnable carbon budget needed to have any reasonable chance of 
meeting the 1.5°C temperature goal. 

In addition to limits on the of fossil fuels that can be utilized, emissions pathways 
compatible with a 1.5 or 2°C target also have a significant temporal element and require 
immediate and rapid reductions in GHG emissions. Leading studies make clear that to reach a 
reasonable likelihood of stopping warming at 1.5° or even 2°C, global CO2 emissions must be 
phased out by mid-century and likely as early as 2040-2045.13 United States focused studies 
indicate that we must phase out fossil fuel CO2 emissions even earlier—between 2025 and 
2040—for a reasonable chance of staying below 2ºC.14

The already severe impacts of global warming on Washington and the rest of the world 
from atmospheric carbon dioxide (CO2) levels highlight the urgency of staying below the 
1.5°C target.15 As CO2 levels continue to rise past 400 parts per million (ppm),16 the consequent 
effects of global warming are becoming ever more apparent. Extreme weather events, such as 
severe droughts, floods, and heat waves, and other climate disruptions are responsible for an 
estimated 400,000 deaths globally each year on average, with hundreds of millions of additional 
people adversely affected.17 Arctic sea ice loss, rising seas, growing food insecurity, bleaching of 
coral reefs, and biodiversity loss are mounting worldwide.18

10 IPCC. 2014. Climate Change 2014: Synthesis Report. Contribution of Working Groups I, II and III to the Fifth 
Assessment Report of the Intergovernmental Panel on Climate Change, at63-64 & Table 2.2.

The United States has experienced
similar devastation at home, with coastal communities and the country’s most vulnerable 
populations of the poor, the elderly, the sick and children bearing the brunt of public health 

11 S Table 2 in Rogelj, J. et al. 2016. Differences between carbon budget estimates unraveled. Nature Climate 
Change 6: 245-252. 
12 Global Carbon Emissions, http://co2now.org/Current-CO2/CO2-Now/global-carbon-emissions.html
13 . Rogelj, Joeri et al., Energy system transformations for limiting end-of-century warming to below 1.5°C, 
5 Nature Climate Change 519, 522 (2015).
14 . Climate Action Tracker, USA Rating Assessment webpage, http://climateactiontracker.org/countries/usa.
15 A target of 1.5°C, while obviously more protective of the climate than a 2°C target, may itself be too high. Dr. 
James Hansen and colleagues have recommended limiting warming to 1°C to “stabilize climate and avoid 
potentially disastrous impacts on today’s young people, future generations, and nature”. Hansen, J.M. ,
Assessing “dangerous climate change”: required reduction of carbon emissions to protect young people, future 
generations and nature, 8 PLoS ONE 8 e81648 (2013). 
16 National Oceanic and Atmospheric Administration, Recent Monthly Average Mauna Loa CO2,
http://www.esrl.noaa.gov/gmd/ccgg/trends/ (Dec. 2015 concentration of 401.85 ppm).
17 DARA and the Climate Vulnerability Forum. (2012) A Guide to the 
Cold Calculus of a Hot Planet DARA Internacional, Madrid, 62 pp. http://www.daraint.org/wp-
content/uploads/2012/10/CVM2-Low.pdf (“DARA”).
18 Melillo, Jerry M., Climate Change Impacts in the United States: The Third National Climate Assessment, Terese 
(T.C.) Richmond, and Gary W. Yohe, Eds., U.S. Global Change Research Program, doi:10.7930/J0Z31WJ2 (2014).
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effects, property damage, and food insecurity.19 Indeed, the Environmental Protection Agency 
(EPA) concluded in April 2009 that “the evidence provides compelling support for finding that 
greenhouse gas air pollution endangers the public welfare of both current and future generations. 
The risk and the severity of adverse impacts on public welfare are expected to increase over 
time.”20

  
Furthermore, the CO2 reductions proposed here are insufficient to protect Washington’s 

coast from dangerous ocean acidification.  Ocean waters off Washington are already corrosive to 
sealife during certain seasons, and the proposed rule is insufficient to prevent the further 
degradation of coastal waters from CO2.  The harmful effects of ocean acidification are already 
being observed in coastal and estuarine waters throughout Washington State, therefore any 
addition of CO2 will deepen the problem. There is strong scientific evidence showing that 
growth, survival, and behavioral changes in marine species are linked to ocean acidification. 
These effects can extend throughout the food webs, threatening coastal ecosystems, fisheries, 
and human communities. Even if CO2 emissions are totally halted today Washington has already 
committed to increasing ocean acidification for the next three to four decades. For this reason, 
Washington must take stronger action to rapidly reduce CO2 emissions.   

As the global oceans uptake the excess of CO2, seawater chemistry profoundly changes 
and the oceans become more acidic.21 Once anthropogenic CO2 enters the oceans it is impossible 
to remove it, and the global oceans may require thousands of years to naturally return to a higher 
pH state.22 While there is additional study needed, there are preliminary indications that local 
sources of CO2 contribute to Washington’s coastal water chemistry changes.  Spikes of coastal 
CO2 correspond with local Seattle CO2 spikes from commuter traffic and on warm days.23

19 Watt, N.  et al. 2015.Health and climate change: policy responses to protect public health. The Lancet 386: 1861-
1914; USGCRP, 2016: The Impacts of Climate Change on Human Health in the United States: A Scientific 
Assessment. Crimmins, A., J. Balbus, J.L. Gamble, C.B. Beard, J.E. Bell, D. Dodgen, R.J. Eisen, N. Fann, M.D. 
Hawkins, S.C. Herring, L. Jantarasami, D.M. Mills, S. Saha, M.C. Sarofim, J. Trtanj, and L. Ziska, Eds. U.S. Global 
Change Research Program, Washington, DC, 312 pp. http://dx.doi.org/10.7930/J0R49NQX.
20 U.S. Environmental Protection Agency, Endangerment and Cause or Contribute Findings for Greenhouse Gases 
Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, 66,498-99 (Dec. 15, 2009) (“Final Endangerment 
Finding”).
21 Orr, J.C. et al., 2005. Anthropogenic ocean acidification over the twenty-first century and its impact on calcifying 
organisms. Nature, 437(7059), pp.681–6; Fabry, V.J. et al., 2008. Impacts of ocean acidification on marine fauna 
and ecosystem processes. ICES Journal of Marine Science, 65(3), p.414; Fabry, V.J., 2009. Ocean acidification at 
high latitudes: the bellweather. Oceanography, 22(4), p.160; Doney, S.C. et al., 2009. Ocean Acidification: The 
Other CO 2 Problem. Annual Review of Marine Science, 1(1), pp.169–192; Gattuso, J.-P. & Hansson, L., 2011. 
Ocean Acidification, Oxford, UK: Oxford University Press; Gattuso, J.-P. & Hansson, L., 2011. Ocean 
Acidification, Oxford, UK: Oxford University Press.
22 Solomon, S. et al., 2009. Irreversible climate change due to carbon dioxide emissions. Proceedings of the National 
Academy of Sciences of the United States of America, 106(6), pp.1704–9.
23 Feely, R.A., Klinger, T. & Newton, J.A., 2012. Scientific Summary of Ocean Acidification in Washington State 
Marine Waters, Washington State Blue Ribbon Panel on Ocean Acidification.
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The waters off Washington are extremely vulnerable to ocean acidification. 
Washington’s surface waters already show undersaturation with respect to aragonite due to 
anthropogenic ocean acidification.24  In fact, without acidification, undersaturated waters would 
have been as much as 50 m deeper than they are today.25  Models predict that by the mid-century, 
surface coastal waters in this region would remain undersaturated during the entire summer 
upwelling season and more than half of nearshore waters throughout the entire year.26 Already, the 
entire water column in Puget Sound’s main basin is undersaturated with respect to aragonite in 
the winter.27

24 Feely, R.A. et al., 2008. Evidence for upwelling of corrosive “acidified” water onto the continental shelf. Science, 
320(5882), pp.1490–2; Feely, R.A. et al., 2010. The combined effects of ocean acidification, mixing, and respiration 
on pH and carbonate saturation in an urbanized estuary. Estuarine, Coastal and Shelf Science, 88(4), pp.442–449.

  Feely et al. (2010) estimated that human-cause ocean acidification accounts for 24-
49% of the pH decrease in deep waters of the Hood Canal sub-basin in comparison with pre-

25 Feely, R.A. et al., 2008. Evidence for upwelling of corrosive “acidified” water onto the continental shelf. Science, 
320(5882), pp.1490–2.
26 Gruber N, et a;., 2012. Rapid progression of ocean acidification in the California Current System. Science,
37(6091), pp. 220-3; Hauri, C., et al., , 2013: The intensity, duration, and severity of low aragonite saturation state 
events on the California continental shelf. ,40(13), 3424-8.
27 Busch, D.S. et al., 2014. Shell Condition and Survival of Puget Sound Pteropods Are Impaired by Ocean 
Acidification Conditions. PLOS ONE, 9(8), p.e105884; Feely, R.A. et al., 2010. The combined effects of ocean 
acidification, mixing, and respiration on pH and carbonate saturation in an urbanized estuary. Estuarine, Coastal and 
Shelf Science, 88(4), pp.442–449.
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industrial levels, and this will significantly increase overtime accounting for 49-82% of the pH 
decrease in subsurface water as atmospheric CO2 concentration doubles to 560 ppm by the end 
of the century.28

Ocean acidification has already affected oyster populations in estuarine waters of the U.S.
Pacific Northwest.29 Oyster production in the Pacific Northwest declined 22% between 2005 and 
2009. In fact, Washington and Oregon alone experienced production declines of oyster seed 
hatcheries of up to 80% from 2006 to 2009.30  In 2006, oyster larval production at the Whiskey 
Creek Hatchery (Netarts Bay, Oregon) substantially declined due to acidic water conditions 
leading to halted growth and oyster die offs.31 Other marine species are also harmed at levels of 
ocean acidification that occur off the Washington coast. For example, sampling studies along the 
Washington-Oregon-California coast showed that on average, severe dissolution is found in 53% 
of onshore pteropods and 24% of offshore individuals due to undersaturated waters in the top 
100m with respect to aragonite.32

Experiments have shown that ocean acidification has deleterious effects on many marine 
organisms33 with long-term consequences for marine ecosystems.34

28 Feely, R.A. et al., 2010. The combined effects of ocean acidification, mixing, and respiration on pH and carbonate 
saturation in an urbanized estuary. Estuarine, Coastal and Shelf Science, 88(4), pp.442–449.

Additionally, the toxicity of 

29 Barton, A. et al., 2012. The Pacific oyster, Crassostrea gigas, shows negative correlation to naturally elevated 
carbon dioxide levels: Implications for near-term ocean acidification effects. Limnology and Oceanography, 57(3), 
pp.698–710; Barton, A. et al., 2015. Impacts of Coastal Acidification on the Pacific Northwest Shellfish Industry 
and Adaptation Strategies Implemented in Response. Oceanography, 25(2), pp.146–159; Timmins-Schiffman, E. et 
al., 2012. Elevated pCO2 causes developmental delay in early larval Pacific oysters, Crassostrea gigas. Marine 
Biology, 160(8), pp.1973–1982.
30 Chan, F. et al., 2016. The West Coast  Ocean Acidification and Hypoxia Science Panel: Major Findings, 
Recommendations, and  Actions, Oakland, California: California Ocean Science Trust.
31 Barton, A. et al., 2012. The Pacific oyster, Crassostrea gigas, shows negative correlation to naturally elevated 
carbon dioxide levels: Implications for near-term ocean acidification effects. Limnology and Oceanography, 57(3), 
pp.698–710.
32 Bednaršek, N. et al., 2014. Limacina helicina shell dissolution as an indicator of declining habitat suitability 
owing to ocean acidification in the California Current Ecosystem. Proceedings of the Royal Society of London B: 
Biological Sciences, 281(1785), p.20140123.
33 Feely, R.A. et al., 2004. Impact of anthropogenic CO2 on the CaCO3 system in the oceans. Science, 305(5682), 
p.362; Cooley, S.R. & Doney, S.C., 2009. Anticipating ocean acidification’s economic consequences for 
commercial fisheries. Environmental Research Letters, 4(2), p.024007; Hendriks, I.E., Duarte, C.M. & Álvarez, M., 
2010. Vulnerability of marine biodiversity to ocean acidification: A meta-analysis. Estuarine, Coastal and Shelf 
Science, 86(2), pp.157–164; Kroeker, K.J. et al., 2013. Impacts of ocean acidification on marine organisms: 
quantifying sensitivities and interaction with warming. Global Change Biology, (707), p.n/a–n/a; Waldbusser, G.G. 
et al., 2015. Saturation-state sensitivity of marine bivalve larvae to ocean acidification. Nature Climate Change, 5(3), 
pp.273–280; Yang, Y., Hansson, L. & Gattuso, J.-P., 2016. Data compilation on the biological response to ocean 
acidification: an update. Earth System Science Data, 8(1), pp.79–87
34 Hoegh-Guldberg, O., 2007. Coral reefs under rapid climate change and ocean acidification. Science, 318, 
pp.1737–1742; Pandolfi, J.M. et al., 2011. REVIEW Projecting Coral Reef Futures Under Global Warming and 
Ocean Acidification. , 333(July), pp.418–422; Couce, E., Ridgwell, A. & Hendy, E.J., 2013. Future habitat 
suitability for coral reef ecosystems under global warming and ocean acidification. Global Change Biology, 19(12), 
pp.3592–3606; Nagelkerken, I. & Connell, S.D., 2015. Global alteration of ocean ecosystem functioning due to 
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harmful algal blooms increases with ocean acidification and eutrophication can alter 
phytoplankton growth and succession.35 Harmful algal blooms can cause mass mortality of 
wildlife, shellfish harvesting closures, and tremendous risk to human health. Some species of 

, a global distributed diatom genus, produce domoic acid, a neurotoxin that 
causes amnesic shellfish poisoning. Studies have shown that acidified conditions due to 
increasing pCO2 can increase toxins concentration as much as five-fold in this harmful 
microalgae.36

Because ocean acidification is already occurring at levels that are harmful to marine 
organisms, and risk damaging fisheries, ecosystems and coastal communities that depend upon 
them; any addition of CO2 will deepen this problem.  It is thus necessary that Washington make 
even deeper and more rapid cuts in CO2 than would be provided by the proposed rule. 

II. The focus on an allowance trading system ignores regulatory options necessary for 
achieving the emissions reductions necessary to achieve state goals.

The proposed rule is focused on Washington’s largest industrial GHG polluters and the 
establishment of a carbon trading system that extends to GHG sources throughout the larger 
economy.  At first, only the largest industrial sources are required to reduce emissions (estimated 
to represent two-thirds of the state’s GHG emissions).  This includes natural gas distributors,
electricity generators and large industrial stationary sources, and petroleum fuel producers and 
importers; it explicitly does not include the TransAlta coal-fired power plant, agricultural sources 
such as manure management, emissions associated with imported electricity, and emissions from 
the combustion of woody biomass.  The proposed rule would include these sources and other
GHG emissions throughout the rest of the state’s economy only through the establishment of an 
allowance trading system.  

In contrast, California’s approach to achieving statewide GHG reductions includesdirect 
regulation and various other policies specific to individual source categories and economic 
sectors are responsible for more than 70 percent of GHG reductions between 2012 and 2020.37

increasing human CO2 emissions. Proceedings of the National Academy of Sciences, p.201510856; Linares, C. et 
al., 2015. Persistent natural acidification drives major distribution shifts in marine benthic ecosystems. Proc. R. Soc. 
B, 282(1818), p.20150587.

These include a wide array of programs targeted at, for example, passenger vehicles, energy 

35 Wu, Y. et al., 2014. Ocean acidification enhances the growth rate of larger diatoms. Limnology and 
Oceanography, 59(3), pp.1027–1034; Flynn, K.J. et al., 2015. Ocean acidification with (de)eutrophication will alter 
future phytoplankton growth and succession. Proceedings of the Royal Society of London B: Biological Sciences, 
282(1804), p.20142604.
36 Sun, J. et al., 2011. Effects of changing p CO 2 and phosphate availability on domoic acid production and 
physiology of the marine harmful bloom diatom Pseudo-nitzschia multiseries. Limnology and Oceanography, 56(3), 
pp.829–840; Tatters, A.O., Fu, F.-X. & Hutchins, D.A., 2012. High CO2 and Silicate Limitation Synergistically 
Increase the Toxicity of Pseudo-nitzschia fraudulenta. PLoS ONE, 7(2), p.e32116.
37 California Air Resources Board, 2014. First Update to the Climate Change Scoping Plan,  
http://www.arb.ca.gov/cc/scopingplan/scopingplan.htm
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efficient buildings, water use, industrial chemicals, landfills and recycling, and public 
transportation.  Notably, the cap-and-trade program is responsible for less than 30 percent of 
projected GHG reductions in California by 2020.  And this despite the fact that California’s cap-
and-trade program extends to pollution sources responsible for 85 percent of California’s 
greenhouse gas emissions through 2020, compared with only two-thirds of emissions in 
Washington’s proposed program.  In addition, California’s cap-and-trade program applied from 
the start to all electricity generators and large industrial facilities with annual emissions greater 
than 25,000 MTCO2e, in contrast to Washington’s proposal to cover only those facilities with 
annual GHG emissions greater than 100,000 MTCO2e.   

 By focusing on only the largest individual GHG pollution sources and the development 
of an allowance trading scheme, the proposed regulation ignores a wide array of opportunities to 
achieve effective GHG reductions—and, in many cases, dramatic reductions in air pollutants 
associated with those GHG emissions—from a broad range of pollution sources in the state,
forfeiting not only the potential emissions reductions but the many co-benefits for air quality, 
public health, and the economy.   

III.  The proposed market mechanism includes no cap, which defeats the effectiveness of 
an allowance trading program. 

The proposed regulation allows a covered facility to comply with the reduction 
requirements through the purchase of an unlimited number of emission reduction units (ERUs),
essentially, carbon offset credits, from any GHG emission source occurring within Washington, 
including from other natural gas distributors, electricity generators, large industrial stationary 
sources, and petroleum fuel producers with annual GHG emissions less than 100,000 MTCO2e.  
The proposed approach is essentially cap-and-trade without a cap, and it greatly undermines the 
quantity of reductions that can be achieved under the proposed regulation as well as the certainty 
that the reductions will be additional and real. 

It is not possible to achieve reductions in statewide GHG emissions when carbon credits
can be generated by facilities within the same economic sectors as the facilities that are required 
to reduce their emissions.  The effectiveness of a cap-and-trade program is based on its ability to 
place a price on GHG emissions, forcing reductions and increased efficiency within a particular 
economic sector.  This effect is eliminated if offset credits can be generated by other polluters 
within that same economic sector (for example, electricity generators with annual GHG 
emissions less than 100,000 MTCO2e).  Instead, the proposed rule should be revised to apply a 
single cap over all covered sources, including all sources within the covered economic sectors.  

IV.   The value of the reductions is undermined by the unlimited use of poorly defined 
offsets.  

 As mentioned above, the proposed regulation allows a covered facility to comply with the 
reduction requirements through the purchase of an unlimited number of emission reduction units 
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(ERUs), essentially, carbon offset credits, from any GHG emission source occurring within the 
state.  Furthermore, the proposed rule allows for ad hoc development of ERUs by any “project or 
program,” with no specific methodology for quantifying ERUs and only the general criteria that 
ERUs are real, specific, identifiable, and quantifiable; permanent; enforceable; verifiable; and 
additional to existing law or rule.38 This approach would allow for an unlimited number of 
different methodologies for the generation of ERUs, including multiple methodologies for the 
same category of reductions. This dramatically increases the difficulty of determining the 
quality and quantity of reductions generated as ERUs, and greatly increases the potential for 
offset project developers to devise a methodology to their specific advantage or to select among 
various methodologies for one that maximizes the number of ERUs credited from their project.  
Furthermore, the criterion that ERUs must be “additional to existing law” is inadequate to 
provide for additionality as it is usually applied to offset credits.  For example, in California’s
Global Warming Solutions Act, AB 32, additionality is defined as “in addition to any greenhouse 
gas emission reduction otherwise required by law or regulation,

.”39 Emphasis added.  In sum, the ERU provisions 
include a high likelihood that ERUs would be generated from non-additional activities.

The generation of ERUs should be limited to facilities within the covered sectors, and 
there must be stringent limits on the use of offsets.  ERUs should be included only pursuant to 
quantification methodologies developed by the state, approved through a formal process that 
includes input from relevant experts and agencies and with opportunities for public review.   

By allowing power plants to use ERUs from outside the electricity sector (and outside of 
any capped sector), and by exempting the GHG emissions resulting from bioenergy generation, 
the proposed rule would frustrate, and even undermine, compliance with the federal Clean Power 
Plan.40 Allowing bioenergy to generate allowances or ERUs based on life cycle or carbon cycle 
considerations (including anticipated resequestration or avoided emissions) is indistinguishable 
from allowing out-of-sector offsets as compliance instruments. Neither the text nor the structure 
of the Clean Air Act authorizes the use of out-of-sector offsets in developing a performance 
standard under section 111.41

38 WAC 173-442-150. Criteria for activities and programs generating emission reduction units. (1) General criteria. 
An activity or program generating ERUs must meet all of the following criteria. Emission reductions from activities 
or programs must be: (a) Real, specific, identifiable, and quantifiable; (b) Permanent: The activity or program must 
result in an irrevocable and nonreversible reduction in GHGs released to the atmosphere; (c) Enforceable by the 
state of Washington; (d) Verifiable as described by WAC 173-442-210; and (e) Additional to existing law or rule... 

EPA properly rejected the use of out-of-sector offsets as 

39 California Health and Safety Code, Section 38562.
40 WAC 173-442-150. Criteria for activities and programs generating emission reduction units... (2) RCW 
70.235.030(3) establishes that CO2 emissions from the industrial combustion of biomass in the form of fuel wood, 
wood waste, wood by-products, and wood residuals are carbon neutral and result in zero CO2 emissions.
41 , 722 F.3d 401, 413-14 (D.C. Cir. 2013) (Kavanaugh, J., concurring)
(discussing similar textual provisions in Prevention of Significant Deterioration program and concluding that “[t]he 
statute does not allow EPA to exempt those sources’ emissions of a covered air pollutant just because the effects of 
those sources’ emissions on the atmosphere might be offset in some other way.”).
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compliance measures in the final CPP.42 As elaborated in responses to comments on the 
proposed CPP, EPA’s rationale was that out-of-sector offsets are not “connected to the electrical 
grid and so cannot reliably address stack CO2 emissions from affected EGUs.”43

This rationale precludes using either co-fired or stand-alone bioenergy to generate 
allowances or ERCs. Co-firing biomass with fossil fuels at a covered EGU increases stack CO2
emissions. Ignoring that increase, or treating co-firing emissions as zero-carbon, based on carbon 
cycle considerations like anticipated future sequestration or avoided decomposition is 
analytically identical to using an out-of-sector offset for compliance: the offsetting sequestration 
or avoided emissions, like out-of-sector offsets, are not connected to the electrical grid and do 
nothing to reduce stack emissions from affected EGUs.  

The same problem arises for stand-alone biomass facilities. Like other forms of 
renewable energy, bioenergy generated at stand-alone biomass plants—generating units not 
covered under the CPP—theoretically could reduce generation, and thus stack emissions, at 
covered EGUs. But that non-covered generation is higher-emitting than the generation it 
replaces, and thus again results in a contemporaneous increase in CO2 emissions that can be 
discounted or ignored only based on carbon cycle considerations that have no direct connection 
to the electrical grid. The out-of-sector offset is one step removed from the covered facility, but 
the offset itself remains critical to the conclusion that bioenergy generation reduces emissions of 
CO2, the pollutant of central concern under the CPP.  Indeed, using stand-alone bioenergy to 
generate allowances or ERCs is simply a way of “laundering” otherwise prohibited out-of-sector 
offsets.   

V. The GHG emissions and climate impacts of combustion of wood for biomass energy 
generation in covered facilities must be addressed if reductions are to be real.

42 , Final CPP, 80 Fed. Reg. at 64,762/3 (purchasing offsets is not part of a “system of emission reduction”); 
64,776/3 (because emission standards must apply to affected sources, “actions taken by affected sources that do not 
result in emission reductions from the affected sources—for example, offsets (e.g., the planting of forests to 
sequester CO2)—do not qualify for inclusion in the BSER”); 64,846/3 (state measures plan must account for “out-
of-sector GHG offsets”); 64,891/2-3 & n.920 (states could modify broader programs to “remove flexibility 
mechanisms that functionally expand the emission budget, such as out-of-sector offsets . . . .”); 64,891/3-64,892/1 
n.922 (achievement of mass-based CO2 goal must be “based solely on stack CO2 emissions from affected EGUs” 
and no “credit” may be reduced from reported stack emissions due to use of GHG offsets); 64,903/3 (“Measures that 
reduce CO2 emissions outside the electric power sector may not be counted toward meeting a CO2 emission 
performance level for affected EGUs or a state CO2 goal, under either a rate-based or mass-based approach, because 
all of the emission reduction measures included in the EPA’s determination of the BSER reduce CO2 emissions from 
affected EGUs. Examples of measures that may not be counted toward meeting a CO2 emission performance level 
for affected EGUs or a state CO2 goal include GHG offset projects representing emission reductions that occur in 
the forestry and agriculture sectors [and] direct air capture . . . .”); 40 C.F.R. § 60.5800(c) (“ERCs may not be issued 
to or for any of the following: . . . (3) Measures that reduce CO2 emissions outside the electric power sector, 
including, for example, GHG offset projects representing emission reductions that occur in the forestry and 
agriculture sectors, direct air capture, . . . .”).
43 , EPA’s Responses to Public Comments on the EPA’s Carbon Pollution Emission Guidelines for Existing 
Stationary Sources: Electric Utility Generating Units §§ 5.7-5.15 at 163, 164 (Aug. 2015).
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The proposed rule does not recognize the GHG emissions and climate impacts of the 
industrial combustion of wood, pursuant to an exemption in a prior statute. 44  This means that 
not only will the proposed rule not require reductions of these particular emissions, but also that 
increased combustion of wood feedstock can itself be used as a reduction measure, either by a 
covered facility, such as a large power plant, or as an ERU generated by a non-covered facility.  
Under this scenario, the proposed rule would result in increased emissions, rather than reductions 
from certain facilities, and potentially from the electricity production sector as a whole.

A. The greenhouse gas emissions from the combustion of wood are real,
quantifiable, and substantial.  

Wood contains a great deal of carbon. Harvesting and processing of wood products result 
in substantial CO2 emissions.45 Combustion of wood for energy instantaneously releases 
virtually all of the carbon in the wood to the atmosphere as CO2. Burning wood for energy is 
typically less efficient, and thus far more carbon-intensive per unit of energy produced, than 
burning fossil fuels. Measured at the stack, biomass combustion produces significantly more CO2
per megawatt-hour than fossil fuel combustion; a large biomass-fueled boiler may have an 
emissions rate far in excess of 3,000 lbs CO2 per MWh.46 Smaller-scale facilities using 
gasification technology are similarly carbon-intensive; a bioenergy project recently approved by 
Placer County, California, would have an emissions rate of more than 3,300 lbs CO2/MWh.47

44 RCW 70.235.020 (3) Except for purposes of reporting, emissions of carbon dioxide from industrial combustion of 
biomass in the form of fuel wood, wood waste, wood by-products, and wood residuals shall not be considered a 
greenhouse gas as long as the region's silvicultural sequestration capacity is maintained or increased.

As 
one recent scientific article noted, “[t]he fact that combustion of biomass generally generates 
more CO2 emissions to produce a unit of energy than the combustion of fossil fuels increases the 
difficulty of achieving the goal of reducing GHG emissions by using woody biomass in the short 

45 Mark E. Harmon, et al., , 33 
CLIMATIC CHANGE 521, 546 (1996) (concluding that 40-60% of carbon in harvested wood is “lost to the atmosphere 
. . . within a few years of harvest” during wood products manufacturing process).
46 The Central Power and Lime facility in Florida, for example, is a former coal-fired facility recently permitted to 
convert to a 70-80 MW biomass-fueled power plant. According to permit application materials, the converted 
facility would consume the equivalent of 11,381,200 MMBtu of wood fuel per year. Golder Assoc., Air 
Construction Permit Application: Florida Crushed Stone Company Brooksville South Cement Plant’s Steam Electric 
Generating Plant, Hernando County Table 4-1 (Sept. 2011). Using the default emissions factor of 93.8 kg/MMBtu 
CO2 found in 40 C.F.R. Part 98, and conservatively assuming both 8,760 hours per year of operation and electrical 
output at the maximum 80 MW nameplate capacity, the facility would produce about 3,350 lbs/MWh CO2. If the 
plant were to produce only 70 MW of electricity, the CO2 emissions rate would exceed 3,800 lbs/MWh. If such a 
facility were dispatched to replace one MWh of fossil-fuel fired generation with one MWh of biomass generation, 
the facility’s elevated emissions rate would also result in proportionately higher emissions on a mass basis.
47 Ascent Environmental, Cabin Creek Biomass Facility Project Draft Environmental Impact Report, App. D (July 
27, 2012) (describing 2 MW gasification plant with estimated combustion emissions of 26,526 tonnes CO2e/yr and 
generating 17,520 MWh/yr of electricity, resulting in an emissions rate of 3,338 lbs CO2e/MWh).
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term.”48

Biomass and fossil CO2 are indistinguishable in terms of their atmospheric forcing 
effects.

Put more directly, replacing fossil-fired electricity with biomass electricity 
smokestack CO2 emissions.  Depending on the overall carbon intensity of the electrical grid, that 
increase could be dramatic.

49 Claims about the purported climate benefits of biomass energy thus turn entirely on 
“net” carbon cycle effects, particularly the possibility that new growth will resequester carbon 
emitted from combustion, and/or the possibility that biomass combustion might “avoid” 
emissions that would otherwise occur. But even if these net carbon cycle effects are taken into 
account, emissions from biomass power plants can increase atmospheric CO2 concentrations for 
decades to centuries depending on feedstocks, biomass harvest practices, and other factors. 
Multiple studies have shown that it can take a very long time to discharge the “carbon debt” 
associated with bioenergy production, even where fossil fuel displacement is assumed, and even 
where “waste” materials like timber harvest residuals are used for fuel.50 One study, using 
realistic assumptions about initially increased and subsequently repeated bioenergy harvests of 
woody biomass, concluded that the resulting atmospheric emissions increase may even be 
permanent.51

It thus cannot be assumed that biomass CO2 emissions have no effect on the climate. As 
EPA’s Science Advisory Board panel on biogenic CO2 emissions concluded, biomass cannot be 
considered a priori “carbon neutral.”52 Rather, a full and scrupulously accurate life-cycle analysis 
is essential to understanding the atmospheric implications of burning biomass for energy.53

48 David Neil Bird, et al., 
, 4 GLOBAL CHANGE BIOLOGY BIOENERGY 576, 584 (2012), doi:10.1111/j.1757-1707.2011.01137.x. 

In 

49 U.S. EPA Science Advisory Board,
7 (Sept. 28, 2012) (hereafter “SAB Panel Report”); 

, 722 F.3d 401, 406 (D.C. Cir. 2013) (“In layman’s terms, the 
atmosphere makes no distinction between carbon dioxide emitted by biogenic and fossil-fuel sources”).
50 ., Stephen R. Mitchell, et al., 

, GLOBAL CHANGE BIOLOGY BIOENERGY (2012) (“Mitchell 2012”), doi: 10.1111/j.1757-
1707.2012.01173.x; Ernst-Detlef Schulze, et al., 

, GLOBAL CHANGE BIOLOGY BIOENERGY (2012), doi: 
10.1111/j.1757-1707.2012.01169.x at 1-2; Jon McKechnie, et al., 

, 45 ENVIRON. SCI. TECHNOL. 789 (2011); Anna 
Repo, et al., , GLOBAL 
CHANGE BIOLOGY BIOENERGY (2010) (“Repo 2010”), doi: 10.1111/j.1757-1707.2010.01065.x; John Gunn, et al., 
Manomet Center for Conservation Sciences, Massachusetts Biomass Sustainability and Carbon Policy Study (2010), 

https://www.manomet.org/sites/manomet.org/
files/Manomet_Biomass_Report_Full_LoRez.pdf (visited May 24, 2016).
51 Bjart Holtsmark, 

, GLOBAL CHANGE BIOLOGY BIOENERGY (2012), doi: 
10.1111/gcbb.12015.
52 SAB Panel Report, note 24 at 18.
53 ; Timothy D. Searchinger, et al., , 326 
SCIENCE 527 (2009); see also Mitchell 2012, note 50 at 9 (concluding that management of forests for 
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particular, biomass emissions must be compared with emissions that would otherwise occur if 
the materials were not used for bioenergy.54

B.  Biomass harvests decrease the carbon sequestration capacity of forests.

 Such a comparison requires careful attention not 
only to the quantity of emissions, but also to the timeframe on which the emissions occur; 
bioenergy emissions occur almost instantaneously, while future resequestration or avoided 
decomposition may take years, decades, or even centuries to achieve atmospheric parity.  

The proposed regulations exclude from “covered GHG emissions” “CO2 from industrial 
combustion of biomass in the form of fuel wood, wood waste, wood by-products, and wood 
residuals, as provided in RCW 70.235.020(3).”  RCW 70.235.020(3), in turn, states that except 
for reporting purposes, carbon dioxide from “industrial combustion” of wood “shall not be 
considered a greenhouse gas as long as the region’s silvicultural sequestration capacity is 
increased.”  

It is a scientific fact that forest biomass removal and combustion can reduce “silvicultural 
sequestration capacity” over policy-relevant timescales.55 Recognizing this fact, EPA’s Science 
Advisory Board panel roundly rejected EPA’s proposal, in its original draft “Framework” for 
assessing biomass CO2 emissions, to use a “regional reference point” baseline in accounting.  
The “regional reference point” approach assumes that if overall forest carbon stocks are stable or 
increasing on an annual basis in the region where a particular biomass-burning facility is located, 
there is no need to consider that facility’s biomass CO2 emissions.56 EPA’s science panel 
concluded that this approach “does not indicate, or estimate, the differences in greenhouse gas 
emissions (the actual carbon gains and losses) over time that stem from biomass use.  As a result, 
the Framework fails to capture the causal connection between forest biomass growth and 
harvesting and atmospheric impacts and thus may incorrectly assess net CO2 emissions of a 
facility’s use of a biogenic feedstock.”57  Other scientists have pointed out that a related 
approach—ignoring emissions from facilities using wood from forests managed according to 
“sustained yield” principles—“ignor[es] the principles of carbon mass balance” and overlooks 
the fact that harvests in managed forests tend to reduce sequestration capacity relative to what 
otherwise would have occurred.58

maximum carbon sequestration provides straightforward and predictable benefits, while managing forests for 
bioenergy production requires careful consideration to avoid a net release of carbon to the atmosphere).
54 SAB Panel Report, note 49 at 18; Michael T. Ter-Mikaelian, et al., 

, 113 J. FORESTRY 57 (2015).
55 See, e.g., Mitchell 2012, note 50 [discussing concept of “carbon sequestration parity”].
56 U.S. EPA, at 42 (Sept. 2011) 
(“Original Accounting Framework”), 
https://www.epa.gov/climatechange/Downloads/ghgemissions/Biogenic-CO2-Accounting-Framework-Report-Sept-
2011.pdf.
57 SAB Panel Report, note 49 at 5-6.
58 Ter-Mikaelian, supra note 54. 
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Both the proposed regulation and the underlying statute may reflect an unstated baseline 
grounded in the erroneous “regional reference point” assumption.  But even on the statute’s 
terms, both EPA’s science advisors and independent scientists have found that biomass harvest 
and combustion necessarily have an effect on “silvicultural sequestration capacity,” regardless of 
whether regional forest carbon stocks are “maintained or increased.”  Accordingly, CO2
emissions from woody biomass combustion cannot and should not be excluded from coverage 
under the proposed regulation. 

C.  There is no basis for ignoring the CO2 emissions from the industrial combustion 
of woody biomass. 

Some argue that burning trees and other materials from forest “thinning” operations has 
no effect on CO2 concentrations.  This is also incorrect.  Several studies have demonstrated that 
thinning forests and burning the resulting materials for bioenergy can result in a loss of forest 
carbon stocks and a transfer of carbon to the atmosphere lasting many years. Because it is 
impossible to know in advance that wildfire will occur in a thinned stand, thinning operations 
may remove carbon that never would have been released in a wildfire; one recent study 
concluded, for this and other reasons, that thinning operations tend to remove about three times 
as much carbon from the forest as would be avoided in wildfire emissions.59 Another report from 
Oregon found that thinning operations resulted in a net loss of forest carbon stocks for up to 50 
years.60 Another published study found that even light-touch thinning operations in several 
Oregon and California forest ecosystems incurred carbon debts lasting longer than 20 years.61

Other recent studies have shown that intensive harvest of logging residues that otherwise would 
be left to decompose on site can deplete soil nutrients and retard forest regrowth as well as 
reduce soil carbon sequestration.62

It has been argued that if logging residues otherwise would be burned in the open, using 
those same materials for bioenergy might result in a very short carbon payback period. However,
unlike combustion in a bioenergy facility, broadcast and pile burning of logging slash does not 
tend to consume all of the material; a significant portion may remain uncombusted on site.
According to Forest Service research, fuel consumption in slash piles can range as low as 75%.63

59 John L. Campbell, et al., 
 FRONT. ECOL. ENV’T (2011), doi:10.1890/110057.  

Combustion factors for broadcast understory burning of coarse woody debris can be as low as 

60 Joshua Clark, et al., , Final Report (Ore. 
State Univ. College of Forestry May 25, 2011).
61 Tara Hudiburg, et al., , 1 NATURE CLIMATE 
CHANGE 419 (2011), doi:10.1038/NCLIMATE1264.
62 David L. Achat, et al., , SCIENTIFIC REPORTS
5:15991 (2015), doi:10.1038/srep15991; D.L. Achat, et al., 

, 348 FOREST ECOLOGY & MGMT. 124 (2015).
63 Colin C. Hardy, , U.S. Dept. of 
Agriculture, Forest Service, Pacific Northwest Research Station, Gen. Tech. Rep. PNW-GTR-364 (1996).
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60%.64

Nor can other potential woody biomass feedstocks be treated as carbon neutral by default.  
Sawmill waste, for example, might be used for wood products manufacturing rather than 
disposed of in a manner that results in short-term decomposition emissions; use of this material 
for bioenergy thus might result in long-term net increases in atmospheric CO2.

 Moreover, open burning of slash is not a universal practice, nor is it universally 
permissible; rather, it depends on local conditions, including weather and relevant air quality 
regulations. 

65 Forestry 
residues (including the “slash” left behind from logging operations) also typically take years to 
decades to decompose, and use of these materials can incur a significant carbon debt period.66

Moreover, recent studies have shown that intensive harvest of logging residues that otherwise 
would be left to decompose on site can deplete soil nutrients and retard forest regrowth as well as 
reduce soil carbon sequestration.67

Finally, the state cannot assume that materials produced under state (or private) 
“sustainable forestry” programs will result in atmospheric CO2 reductions within relevant time 
frames. State-level sustained yield forestry regulations may ensure that overall growth exceeds 
harvest, but they do not ensure the carbon neutrality of bioenergy or otherwise guarantee against 
net transfers of forest carbon to the atmosphere compared to what would occur in the absence of 
biomass generation.68

VIII. Conclusion 

The Center for Biological Diversity strongly urges the Department of Ecology and 
Governor Inslee to consider major changes to the proposed regulation and Washington’s 
approach to achieving the greenhouse gas emissions reductions necessary to achieve the state’s 
goals.  We understand that undertaking these changes will most likely require issuing a revised 
regulation, as has already occurred once with this regulation.  And we further understand that the 
state is operating under a court-ordered deadline pursuant to litigation from Our Children’s Trust.  
However, given the fundamental inadequacies of the proposed regulation, and the great 
importance of setting the state on a course for reducing greenhouse gas emissions and limiting 

64 Eric E. Knapp et al., 
, 208 FOREST ECOLOGY & MGMT. 383 (2005).

65 U.S. EPA, , App. D at D-7 to D-9
(Nov. 2014) (“Revised Draft Framework”).
66 EPA has acknowledged that forestry residues, for example, may take 10-15 years to decompose if not used for 
bioenergy. Deferral for CO2 Emissions From Bioenergy and Other Biogenic Sources Under the Prevention of 
Significant Deterioration (PSD) and Title V Programs: Proposed Rule, 76 Fed. Reg. 15249, 15259/1 (March 21, 
2011). Other studies have shown that larger “residues” may take much longer to decompose. Anna Repo, et al.,

, Global Change 
Biology Bioenergy (2010) (“Repo 2010”), doi: 10.1111/j.1757-1707.2010.01065.x.
67 David L. Achat, et al., , Scientific Reports 
5:15991 (2015), doi:10.1038/srep15991; D.L. Achat, et al., 

, 348 Forest Ecology & Mgmt. 124 (2015).
68 Ter-Mikaelian 2015, note 54. 
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the negative impacts to Washington’s environment, economy, and communities, it would be 
counterproductive to adopt the proposed regulation in its current form. The State must address 
several fundamental policy decisions embodied in the rule that would undermine the 
development of an effective climate program and achievement of meaningful greenhouse gas 
emissions reductions, while creating the very real risk of generating non-additional reductions. 

Thank you for your consideration of these comments.  Please contact us if you have any 
questions. 

Sincerely,

Staff Attorney 
(425) 780-6204 
mmoritz@biologicaldiversity.org

California Climate Policy Director
(916) 201-6938 
bnowicki@biologicaldiversity.org 
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NATURAL GAS VS. CLEAN DIESEL TRUCKS

                                                           

1 http://ngvgamechanger.com/ 
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GREENHOUSE GAS MITIGATION PLAN 
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SATSOP COMBUSTION TURBINE PROJECT 
GREENHOUSE GAS MITIGATION PLAN 

APPROVED June 9, 2003 

By

STATE OF WASHINGTON 
ENERGY FACILITY SITE EVALUATION COUNCIL 

SUBMITTED BY 
DUKE ENERGY GRAYS HARBOR, LLC 



Satsop CT GHG Mitigation Plan Page 2 

If a comprehensive federal or state mitigation program is implemented, 
the Council reserves the right to exercise its authority under that 
program, considering and appropriately crediting any measures that the 
Certificate Holder has accomplished.  SCA Article VI.B.2. 
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33 Letter from Janet McCabe, Acting Assistant Administrator, Office of Air and Radiation to Air Division Directors, Regions 1 10 dated November
19, 2014, Re: Addressing Biogenic Carbon Dioxide Emissions from Stationary Sources.
https://www3.epa.gov/climatechange/downloads/Biogenic CO2 Emissions Memo 111914.pdf
34 Searchinger et al. “Fixing a Critical Climate Accounting Error” Science 326: 527 528.
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July 21, 2016

Ms. Sarah Rees
Special Assistant Climate Policy

Mr. Stuart Clark
Air Quality Program Manager

Washington State Department of Ecology
PO Box 47600
Olympia, WA 98504-7600

RE: Formal Comments regarding the Washington Clean Air Rule

Dear Ms. Rees and Mr. Clark:

Thank you for providing us the opportunity to submit comments on the revised draft of the Washington 
State Department of Ecology Clean Air Rule that aims to cap global warming pollution in Washington 
State. These comments are submitted on behalf of Climate Solutions, Natural Resources Defense 
Council, NextGen Climate, Sierra Club, Union of Concerned Scientists, and Washington Environmental 
Council. 

We commend Governor Jay Inslee for responding to legislative inaction and implementing Washington’s 
Clean Air law by pursuing rulemaking to reduce Washington State's carbon pollution to protect current 
and future generations from the impacts of climate change and air pollution. Comprehensive, well-
crafted action on climate will help transform Washington’s economy into one that is more sustainable 
and equitable. It is imperative to pursue a bold policy that takes full advantage of authority that exists 
under the Clean Air Act and in judicial orders requiring the State to act on carbon emissions, though we 
recognize that the policy options offered through this path are more limited than those available with 
legislative cooperation or through an initiative to develop an economy-wide carbon policy.

SUMMARY
We acknowledge and appreciate the changes the Department has made to the previously released draft 
rule, including the addition of a reserve account, a registry, and initial steps toward an aggregate cap 
over all covered sectors of the economy. These changes have made this a stronger rule than the draft 
originally released. However, more work is required to strengthen the rule’s ability to reduce carbon 
emissions and to better clarify its implementation. We remain deeply concerned that the proposed 
Clean Air Rule is insufficient as a means to achieve the state’s carbon reduction goals and sets a 
concerning precedent for other jurisdictions to follow. The summary of our comments is as follows: 

A. Program Architecture 
As shared in previous comments and forums, the baseline-and-credit system is a flawed approach to 
regulating carbon emissions. Switching the Clean Air Rule to an aggregate cap with distribution of a 
limited and declining pool of allowances would reduce accounting and verification requirements, ensure 
integrity of reported emissions reductions, ensure liquidity of tradable compliance instruments, create 
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better opportunities for linkage with other markets (including those potentially created by the Clean 
Power Plan), and create a pathway to avoiding windfall profits, while reducing the extreme reliance on 
offsets as the primary compliance method and reducing the administrative burdens on State agencies. If 
the Department does not make this important change to the architecture of the Clean Air Rule, then it 
should pre-certify ERUs from on-site reductions ahead of the 3-year compliance deadline. 
 

B. Aggregate Cap 
While we appreciate that the Department took initial steps towards creating an implicit aggregate cap 
on economy-wide emissions, we do not believe that the Clean Air Rule goes far enough in articulating 
the overall limit. The rule should set an explicit and declining cap for carbon emissions and ensure that 
aggregate emissions from all regulated entities never exceed that limit. We also urge the Department to 
consider a more ambitious compliance pathway consistent with best available science.  
 

C. Offsets 
As a result of the rule’s baseline-and-credit structure, the draft rule depends on emission reduction 
projects or programs, otherwise known as offset projects. Offsets, or projects to reduce emissions that 
do not directly result in emissions reductions at the regulated facilities, will likely be the primary means 
of compliance for some if not all sectors. This is an unprecedented approach that will cause a significant 
and ongoing verification and tracking burden on Ecology and could limit the impact of the rule. 
Furthermore, the fact that offsets can include projects within the regulated sectors raises significant 
issues of double counting and additionality that may cause the Clean Air Rule to fail to achieve real 
reductions consistent with state-mandated goals.  
 

D. Reserve Account 
The addition of the reserve was a key recommendation of the environmental community. While we 
appreciate that the updated draft incorporates this concept, we believe more work needs to be done to 
properly structure this account, including ensuring sufficient deposits, how credits are allocated to the 
account, and other considerations that we address in our detailed comments below.  
 

E. Curtailment 
Provisions to address curtailment of production from covered sources were other substantial issues with 
the first version of the Clean Air Rule. While the draft rule’s new provisions are a step in the right 
direction, a number of significant loopholes remain as noted below.  
 

F. Voluntary Participants 
The inclusion of voluntary participants, as currently structured, does not meet the requirement of 
additionality in crediting emissions reductions. Voluntary participants that are not subject to ongoing 
reductions requirements and can leave the program at will, will likely be rewarded for business as usual 
activities, reducing emission reduction obligations for other facilities. 
 

G. Electricity Sector Exemption for CPP Compliance 
Because of other design decisions and statutory limitations, the Clean Air Rule will not be eligible as a 
compliance plan for the federal Clean Power Plan. However, Ecology should require that when the utility 
sector regulation shifts to the Clean Power Plan, its reduction pathway remains at least as ambitious as 
proposed in this rule and preferably is consistent with best available science.  
 

H. Biofuels 
Because of limitations on the use of lifecycle analysis in evaluating the carbon content of fuels, the Clean 
Air Rule does not accurately account for the greenhouse gas benefit of using biofuels versus fossil fuels. 
To address this shortfall, it would be preferable to follow the approach used by California to exempt the 
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carbon emissions associated with biofuels and work towards a more comprehensive assessment of the 
carbon attributes.  This is also consistent with the biomass exemption currently in the rule.  
 

I. Additional Recommendations 
We provide additional recommendations to immediately incorporate EITE businesses into the reduction 
requirements and to ensure that the rule does not inadvertently lead to increased pollution that harms 
air- and water-quality, particularly in communities already impacted by contaminants.  
 
RECOMMENDATIONS & CLARIFICATIONS 

A. Program architecture 
We remain very concerned with the decision to pursue a baseline-and-credit approach instead of the 
simpler, tested and well-understood economy wide cap. Fundamentally, a baseline-and-credit structure 
limits the creation of a transparent and liquid market that reduces costs through efficient distribution of 
emissions reductions while ensuring the state meets it emissions reductions target.  
 
A summary of these concerns is included below. Please also find attached other memos we have 
previously shared for more detailed discussions of these issues and which we incorporate into these 
comments.  
 
Liquidity concerns 
An economy-wide cap requires a functioning trading system to address the varying costs of compliance 
at each regulated facility. This flexibility is important to reduce leakage risk for jobs and emissions—
creating on-paper reductions that are merely replaced with pollution elsewhere. An allowance system—
which provides legally verified emissions permits at the outset—allows companies to trade based on 
their projected need, provides incentives for early on-site reductions, and offers companies a 
compliance flexibility option that preserves the integrity of the pollution cap.  
 
Because tradable emission reduction units (ERUs) are only issued following a compliance determination 
there will be significant uncertainty in market-wide availability and demand for ERUs. This will lead to 
boom and bust cycles—high demand prior to a compliance determination with low numbers of certified 
ERUs, followed by the issuance of credits with little immediate demand for them.  
 
The baseline-and-credit design choice also undermines a core function of emissions trading—providing a 
financial reward for early movers that helps finance pollution-reduction projects. While a facility in an 
allowance system would be able to generate market revenue from emissions reductions immediately, 
under the proposed Clean Air Rule, the same facility would be unable to recoup costs for as much as 
three and a half years and would be unable to predict the revenue it can expect from trading. The result 
is that facilities will be incentivized to avoid on-site reduction projects, preferring instead the certainty 
of offsets. Fenceline communities, which would most immediately benefit from such projects, will 
instead see pollution mitigation funding leave their community and get spent elsewhere.  
 
Linkage 
A baseline-and-credit approach significantly limits the ability of the Washington Clean Air Rule market to 
link with external trading systems, such as the Western Climate Initiative (WCI), and is not compatible 
with the Clean Power Plan. This architecture is fundamentally incompatible with economy wide or 
sectoral emissions caps, exemplified by the Department of Ecology’s proposed one-way linkage with 
California’s emissions trading market and lack of connection with EPA’s 111d rule. California allows any 
entity to purchase and retire allowances, and thus will likely not preclude Washington from allowing 
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regulated entities to do so for compliance, but California would not allow purchase of Washington ERUs 
for compliance in their program. Use of California allowances will likely only act as effective price cap for 
the WA program; i.e., in-state entities would likely only purchase California allowances if they were 
unable to purchase lower cost ERUs or offsets elsewhere.  
 
Likewise, this architecture eliminates any possibility of creating a rule that coherently integrates with 
the Clean Power Plan. Instead of creating an avenue for a state measures approach, as California is 
pursuing, the Clean Air Rule proposes to regulate Washington’s in-state power sector initially under the 
rule before shifting regulation to the Clean Power Plan. This inconsistency will make alignment with the 
Clean Power Plan more difficult and will mean that after the power sector phases out of the Clean Air 
Rule, there is an even smaller number of regulated facilities and an even less transparent and liquid ERU 
market.  
 
Windfall Profits 
The baseline and credit approach is identical to a free allocation of allowances under an economy wide 
cap in one respect: regulated entities are likely to attribute the market cost of carbon to all emissions. 
While we doubt the UTC would allow regulated utilities to pass these opportunity costs onto customers, 
other industries are likely to do so, and to pocket the resulting windfall profits. This is one of the reasons 
other jurisdictions, including California and RGGI, have auctioned allowances or conditioned any free 
allocation on output-based updating.  
 
Recommendations 
The Department has the opportunity to use a proven, straightforward, and legally sound approach but 
has instead chosen a path that is more uncertain, complicated, and likely fraught with error. We strongly 
urge the Department to replace the Clean Air Rule’s baseline-and-credit structure with an allowance 
approach. Doing so would enable the state to benefit from learned experience from WCI, the European 
Union’s Emission Trading System, RGGI, and a variety of non-carbon cap-and-trade systems. 
 
If the Department does not make this important change to the architecture of the Clean Air Rule, then it 
should pre-certify ERUs from on-site reductions ahead of the 3-year compliance deadline. For example, 
should an industrial facility achieve significant on-site reductions following an efficiency upgrade, the 
facility could generate pre-certified ERUs that will be available for immediate sale to parties needing 
compliance instruments to meet their own reduction obligations. Doing so would increase the supply of 
non-offset ERUs between compliance periods, provide earlier financial reward for companies investing 
on-site and marginally increase liquidity for all covered facilities. However, we strongly maintain that 
there is no substitute for this significant fix to the architecture. 

B. Aggregate cap 
Explicit emissions limit  
In addition to calling for an architectural overhaul, one of the principal requests of the environmental 
community following the initial draft rule release was the addition of an aggregate cap. This cap would 
provide greater clarity on emission trajectory and an overall limit for economy-wide pollution. With the 
benefit of this cap, the Department would be able to structure and properly allocate baselines to 
covered entities in a way that facilitates steady reductions and accommodates new entrants. A number 
of recommendations in this comment letter, including options for charging the reserve account, depend 
on an upfront declaration of overall reduction requirements. 
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While we appreciate that the Department added an implicit cap to this new draft rule (referenced in 
WAC 173-442-020 (1)(r) & (2)) by creating a set-aside from compliance pathways to allow for new 
entrants, the proposed rule still lacks an explicit statement of total reductions required.  
 
Ambition of Emissions Reduction Goals 
In 2009 Governor Gregoire issued an executive order, finding in part that “greenhouse gases are air 
contaminants within the meaning of the state’s Clean Air Act and pose a serious threat to the health and 
welfare of Washington’s citizens and the quality of the environment.” This finding follows the 
endangerment finding by US EPA that was affirmed by the US Supreme Court. These findings obligate 
the EPA and Washington’s Department of Ecology to regulate carbon emissions and, in doing so, to 
consider limits necessary to achieve protection of the global atmosphere in accordance with the best 
available science. The current rule adopts targets based only on the statutory goals for emissions 
reductions in Washington law in RCW 70.235.020. That section does not preclude deeper emissions 
cuts—since a more ambitious program would also achieve the minimum reductions codified in that 
section, it only precludes a less ambitious program.  
 
Furthermore, we recommend that Ecology regularly review the effectiveness of the established 
emission reduction pathways. The rule should include the flexibility to adjust the caps as appropriate to 
ensure the reductions are aligned with state, national and international objectives for emission 
reductions. Several carbon markets have lowered their caps to more accurately account for the 
introduction of low cost emission reduction options and changing market conditions. Regular review of 
the program’s stringency at scheduled times will help to ensure that Washington’s emission caps 
continue to drive improvements over business as usual while providing businesses with the expectation 
to plan for future changes to the caps. 
 
Recommendations 
We believe that the Department should embrace the broadest interpretation of its authority under the 
Clean Air Act and judicial rulings in the King County Superior Court with regard to the Our Children’s 
Trust lawsuit. While we strongly support the Department submitting new emissions recommendations 
to the legislature, this rule is fundamentally a response to the legislature’s inaction in the face of crisis. 
Given this simple fact, the Department of Ecology should embrace its authority now, instead of waiting 
for further legislative action, by articulating an explicit cap and pursuing the emissions reduction 
trajectory that the scientific consensus demands.  

C. Offsets 
The baseline-and-credit system’s significant limitations led the Department to create artificial liquidity 
within the Clean Air Rule emissions market through the nearly unrestricted use of offsets, both in terms 
of quantity and type. This sets a deeply troubling precedent by allowing companies to buy their way out 
of compliance without making meaningful on-site reductions, while at the same time building in a 
massive risk of double-counting that will further reduce the accountability that a carbon cap system is 
intended to create. These fundamental flaws in the rule’s design must be addressed.  
 
High proportion of allowed offsets 
Offsets are intended to provide an external source of emissions reductions for facilities that cannot 
otherwise economically or logistically comply with a cap. Flexibility within trading systems is important 
to prevent leakage of jobs and emissions to areas with laxer standards, but the Clean Air Rule’s intention 
to allow offsets to serve 100% of compliance obligations (WAC 173-442-100) would be unprecedented 
among successful carbon cap regimes. Allowing this high level of offsets compliance seems to imply that 
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facilities have no ability to comply through improvements in efficiency, increased use of clean energy or 
reduction in fuel consumption within the covered sectors.  
 
Reaching our state’s climate goals will entail serious improvements at facilities themselves and within 
the regulated sectors. These investments and efficiencies in renewable fuels and clean energy will 
support local jobs and lead to critical air quality improvements for fenceline communities, which usually 
are communities of color and low-income communities that are most directly impacted by our 
economy’s overwhelming dependence on health-compromising fossil fuels. Unfortunately, relying so 
heavily on offsets means it’s likely that many of these benefits will not be realized.  
 
Additionally, the reduction trajectories outlined under this rule only cover the portion of Washington 
State emissions for which covered entities are responsible, implying that additional policies and 
reductions will be required to address the reduction of uncovered emissions. However, the broad use of 
offsets in the CAR likely means that the easiest and least costly emissions reductions from all sources 
will likely be used to meet the compliance obligation of the covered CAR entities. While we might expect 
a rule like this to lead to reductions within the 60% of the economy it covers, with provision for a small 
fraction of reductions to come from outside in the form of offsets, while complimentary policies help 
the other 40% achieve pollution reductions, the Clean Air Rule will actually generate reductions from 
low-hanging fruit throughout the state. This delays but does not eliminate the need to reduce within 
covered sectors.  
 
Double-counting risk 
Emission reduction projects that are generated from within a regulated sector will, if successful, result in 
emission reductions while also generating a subsequent ERU. For example, a company investing in a 
truck stop electrification project will contribute to reduced diesel demand from long-haul vehicles that 
would normally idle overnight. The investor receives an ERU; and the reduced diesel usage will mean 
reduced diesel imports or refinement that will mean lower compliance obligations at oil refineries and 
importers —each one-ton reduction will thus be counted twice. Reduction of diesel usage is a laudable 
goal, but it should certainly not be double-counted within the Clean Air Rule market. This defect applies 
to other covered sectors and is present throughout the rule.  As detailed in Renewable Northwest’s 
comments, double-counting would also have negative impacts on Washington’s existing clean energy 
policies, such as the Renewable Portfolio Standard and the voluntary renewable energy market.   
 
Moreover, double-counting means that even as facilities file on-paper reductions that appear to comply 
with the Clean Air Rule, actual reductions may be substantially lower.  
 
While we appreciate the rule’s inclusion of an intent to retire ERUs from the reserve for offsets 
generated within the capped sectors, we are still wary that 1) significant resources will be required for 
sufficient tracking and verification to accurately account for the impacts of emissions reduction projects 
and 2) whether there will be a sufficient quantity of ERUs in the reserve available to be retired to 
eliminate double counting (see below).  
 
Definition of “additionality” 
In articulating the criteria for an acceptable offset ERU in the program, the rule states that a reduction 
must be “additional to existing law or rule” (WAC 173-442-150 (1)(e)). First, without addressing double-
counting, onsite emissions reductions (or ERUs created as a result of a facility exceeding its baseline) 
that occur as a result of renewable energy used for I-937 compliance or the voluntary renewable energy 
market would not meet the definition of additionality.  Second, this limited definition is out of step with 
broadly accepted principles of carbon reduction—a carbon reduction that would not exist but for this 
rule. Facilities may undertake reduction projects for many reasons beyond regulation, most especially 
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because doing so is cost effective over the life of the project. Crediting of offset ERUs should be limited 
only to projects that the Clean Air Rule is directly and solely responsible for, a key safeguard for ensuring 
new investments. We recommend expanding the definition of additionality to also include reductions 
that “exceed any greenhouse gas reductions that would otherwise occur in a conservative business-as-
usual scenario.” This definition is consistent with the Western Climate Initiative design criteria and 
California’s cap-and-trade program’s definition of additionality. 
 
In particular, and as discussed later in the letter, this correct application of the additionality principle is 
violated by the Clean Air Rule’s method of allowing voluntary entrants into the market.  
 
Ecology-approved additional offset protocols 
The Department has also reserved the power to approve additional, new offset protocols for a variety of 
different types of projects—combined heat and power explicitly, but also new approaches for all listed 
reduction activities (WAC 173-442-160 (10)). Because this rule will likely be administered with limited 
resources, it may be difficult for the Department to undertake the significant research and analysis 
necessary to truly understand if the new proposals are indeed real, permanent, enforceable, verifiable 
and, crucially, additional.  
 
The rule also does not articulate any process for transparency or public input into the determination 
process. Given existing concerns with definitions and approach to offsets, we worry that this will lead to 
approval of new offset protocols that will not meet stringent requirements. Especially coupled with the 
issues raised above, this sets a problematic precedent. 
 
Recommendations  
A broad range of improvements and fixes are necessary to limit the significant potential for offset abuse 
in the current proposal. The simplest and most rigorous solution for these problems is to allow only 
dependable, existing protocols in the program and eliminate all regulated-sector offset opportunities. 
While the prospect of retiring ERUs from the reserve account to mitigate the effect of double-counting 
may help to partially alleviate the effects of this shortcoming, it is not likely to be sufficient. On the other 
hand, by allowing only a limited number of offsets from non-regulated facilities like agriculture and out-
of-state projects that also meet additionality requirements through well understood and documented 
protocols, the rule can restore integrity to the cap and provide greater confidence that when offsets are 
used they are indeed additional to business as usual.  
 
Furthermore, the Clean Air Rule should restrict reliance on offsets by allowing them to fulfill only a 
portion of total compliance obligation. Similar to the offset restrictions in California’s cap-and-trade 
program, this would reduce the need for such widespread use of in-sector instruments while compelling 
greater facility investment. We understand that Ecology chose to restrict the role of out-of-state 
compliance instruments to ensure that pollution reduction projects benefited Washington residents, a 
high-level goal we share. But doing so merely leads to reduced aggregate reductions through double-
counting. It would be highly preferable to reduce the role and types of offsets while lifting restrictions 
on their geographic origin—thereby ensuring that any protocol used will ensure real and additional 
reductions while guaranteeing that Washington communities benefit from in-state reductions.  
 
To the extent that the Department does approve new protocols, it is important that the rule identify a 
rigorous process with opportunities for public input to verify that offsets meet strict standards of 
emission reductions.  
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Additional recommendations for correcting potential issues related to emission-reducing activities or 
programs are outlined in Section 7 of the comments submitted by Stockholm Environment Institute (SEI) 
on June 28, 2016.  

D. Reserve Account 
The addition of a reserve account to the Clean Air Rule market is a substantial improvement over the 
previous rule draft. The account provides a mechanism for preserving the overall integrity of the 
emissions cap while creating space for new market entrants and addressing the risk of double-counting. 
While we believe the reserve account may help alleviate a number of concerns with the current 
structure of the Clean Air Rule, we are concerned that more work and clarification is needed to ensure 
that these goals are achievable. 
 
Insufficient Charging Rate 
While the addition of a supplementary compliance obligation to charge the reserve account on an 
ongoing basis is an appropriate way to distribute to all covered facilities the responsibility of creating 
room for new entrants and mitigate double-counting, the proposed amount for the charge is 
insufficient. In proposing the reserve account as a remedy for market entrances and exits, SEI’s February 
12, 2016 memo, recommended a set-aside of 3.5% of the total market emissions, an amount totaling 
approximately 750,000 tons annually and climbing to about 1,000,000 in the second compliance period. 
This amount is roughly consistent with the reserve design in California and the RGGI program, both of 
which arguably have fewer built in demands on the reserve than in this proposal. In the proposed rule, 
the Department has instead chosen to allocate 2% of compliance obligation to the account (WAC 173-
442-240 (1)(a)(i)(A)) or about 17,211 tons in the first year. This rate will create a disproportionate 
reliance on curtailments to fill the reserve, which as we discuss below, will create other problems. 
 
Comparing the expected initial deposits to just one of the account’s intended purposes—facilitating new 
entrants - reveals the insufficiency of the current charging level. In the first compliance year, 2% of 
compliance obligation totals approximately 17,211 tons, climbing in the following years. At this rate, a 
single mid-sized new facility emitting 300,000 tons would require the total aggregate deposits for the 
first six years of the program to be fully covered. A larger facility would take even longer. This does not 
take into account the account’s other important purposes—double-counting mitigation, Environmental 
Justice Advisory Committee (EJAC) allocations, and the voluntary renewable energy market. 
 
Charging Mechanism 
Beyond the charging rate, we are also concerned about the charging mechanism, which depends on 
setting aside a certain amount of facilities’ compliance obligations. In the event that all or most facilities 
comply with offsets (a likely outcome in the proposed baseline-and-credit system), there is a substantial 
risk that the reserve account is never fully charged—each deposited offset from within the covered 
sector would need to be compensated with a retired ERU already in the account to eliminate double-
counting. 
 
Prioritization 
While we understand the many goals assigned to the Reserve Account, we are concerned by the 
prioritization of goals (WAC 173-442-240 (4)), which implies that not all of them will be served. Of the 
first five goals listed for the account, failure to meet any one of them would mean that the state falls 
short on the Clean Air Rule goals and the emissions reductions required by statute. It would be 
unacceptable, for example, to accommodate new entrants while allowing widespread double-counting 
of emissions reductions, an outcome permitted by the current prioritization in the rule. While this would 
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result in addressing the impact of a new facility, the over-crediting of emissions reductions means that 
what looks like a reduction toward statutory goals is not actually realized. 
 
Providing space for new and restarting entrants, double-counting mitigation, environmental justice 
support, and maintaining the integrity of the voluntary renewable energy market are all important goals 
for the Clean Air Rule to strive for and should not be prioritized. Instead the reserve account should be 
structured to enable it to serve each goal. 
 
Fungibility of ERU sources 
In the current proposal, ERU sources are not differentiated based on how each credit is generated—a 
reserve ERU deposited as a result of curtailment is treated equally to one deposited as a result of on-site 
pollution reduction at a compliance facility. This ignores the nature of curtailment and leakage. Treating 
every ERU source fungibly assumes that each one is real and additional, but curtailment reductions 
generally do not meet this test. A facility that shuts down in Washington will likely see its production 
replaced outside of the state, leading to an emissions increase elsewhere that offsets a significant 
fraction of the Washington reduction.  
 
While this kind of leakage must be avoided, in the case that it does happen, these credits should be only 
applied to other reserve account purposes sparingly and carefully. Because of their limitations, these 
reductions should only be used to counteract growth in Washington that is likely causing emissions 
reductions elsewhere. Setting aside curtailment ERUs for the purposes of production restart or new 
market entrants—which would likely lead to a production reduction elsewhere—would be an 
acceptable way to apply these credits. Curtailment ERUs should not be used, for example, to mitigate for 
double-counting where the Department should retire a real emissions credit to preserve the integrity of 
the cap.  
 
Over-counting of reductions from EJAC projects 
We share the desire to invest in key environmental justice priorities to reduce the impact of fossil fuel 
combustion on vulnerable communities adjacent to facilities and mobile sources of pollution. As such it 
is important that the program maximize the opportunities to reduce emission of co-pollutants of fossil 
fuel combustion, such as criteria and toxic pollution, in vulnerable communities. We believe that the 
hybrid mechanism of offsets and ERU allocation could undermine these objectives and weakens the 
integrity of the cap (WAC 173-442-240 (3)(b)(iv)). Projects receiving ERUs will themselves generate 
emission reductions, leading to at a minimum double-counting of credits. If, as the rule suggests, ERUs 
are rewarded at a rate that is greater than one to one, it is possible instead of promoting improved 
public health outcomes in these neighborhoods, the EJAC allocations will lead to an even steeper level 
of over-crediting that will guarantee that the Clean Air Rule fails to achieve its stated objectives.  
 
Limited definition of double-counting 
The rule defines double-counting as a situation where more than one ERU is generated for an emission 
reduction project (WAC 173-442-240 (2)(b)) . While addressing this is important, not all emissions 
reductions will yield an ERU. In cases where the second credited emission reduction helps a facility reach 
its baseline (as opposed to exceeding it), no ERU credit is generated, but double-counting has still 
occurred. Double-counting mitigation should address this concern as well. This concern is addressed at 
more length in Section 2 of SEI’s comments submitted June 28, 2016. 
 
Recommendations 
We urge the Department to pursue the original recommendation in SEI’s February 12, 2016 memo, 
which we have previously endorsed. Charging the account should be achieved by creating an initial set-
aside of the total aggregate emissions level, preferably 3.5% of the total. The remaining unallocated 
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emissions can be subdivided and assigned to each entity required to comply with the rule. It would be 
preferable to then eliminate entirely facility-directed regulated-sector offset selection and instead allow 
the EJAC and the Department to allocate the full complement of reserve ERUs to selected projects. This 
will generate a higher level of investment in targeted projects, provide a degree of needed flexibility to 
complying facilities, and simplify the mechanism for double-counting mitigation. This ensures that the 
reserve account is fully charged with actual ERUs that are not double-counted. 
 
In the event that the Department chooses not to follow this preferred pathway, we recommend adding 
a variable reserve charge to each compliance facility to ensure that the account has a steady and 
sufficient stream of ERU deposits. This can be achieved by allowing the reserve account to go into deficit 
following a compliance period if demand for its ERUs is greater than the supply. The Department would 
then increase the reserve charge evenly for all compliance facilities to a level necessary to bring the 
account into balance. While a less than ideal solution, this mechanism would contribute to restoring the 
integrity of the cap and lead to steadily increasing investments in clean energy and pollution mitigation 
projects.  

E. Curtailment 
We strongly support a mechanism to prevent windfall profits that reward companies for shifting 
production outside of Washington. This kind of incentive contributes to substantial risk of job loss and 
emissions leakage. While the introduction of curtailment protections in this draft rule is a welcome step, 
we believe that the definition used is too narrow and the exclusion is too broad to fully protect 
Washington workers and the environment from abuse.  
 
Definition too narrow 
The included curtailment definition (WAC 173-442-020 (1)(k)) includes three major loophole categories 
that may benefit companies but harm workers and affect overall emissions reductions. These 
loopholes—exemptions for production stoppage of less than four months, reduction in production rate, 
and facility investments— would allow facilities to retain their baseline and in some cases generate ERUs 
nonetheless.  
 
For example, under the current proposal, a facility that shutters production for three months does not 
meet the definition of curtailment. This kind of shut-down would lead to a 25% reduction in annual 
emissions levels at that facility, generating substantial ERUs that could be sold into the market to 
decrease others’ reduction obligations. A company with facilities in multiple states would thus be able to 
shift production out of state for that time period, costing jobs and productivity in Washington, resulting 
in emissions leakage that would increase total emissions compared to the rule’s goal. Slowing rates 
while shifting production would lead to the same outcome. 
 
Similarly, other exemptions from the curtailment definition could lead to the same result. Exemptions 
for capital improvements and facility maintenance may not lead to the same negative job impacts in 
state, but would ultimately reduce the ability of the rule to actually achieve reductions consistent with 
the statutory emissions goals.  
 
Remedy too broad 
For those facilities that do curtail, the emissions reduction pathway is eliminated for the relevant years 
(WAC 173-442-060 (1)(b)(ii)). While under the current system, curtailment should exclude the facility’s 
emissions from eligibility in participation in the market. To continue the state on its path toward 
reaching final reduction goals, it is important that upon restarting production-covered entities continue 
on track with the preset reduction curve.  
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Power sector exclusion 
The power sector is entirely excluded from the curtailment definition (WAC 173-442-020 (1)(k)(ii)). 
While in-state power plants will regularly meet the definition as a result of variability in the hydropower 
system, this blanket approach creates significant risk of gamesmanship. Because the Clean Air Rule does 
not cover out-of-state power generation, the current proposal would generate new revenue for utilities 
that shift generation to non-Washington (potentially higher emitting and more costly) resources—
generating ERUs that will be used to allow others to comply without changing behavior. As before, the 
total emissions picture is therefore unchanged while creating the appearance of pollution reduction.  
 
Recommendations  
To address risks of windfall profits from market exits and production reductions, we urge the 
Department to consider expanding the EITE output-based mechanism to all covered facilities. Doing so 
would accommodate changes of production without providing unfair advantage or creating incentives to 
shift jobs and emissions out-of-state. An output-based allocation of emissions reductions obligations 
would create space for both business cycle reductions and capital investments pauses in all years, 
including those subject to curtailment, while also accommodating economic expansion. 
 
In the event that the Department chooses not to pursue an output-based allocation economy-wide or 
for the power sector specifically, we recommend adding an additional definition of "market exit" for 
electric generating units. While not fully addressing the issue of incentivizing leakage, applying 
curtailment policies once an EGU is inactive for some extended time period, for example six consecutive 
months, would reduce this risk.  

F. Voluntary Participants 
While we recognize that some entities that are not covered by the program would like to contribute to 
the effort to cut emissions and participate voluntarily, care must be taken that this voluntary 
participation actually contributes to additional emission reductions beyond BAU. Allowing for voluntary 
participation under the rule, as currently structured, opens up the potential for facilities under the 
compliance threshold to profit from business-as-usual while reducing the compliance obligation for 
other covered facilities. With the current structure of the program, a voluntary participant may have 
little incentive to opt in to the market unless they were already planning an emissions reduction project 
or production reduction. Allowing such companies to generate credits through BAU actions that are 
then sold into the market, therefore, will not generate new reductions or ensure that voluntary 
participants help reduce total economy-wide reductions.  
 
The proposed rule does not require voluntary participants to achieve emission reductions beyond the 
level at which they enter the program (WAC 173-442-030 (6)(a)). They are also allowed to exit the 
program at will. This means that any business decision to generate ERUs will yield revenue for the 
participant, including reducing production in ways consistent with loopholes outlined in the curtailment 
section. In this way, small facilities can opt in to the market, generate revenue for a project or 
production slow-down, and opt out again to increase their emissions. All such actions will, at best, 
reduce pollution reduction in the state and, at worst, facilitate a higher level of emissions compared to 
Clean Air Rule goals.  
 
Recommendations 
Voluntary participation in the proposed program should only be allowed if the deficiencies outlined are 
addressed because, as currently laid out in the rule, it would be extremely difficult to ascertain the 
additionality of their production changes. To the extent that the rule does allow for voluntary 
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participation, it should include a process for establishing whether reductions are truly additional to 
business-as-usual and participants must be restricted in their ability to exit the program at will to ensure 
that their reductions aren’t subject to backsliding that compromise cap integrity. Voluntary participants 
should also be given an emissions reduction requirement and generate ERUs beyond their stated goals 
in order to ensure that they are contributing to market-wide reduction goals. Section 8 of SEI’s June 28, 
2016 comments provides more details for addressing concerns with voluntary participation.  
 
Current economic circumstances may lead to the closure of TransAlta’s coal facility ahead of agreed 
upon dates regardless of this or any other regulation. While a positive development, without 
determining whether this closure resulted from Clean Air Rule incentives, as discussed in the about 
section additionality, these facilities should not be credited with ERUs as voluntary participants.  

G. Electricity Sector Exemption for CPP Compliance 
In response to feedback from utilities on conflicts between the Clean Air Rule and the federal Clean 
Power Plan (CPP), the Department chose to exempt electricity from Clean Air Rule compliance once an 
EPA-approved plan begins to cover the sector (WAC 173-442-040 (4)). While we would have preferred a 
rule that could have been used as a state-measures plan under the CPP, given the decision to pursue an 
incompatible baseline-and-credit architecture and Clean Air Act limitations on out-of-state generation, 
this exemption may help resolve some of the layered compliance issues. 
 
Given this exemption, however, it would be unacceptable to use the federal CPP to loosen restrictions 
on Washington’s utility sector. While the draft says that the final plan submitted to the EPA must have 
more stringent requirements than found in federal rulemaking, we urge the Clean Air Rule to specify 
that any CPP plan must be at least as ambitious as the requirements for other in-state sectors covered 
under the Clean Air Rule. More importantly, a compliance pathway for the Clean Power Plan should not 
be limited to the current Clean Air Rule reduction of 1.7 percent/year and rather be based upon 
stronger science-based targets for emissions reduction. 

H. Biofuels  
The proposed rule does not include biofuels under the list of exempted sources of GHG emissions. 
Achieving maximum GHG emission reductions in Washington state will require using a range of 
abatement tools, including cleaner transportation fuels. While best practice would require employing a 
life-cycle analysis of fuels covered by the rule, we understand that this is not an option in the current 
legal framework. Treating biofuel emissions the same as fossil fuel emissions, however, is not accurate 
and misses a key opportunity to support a low carbon solution.  
 
We recommend that biofuels be treated as they are in California's cap-and-trade program, which 
exempts carbon dioxide emissions from biomass from both facilities and mobile sources from the GHG 
market. This would ensure that biomass used for fuels is treated consistently with biomass for industrial 
sources. Ultimately, lifting both of these restrictions in state law and allowing a more comprehensive 
analysis of their carbon attributes is the superior approach.  

I. Additional Recommendations 
Immediate inclusion of EITE facilities 
We strongly support accommodations for energy intensive and trade exposed businesses to ensure that 
they continue thriving in Washington state. In particular, assigning to these businesses an output-based 
baseline provides flexibility for business growth and expansion that remains consistent with the 
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imperative to reduce carbon emissions, while also reducing the incentive to shift production to other 
jurisdictions. We recommend, however, eliminating the three-year compliance exemption for these 
facilities, which merely serves to delay urgently needed pollution reduction.

Prevention of adverse impacts
Ecology should consider the impacts of its draft design concepts on local air quality across Washington, 
particularly in communities that are already adversely impacted by air pollution. Depending on how an 
entity chooses to meet the cap, its use of credits might result in increased emissions of harmful air and 
water co-pollutants. To avoid this outcome, we recommend that the Rule require monitoring its impact 
on local air quality, particularly around existing pollution hot spots, to ensure that it does not create or 
exacerbate pollution hot spots and result in back-sliding on air and water quality.

CONCLUSION
As always, we remain committed proponents of state action to tackle climate change and reduce carbon 
pollution. We commend the work of the Department of Ecology and Governor Inslee in pursuing this 
regulation. Done right, the Clean Air Rule has the potential to make a significant contribution to carbon 
pollution reduction in Washington and set a national example for climate action. We acknowledge the 
improvements from the previous draft rule, and we urge you to consider the suggested changes offered 
above, and those provided by our partners at SEI, to craft the strongest possible rule. 

We recognize that the Clean Air Rule relies on limited authority and cannot be the comprehensive 
carbon reduction package Washington needs and we all want. Regardless of the final form of the Clean 
Air Rule, we remain committed to continued partnership with you to draft policy through both 
regulation and legislation. In partnership, we can realize the benefits of the clean energy transition for 
Washington and all of its residents.

As you consider changes to the Clean Air Rule over the coming weeks, we stand ready to lend our 
expertise and counsel. Thank you for your hard work.

Sincerely, 

Vlad Gutman 
Climate Solutions 

Noah Long 
Natural Resources Defense Council 

Colin Murphy  
NextGen Climate 

Bill Arthur 
Sierra Club 

Jamesine Rogers Gibson 
Union of Concerned Scientists 

Sasha Pollack 
Washington Environmental Council 
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Comments on the Draft Clean Air Rule – WAC 173-442 

Evergreen Carbon (http://evergreencarbon.com/) is a Washington based consulting practice helping organizations access
their GHG emissions. The principal, Wolf Lichtenstein, has had a variety of technical, managerial and customer-focused ro
almost 30 year-long environmental science and services career. This includes time working as a Lead GHG Verifier and as 
the American National Standards Institute (ANSI) in their GHG accreditation program. Having provided GHG assessments 
industrial and land use scenarios, Wolf provides an informed perspective. He has worked under a variety of GHG reportin
carbon offset projects registered with various GHG offset registries. These includes The Climate Registry, Climate Action R
Colombia GHG reporting and Cap and Trade rule, Ontario and Quebec reporting regimes, the Verified Carbon Standard, a
Pacific Climate Trust and Chicago Climate Exchange. He also has expertise in the American Carbon Registry and the Gold S
Wolf firmly believes in a strong GHG reporting regime (imposed internally or externally) and a robust Carbon Offset mark
mitigation for unavoidable emissions. Carbon Offset projects provide some of the finest examples of Sustainabile Develop
Washington and Worldwide. Projects can produce clean energy, provide health benefits to communities, preserves water
and other valued benefits. 

General Comments on Rule: Evergreen Carbon commends the efforts by the Department of Ecology in crafting a rule tha
fulfill its responsibility to manage and reduce GHG emissions generated in the state. We appreciate the spirit of the rule-m
challenge it is to craft a cap on carbon emissions. Our comments are designed to be supportive to the rule-making proces

  Section of Rule Rule Text Evergreen Carbon Comments 

1 WAC 173-442-010 

This rule establishes 
GHG emissions 
standards starting in 
2017 for: 

This is a limited Scope of participation. We encourage inclusion 
participants. Currently, facilities who generate 25,000 MtCO2e 
emissions have to report to both Ecology and the USEPA, and fa
MtCO2e and 25,000 MtCO2e to Ecology only. We encourage inc



• Certain stationary 
sources. 
• Petroleum product 
producers and 
importers. 
• Natural gas 
distributors. 

that currently are mandated to report to Ecology participate in 
will be able to reduce our state's emissions further, reduce the 
businesses. The Scope Ecology has defined has focused on only 
and we encourage a wider shared opportunity to participate in 
This will allow the state to more aggressively tackle GHG emissi

2 WAC 173-442-030 

(2) Exception. 
Applicability to this 
chapter begins no 
earlier than 2020 for 
EITE covered par-ties 
and petroleum product 
importers. 

The delay of the inclusion of EITE facilities will only endanger ou
reduction commitments. It is not new to EITE companies and ot
reductions are coming. The rule would be better served by inste
years of planning by these companies before they have to start 
compliance obligation, that a modest 1% commitment in the fir
reasonable, increasing this reduction goal in successive Complia
this delay to petroleum product importers, specifically benefits 
located in WA state, where Business As Usual is extended anoth
action, whatsoever. The climate crisis we are facing demands ac
as usual, implemented as soon as possible. 

3 WAC 173-442-030 Table 1 
Compliance Threshold 

See (1).  The Compliance Threshold isn't sufficient to meet scien
reduction limits. Science demands an annual reduction far great

4 WAC 173-442-030 

(5) A covered party is 
not subject to the 
requirements in this 
section: 
(a) After three 
consecutive years of 
covered GHG emissions 
less than 50,000 MT 
CO2e; 

We encourage the use of a scientifically based compliance thres
a lower reporting limit of 25,000 or even 10,000 CO2e, of which
are already reporting to Ecology. 

5 WAC 173-442-050 

(a) Category 1. A 
covered party with 
covered GHG emissions 
averaging greater than 
or equal to 70,000 MT 
CO2e per year during 

In line with previous comments, additional categories for baseli
and >25,000 MtCO2e, and baselines <25,000 and >10,000 MtCO
considered for inclusion. 



calendar years 2012 
through 2016; or 

6 WAC 173-442-060 

(b) Annual decrease. 
(i) The GHG emission 
reduction pathway 
decreases annually by 
an additional one and 
seven tenths of a 
percent (1.7%) of the 
covered party's 
baseline GHG 
emissions value. 
(ii) The additional one 
and seven tenths of a 
percent (1.7%) 
adjustment to a GHG 
emission reduction 
pathway does not 
apply to any calendar 
year that includes 
curtailment recognized 
by Ecology. 
(iii) Beginning in 
calendar year 2036, the 
emission reduction 
pathway remains 
constant at the value 
calculated for calendar 
year 2035. 

Changes to reduction commitments can be variable. The target 
scientifically based, and seems to be a minimum. I encourage Ec
Scientifically based targets, and align the mandated reductions 
science.  Consider the information presented here: 
http://sciencebasedtargets.org/methods/;  
 
The 3% solution, can be a minimum starting point for annual re
there may be other options to reach our state-wide goal of emi
speak to the latest climate change science. Furthermore, reduct
variable for difference compliance periods and should be reasse
upcoming compliance period will meet state-reduction goals th

7 WAC 173-442-070 (3) 
(b) (i-v) 

(v) If Ecology 
determines that there 
is not enough 
information to 
establish an efficiency 

Clause (v) appears sufficient for all EITE facilities. The multiple p
complicated, and information on data quality should be questio
provided by companies to comply with (i - iv) can be non-specif
sufficiently documented. I question Ecology's ability to fully aud
structure encourages companies to "game" the system for lowe



intensity distribution 
for a sector, then EITE 
covered parties in that 
sector will be assigned 
an efficiency reduction 
rate at a level that 
would reduce 
emissions at a rate 
consistent with 
meeting the GHG emis-
sion reduction pathway 
that would have been 
required by WAC 173-
442-060 (1)(a). 

outcome, while the goal of the Clean Air Rule is clearly articulat

8 WAC 173-442-100 (2) 

(2) ERUs must originate 
from GHG emission 
reductions occurring 
within Washington 
unless derived from 
allowances under WAC 
173-442-170. 

Limiting ERUs to only from Washington will put unknown and a
carbon credits generated within state borders. The price of carb
inflated for WA projects, while similar projects located elsewhe
Northwest may be deflated, unnecessarily, due to loosing poten
customers. The intersection of the voluntary and compliance m
be artificially perturbed due to the Clean Air Rule. This puts pres
developers through unknown returns on new project developm
demand in the state. Institutional buyers (Seattle City Light, PSE
purchase offsets, will be facing an artificial and unknown base f
This limitation will perturb the statewide and international Carb
based buyers.  Contrasting to the California compliance market,
potential to offset (8% of compliance) and the ability to source 
compliant projects from outside CA, as well as an allowance pric
tends to stabilize and provide a basis for a return on investment
project developers providing CARB compliance offset projects.  

9 WAC 173-170 (1) (a)  

(1) A covered party 
may use allowances 
from external GHG 
emission reduction 
programs to generate 

This indicates that Allowances issued by the California Air Resou
allowable compliance mechanism for WA based companies. Thi
option and should not be part of the Clean Air Rule. Allowances
gov't through AB32. When a company purchasing such an allow
of their California facility's compliance to AB32, the fee for the a



ERUs when Ecology 
determines: 
(a) The allowances are 
issued by an 
established multisector 
GHG emission 
reduction program; 

CA gov't. The funds raised in the CA Cap and Trade go to the dev
located in CA that are designed to lower the state's overall emis
speed rail line between L.A. and Sacramento). For a WA based c
CA or other program allowances is essentially paying a fee/tax t
WA at all is an inappropriate option, given WA's budget deficits 
economy.  This idea of a WA company paying a tax to CA, to com
face of reason (and in clause WAC 173-442-100 (2) of this Clean

10 WAC 173-442-160 (3) 
(b) 

Exceed workplace goals 
for the commute trip 
reduction program as 
required by RCW 
70.94.527 

This clause equates a commuter transportation program, alread
(commute trip reduction goals) with Carbon Offsets generated i
Registry and Climate Action Reserve programs.  GHG programs,
provide for well-defined tests for additionality and project perfo
Validation and verification by an accredited (by ANSI)3rd party, 
thousands of dollars is also part of GHG program registries. The
generated and verified are exacting and conservative. These off
domestically and internationally. Contrasting, commuter trips a
GHG report. Scope 3 is always voluntarily reported when report
like The Climate Registry and CDP.  The transportation goals bei
meeting and beating these goals are quite subjective (surveys) a
rigorous as a true Carbon Offset project. Evergreen Carbon urge
this option as these are Scope 3, not verifiable (surveys aren't v
additional in the sense of ISO 14064-2. Finally, Evergreen Carbo
inclusion of an additional offset protocols, such as the American
"Improved Efficiency of Vehicle Fleets" to be included under (b)

11 WAC 173-442-160 (4) 

Combined heat and 
power projects 
demonstrating GHG 
emission reductions 
through a methodology 
submitted to and 
approved by Ecology. 

This provides no guidance. Does a new CHP added to existing in
included?  Most, if not all new natural gas turbines are combine
where is the additionality and how will Ecology make this deter
method, VM0002, requires that old inefficient equipment be re
be additional. What are Ecology's plans around CHP? This needs
the rule, and not in some back-room conversation between an e
Ecology. ERUs should be auditable, therefore, the rules/protoco
clearly defined and spelled out in the regulation. Furthermore, m
US's natural gas supply is being generated via a mining process 
Because national regulations are not strong enough, or enforce
is fraught with uncontrolled fugitive methane emissions, from w



be called as "dirty" as coal. Also, fracking has been known to co
groundwater drinking supplies.  Evergreen Carbon recommends
to be generated from activities fueled by US pipeline in Natural 

12 WAC 173-442-160 (5) 
(a) 

(a) The acquisition of 
conservation and 
energy efficiency in 
excess of the targets 
re-quired by the Energy 
Independence Act per 
RCW 19.285.040 and 
any additional 
acquisition targets 
established by the 
Utilities and 
Transportation 
Commission by rule or 
order may generate 
ERUs. 

One of the ways companies are going to meet their commitmen
will be to conduct energy efficiency upgrades to their facility. Th
company to purchase another company's "spare" reductions ha
counting those reductions. What other incentives are there for 
Ecology mandated efficiency goals? Many companies develop t
goals based on market pressures, as its good business to be mo
lowering energy costs. The Clean Air Rule encourages the devol
aspirations of good corporate citizenship and smart business pr
selling their efficiency achievements for money, and in the proc
lower GHG footprint, statewide. If a company’s upgrades achiev
modest commitment to the WA Clean Air Rule, these companie
Perhaps an annual award for reductions beyond compliance can

13 WAC 173-442-160 (6) (6) Livestock and 
agricultural activities. 

It is curious as to why the Climate Action Reserve (CAR) landfill 
and not the American Carbon Registry's Methodology for Landf
and Combustion is not - being very similar to the CAR methodol
registry to another? In addition, in (a-c) the statement, "as of M
The latest version of the CAR Landfill protocol was in June 2011
March 2013.  Other methods reference b and c, have similar da
2016" means needs to be clarified in the Clean Air Rule. Current
unclear reference. 

14 WAC 173-442-160 (7)  

(7) Waste and 
wastewater activities. 
GHG management 
activities addressing 
waste and wastewater 
infrastructure and 
activi-ties using: 
(a) U.S. Landfill 

A methodology related to wastewater activities is not indicated
recommended that this section be revised, and indicate only wa
disposal, and not include wastewater in this section, without a v
methodology referenced.  



protocol from the 
Climate Action Reserve 
(as of May 1, 2016); 
(b) Organic Waste 
Composting protocol 
from the Climate 
Action Reserve (as of 
May 1, 2016); or 
(c) Organic Waste 
Digestion protocol 
from the Climate 
Action Reserve (as of 
May 1, 2016). 

15 WAC 173-442-160 (8) (8) Industrial sector 
activities 

This is a limited list from only ACR. Evergreen Carbon encourage
CAR Nitric Acid protocol. There are some Chemical Fertilizer pla
this methodology has been demonstrated as additional, and fro
only implemented at a very limited number of plants. The latest
Nitric Acid Production Project Protocol is version 2.1 (June 2016
based carbon offset project protocols should be considered by E
online in WA. Such flexibility should be written into the rule. Pe
WAC 173-442-160 (10), as this language is unclear to the intens

16 WAC 173-442-160   

Additional sectors including land use and forestry should be inc
Washington's forests have been hit hard by the timber industry
Climate Action Reserve US Forest Protocol should be considered
relatively new protocol from the Verified Carbon Standard, VM0
Seagrass Restoration, is an exciting development for WA. It has 
carbon sequestration in the estuarial environment is more conc
carbon sequestration. If there is an insistence to keeping offsets
WA, including these 2 important protocols will provide addition
landholders, tribes and others to promote strong ecological stew
building the resiliency of Washington's coastal and forest habita
Mine methane projects as a way to control fugitive emissions fr
coal mines.  

17 WAC 173-442-160   Evergreen Carbon encourages the inclusion of additional carbon



locally and world-wide. Carbon offset projects provide some of 
sustainable development that provide great community benefit
international Gold Standard Foundation projects, as well as VCS
Climate, Community and Biodiversity (CCB) standard. 

18 WAC 173-170 (1) (c)  

(c) The allowances are 
derived from 
methodologies 
congruent with chapter 
173-441 WAC. 

The writers of the clean air rule seem to have miss-construed w
under the California/Quebec compliance regimes. An Allowance
mechanism that allows payment to the state for GHG's above a 
that any one facility may produce. Allowances are auctioned qu
set by the state.  Allowances issued in the CA/Quebec complian
tax/fee paid to the state or province. The reference to WAC 173
emissions of Greenhouse Gases) in this clause is not making sen
GHG reporting in WA state is not related to CARB issuance of al
aren't generated from the activities associated with reporting a
inventory. 

19 WAC 173-442-220 (6) 
(a) (i) 

(i) Demonstrating to 
Ecology's satisfaction 
that the third-party 
verifier has sufficient 
knowledge of the 
relevant methods and 
protocols in this 
chapter. Ecology may 
limit certification to 
certain types or 
sources of emissions. 

This clause references verifier competency. This issue is address
places, in ISO 14065 section 6.2 and in ISO 14066.  Ecology, if un
accreditation process for 3rd party verifiers should explicitly ide
requirements will be used by Ecology, so verifiers can understan
requirements to demonstrate competency to Ecology. The rule 
on what constitutes competency to potential V/VBs operating i
American National Standards Institute (ANSI) is being used as th
Ecology staff can have an opportunity to participate in the ANSI
Validation/Verification Accreditation Committee (GVAC). This d
accreditation process will allow Ecology staff participants to que
understand the how a V/V body demonstrates competency to t
(ANSI). 

20 WAC 173-442-220 (6) 
(b) (iii) 

(iii) Active accreditation 
or recognition as a 
third-party verifier 
under at least one of 
the following GHG 
programs: 
(A) California Air 
Resources Board's 

The California system is a closed system. Training is administere
Though the criteria CARB uses is based on international standar
administrated by CARB, without any external oversite. Having 2
(CARB and ANSI) active in the marketplace is expensive and inco
bodies who want to participate in the WA marketplace. Evergre
recommends that Ecology pick only one accreditation body - AN
member of the International Accreditation Foundation (IAF) and
program is regularly audited by IAF. California has no outside ov



mandatory reporting of 
GHG emissions 
program; 
(B) The Climate 
Registry; 
(C) Climate Action 
Reserve; 
(D) American National 
Standards Institute 
(ANSI); or 
(E) Other GHG 
verification program 
approved by Ecology. 

opportunities for Ecology staff to contribute to the accreditatio
does in the GVAC process.  Choice (B) and (C) are not accreditat
ANSI accreditation.  Listing (B) and (C) in this area of the rule is r
confusing as The Climate Registry and Climate Action Reserve d
accreditation of verification bodies. TCR and CAR do actively mo
participate with ANSI in the Accreditation process. 

21 WAC 173-442-230   

This section fails to address how offset credits are moved or tra
Action Reserve, American Carbon Registries to the Ecology ERU 
accounting for the retirement of ERUs coming from these syste
to these systems that affirm the uniqueness and retirement of C
Reserve Tonnes) or ACR ERTs (Emission Reduction Tonnes).  

 





RCW 70.94.011. 
There is simply no support for Ecology’s position that its Proposed Rule approach will protect 
human health or communities from the impacts of climate change.  

Second, the analysis rejects out-of-hand the alternative of “No offsetting (require all emissions 
be on-site)” with the conclusory statement that such an approach would be “more burdensome,” 
presumably to regulated, polluting industries. The analysis fails to provide any statistics 
regarding what that alleged increased burden might be, and it does not compare this increased 
burden with the potential emissions reductions from a no offsetting, source-by-source emission 
reduction scenario. Even if one were to blindly adopt Ecology’s “more burdensome” allegation, 
it does not support the Proposed Rule’s approach that allows those industries making voluntary 
efficiency improvements to sell pollution credits on the open market. If industry can adopt GHG 
emission reduction approaches, then it is not too burdensome for them to do so on site, without 
the use of offsets. 















Ms. Maia Bellon, Director
Ms. Sarah Rees, Special Assistant - Climate policy
Mr. Stu Clark, Air Quality Program Manager
c/o Sam Wilson
Department of Ecology
P.O. Box 47600
Olympia, WA 98504-7600

July 22, 2016
Dear Maia Bellon, Sara Rees and Stu Clark,

Thank you for the opportunity to comment on the newest draft of the Clean Air Rule. Front and Centered is a 
statewide coalition of sixty organizations and groups rooted in communities of color and people with lower 
incomes; we are on the frontlines of economic and environmental change. As thought leaders and organizers our 
agenda and strength are built with our grassroots communities. We work together to build power and capacity 
for a Just Transition that centers equity and is led by people of color. 

We are pleased to see some elements of the Draft Clean Air Rule that advance climate and environmental justice,
and address the needs articulated to the Department by communities of color in Washington State. We also see 
greater opportunity to reduce emissions, improve the health, and create jobs for communities on the frontlines 
of air pollution and climate change. These opportunities are outlined in the remainder of this letter.

A Stronger Greenhouse Gas Emissions Reduction Pathway

Front and Centered is pleased to see the creation of an aggregate emissions reduction limit that would cover new 
entities and a slightly steeper emissions reduction rate, compared to the previously filed draft rule. An annual 
reduction rate of 1.7% on large fuel producers and distributors, power and waste facilities and manufacturers will 
bring Washington State slightly closer to meeting our greenhouse gas reduction goals. However, it will not do 
enough to meet requirements of RCW 70.235.020 - Washington’s current statutory greenhouse gas limits – nor
will it come close to meeting higher goals identified by best available science. Per the recent King County Superior 
Court ruling and the reality that more significant emission reduction goals are long overdue, we encourage Ecology 
to structure the Clean Air Rule to meet or exceed existing goals and to accommodate updated goals consistent 
with the most current and best available science.  The rule should also cover all sectors, including agriculture. 

Define “Sensitive Members of the Population” per the Clean Air Act

The Washington State Clean Air Act specifically empowers Ecology “to secure and maintain levels of air quality 
that protect human health and safety, including the most sensitive members of the population” (RCW 70.94.011). 
This language accurately suggests that some Washingtonians will be more negatively impacted by a given air 
contaminant than others, and that the characteristics responsible for these disparities ought to inform the design 
of programs intended to fulfill the Department’s obligations under the Clean Air Act. However, the law fails to 
define “sensitive members of the population.” Front and Centered recommends that Ecology, through the Clean 
Air Rule, create a definition that includes environmental justice criteria identified using an analysis of cumulative 
impacts. This analysis should include consideration of 1) aggregate pollution hazards or burdens and 2) health, 
social and economic indicators, and vulnerability to climate disruption. Specifically, the definition of sensitive 
members of the population should include, but not be limited to: a) people living in areas disproportionately 



 

 

affected by environmental pollution and other hazards that can lead to negative public health effects, exposure, 
or environmental degradation and areas with concentrations of people that earn low incomes, suffer high 
unemployment, have low levels of homeownership, high rent burden, or low levels of educational attainment. 

Accountability and Monitoring through the Environmental Justice Advisory Committee  

Front and Centered advocates for policies with strong accountability and transparency measures, and we find the 
credit registry created in WAC 173-442-230 to be an important tool for those ends. However, accountability should 
also pertain to air contamination and be achieved with the participation of highly impacted communities. Front 
and Centered has advocated for an Environmental Justice Advisory Committee as an important step toward a 
more equitable rule with broader, more community-based oversight. We are very pleased to see its inclusion in 
this current draft of the Clean Air Rule. However, we encourage Ecology to expand the Committee’s responsibility 
beyond the use of reserve ERUs; the Committee should have the capacity and responsibility to evaluate the impact 
of the rule on highly impacted communities and make recommendations to address disparities in air quality, 
should they persist. The Committee should use the aforementioned cumulative impacts analysis to monitor levels 
of pollutants regulated by the Clean Air Rule in highly impacted communities, or those areas across the state that 
are home to “sensitive members of the population.” Using this analysis as a guide will better inform the 
committee’s decisions on the allocation of environmental justice reserve ERUs. Additionally, it is critical that 
committee members should live, work, and/or have grown up in those communities. 

Front and Centered does not support the inclusion of voluntary participants per WAC 173-442-030(6). As written, 
the rule allows for facilities that were already planning to reduce emissions to get credit for them. In addition to 
allowing polluters to profit from participation under the rule, the provision for voluntary participation potentially 
compromises the carbon cap in the following ways: by not requiring that their reductions are additional, and; by 
allowing them to exit, thereby creating the possibility for backsliding. We encourage the Department of Ecology 
to eliminate the option for voluntary participation. 

Assure Emission Reductions Benefit Highly Impacted Communities, Address Compliance Exemptions: 

Compliance activity that occurs inside Washington, and specifically in disproportionately impacted communities, 
has the potential to improve air quality and create economic opportunity for the people of Washington. While the 
rule offers some compliance options beyond reducing onsite that could improve air quality in highly impacted 
communities, the rule fails to realize the further benefits in health and jobs that could be achieved by requiring 
emissions reductions in communities home to “sensitive members of the population.” We, however, are pleased 
to see new provisions for the gradual limitation of credit for emission reduction activities outside of the State of 
Washington. While we would prefer that less than 100% of an entity’s obligation were eligible for out-of-state 
compliance instruments to begin with, we understand the Department has chosen a phased in approach. By 
reducing the amount of an entity’s obligation accounted for through the purchase of out-of-state compliance 
instruments, the rule increases beneficial activities closer to home over time. 

We are concerned that the additional relaxation of compliance requirements for certain entities may reduce the 
potential for real air quality benefits in highly impacted communities. In addition to failing to cover all emissions 
sources, the rule’s efficiency-based approach to regulating EITEs may allow for industry growth, but does not 
guarantee job retention and significantly lessens the opportunity for air quality near stationary sources in this 
category to improve under the Clean Air Rule. By requiring a lower rate of reduction for EITEs that are more 
efficient than industry average [per WAC 173-442-070 (3)(D)(ii)], Ecology diminishes the likelihood that actual 
total emissions and their criteria pollutants will reduce through compliance. This must be addressed. 



Make Environmental Justice the Top Priority for the Reserve:

Front and Centered acknowledges the value and intent of the Environmental Justice Advisory Committee’s ability 
to award reserve ERUs to stimulate emissions reductions projects in disproportionately impacted communities. 
However, this mechanism should be additional to requiring entities to reduce emissions in disproportionately 
impacted communities, as noted previously, and it is not an adequate substitute for that need. Moreover, the 
amount ERUs likely to be available to the Environmental Justice Advisory Committee is likely insufficient relative 
to the need, and the ranking of reserve, as it is written, prioritizes the use of reserve ERUs to accommodate 
industrial growth ahead of environmental justice.  This should be reordered, and rather than a two for one system, 
Front and Centered recommends Ecology guarantee a majority of the reserve be allocated by the Environmental
Justice Committee to meet Ecology’s obligation under RCW 70.94 to protect and enhance air quality in the State.
In addition, Front and Centered recommends the following additions to WAC 173-442-240 (2)(c)(i):

Ecology, in conjunction with the departments of commerce and the 
utilities and transportation commission and the Environmental Justice 
Advisory Committee created in subsection (3)(b) of this section, will 
engage stakeholders and renewable energy market experts to estimate 
demand for voluntary renewable energy programs serving Washington 
customers and identify and design ways to reach customers with lower 
incomes and wealth in renewable energy programs.

We appreciate this important effort to address the urgent issue of climate change and recognize Ecology’s 
commitment to creating a tool that both cuts Washington State’s share of global greenhouse gas emissions and 
targets emissions reductions in communities that need it most. However, overall this rule does not do enough to 
reduce environmental and economic threats posed by fossil fuel pollution and climate change nor recognize 
address their disproportionality toward low-income communities of color. We look forward to continuing to work 
with you to strengthen this rule to adequately meet the shared goal of climate justice in Washington State.

Sincerely,

The Front and Centered Steering Committee

                                         

De’Sean Quinn

                              











Industrial Energy Consumers of America
The Voice of the Industrial Energy Consumers 

July 22, 2016 
 
Mr. Sam Wilson 
Washington Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504-7600 
AQComments@ecy.wa.gov  
 
Re:  Comments on Washington Department of Ecology’s Proposed Clean Air Rule 
 
Dear Mr. Wilson: 
 
The Industrial Energy Consumers of America (IECA) provides the following comments on the 
Washington Department of Ecology’s (Ecology) proposed Clean Air Rule (CAR) IECA members are 
energy-intensive trade-exposed (EITE) companies from every sector and the very stakeholders 
from which you seek comments. IECA has several member companies in Washington State. IECA 
supports cost-effective actions to reduce GHG emissions that do not negatively impact 
competitiveness.    

 
I. INDUSTRIAL ENERGY CONSUMERS OF AMERICA 
 
IECA is a nonpartisan association of leading energy-intensive trade-exposed manufacturing 
companies with $1.0 trillion in annual sales, over 2,900 facilities nationwide, and with more than 
1.6 million employees worldwide. It is an organization created to promote the interests of 
manufacturing companies through advocacy and collaboration for which the availability, use 
and cost of energy, power or feedstock play a significant role in their ability to compete in 
domestic and world markets. IECA membership represents a diverse set of industries including: 
chemical, plastics, steel, iron ore, aluminum, paper, food processing, fertilizer, insulation, glass, 
industrial gases, pharmaceutical, building products, automotive, brewing, independent oil 
refining, petroleum refiners (petroleum product producers and importers), and cement. 
 
II. EXECUTIVE SUMMARY 
 
To address the threat of climate change and GHG emissions, CAR must recognize and account 
for the significant GHG emissions that are being imported in manufactured goods, especially 
from countries like China, whose carbon intensity is four times that of Washington 
manufacturers. Imported industrial emissions dwarf the emissions that are emitted by the 
manufacturing sector. Washington manufacturers have substantially reduced GHG emissions by 
more than any other sector of the state economy. CAR must hold imported products to the 
same GHG standards. If they do not, industrial GHG leakage will occur, driving high paying jobs 
and the GHG emissions offshore or to other states, accomplishing nothing environmentally. For 
example, there have been six countries, regions, or states that have organized, or tried to 
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organize, cap and trade programs. They are the EU ETS, California’s AB 32, Australia’s carbon 
pollution reduction scheme, Canada, China, and the U.S. American Clean Energy and Security 
Act of 2009 (H.R. 2454)1. While each differ, they all have one thing in common – they recognize 
that GHG leakage from manufacturing industries is not economically or environmentally 
desirab   
 
We also urge the CAR to not use the social cost of carbon (SCC) to calculate costs and benefits. 
Doing so is to implode “global costs” of climate mitigation upon the “domestic” manufacturers. 
No other country in the world imposes global costs on its manufacturing sector, placing them at 
a disadvantage. The SCC also inflates the environmental benefits of a particular rulemaking, 
which contributes to the CAR being more advantageous than it is in reality. Consistent with the 
comments of the Association of Washington Business (AWB), which raise serious legal issues 
with the CAR, IECA does not support the rule. However, if the state does move forward then 
IECA recommends that the rule exempt EITE industries, which include: 
 

NAICS 
Code Description 

311411 Frozen fruit, juice, and vegetable manufacturing 
311423 Dried and dehydrated food manufacturing 
311611 Animal (except poultry) slaughtering 
322110 Pulp mills 
322121 Paper (except newsprint) mills 
322122 Newsprint mills 
322130 Paperboard mills 
324110  Petroleum refineries 
325188 All other basic inorganic chemical manufacturing 
325199 All other basic organic chemical manufacturing 
325311 Nitrogenous fertilizer manufacturing 
327211 Flat glass manufacturing 
327213 Glass container manufacturing 
327310 Cement manufacturing 
327410 Lime manufacturing 
327420 Gypsum product manufacturing 
327992 Ultra high purity silicon manufacturing 
331111 Iron and steel mills 
331312 Primary aluminum production 
331315 Aluminum sheet, plate, and foil manufacturing 
331419 Primary smelting and refining of nonferrous metal (except copper and 

aluminum) 
334413 Semiconductor and related device manufacturing 
336411 Aircraft manufacturing 
336413 Other aircraft parts and auxiliary equipment manufacturing 

 
  

1 “Climate Change Trade Measures: Considerations for U.S. Policy Makers,” U.S. Government 
Accountability Office, July 8, 2009, http://www.gao.gov/new.items/d09724r.pdf  
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III. KEY POINTS 
 

a. IECA supports the filing of the Association of Washington Business (AWB).  
 
According to the Association of Washington Business (AWB), the Washington Department of 
Ecology lacks statutory authority to adopt the CAR. Washington state agencies have only the 
authority granted to them by the state legislature. In 2008, the Washington legislature enacted 
RCW ch. 70.235 and it contains no new authority for Ecology to adopt a GHG reduction program.   
 

b. The industrial sector has already reduced GHG emissions 20.3 percent since 2000, 
substantially more than any other sector, which clearly demonstrates that it does not 
need the CAR to reduce GHG emissions. The industrial sector should be exempted 
from the CAR.  

 
The industrial sector has reduced more GHG emissions than any other sector as illustrated in 
Figure 1 and has demonstrated that it does not require regulations to reduce GHG emissions. 
Because the industrial sector competes globally, and because energy, especially for energy-
intensive trade-exposed (EITE) industries is a significant cost, reducing consumption of energy 
through energy conservation initiatives and demand reduction projects is a priority. In order to 
be competitive (and stay in business) with other domestic and global competitors, we have 
every incentive to reduce energy use. Because of this, the industrial sector is very unique and 
should be exempt from the CAR.  
 
Figure 1 illustrates that the industrial sector CO e emissions have decreased by 20.3 percent 
since 2000, substantially surpassing the CO  reduction performance of other sectors.  
Furthermore, Figure 2 shows how the industrial sector has substantially contributed to GDP, 
increasing from $35.3 billion in 2000 to $58.2 billion in 2015, a 64.0 percent increase. This is a 
remarkable performance in decreasing large quantities of CO e, while increasing economic 
growth. This is further justification as to why the industrial sector should be exempt from the 
CAR.  
 

FIGURE 1: WASHINGTON CARBON DIOXIDE EMISSIONS FROM FOSSIL FUEL CONSUMPTION 
 

Year Residential Commercial Industrial Transportation Electric Power 
2000 5.2 3.5 15.8 44.5 14.1 
2001 6.0 3.9 13.3 42.5 14.0 
2002 5.5 3.3 11.5 41.2 11.4 
2003 4.9 3.3 11.4 41.2 14.1 
2004 4.9 3.1 12.0 42.7 14.0 
2005 5.0 3.3 12.8 43.0 14.0 
2006 5.1 3.4 13.8 43.9 9.6 
2007 5.2 3.4 13.8 46.5 11.9 
2008 5.6 3.9 14.4 41.2 12.7 
2009 5.6 3.7 13.3 40.3 12.6 
2010 5.1 3.7 12.7 39.7 13.1 
2011 5.6 3.8 12.5 39.6 7.4 
2012 5.1 3.7 13.0 41.1 6.2 
2013 5.3 3.8 12.6 39.8 11.7 
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Year Residential Commercial Industrial Transportation Electric Power 
% decrease 1.9% 8.6% -20.3% -10.6% -17.0% 

Source: EIA, Washington Carbon Dioxide Emissions from Fossil Fuel Consumption 
 

FIGURE 2: WASHINGTON GDP 
(Million Dollars) 

Year Manufacturing 
2000 35,319 
2001 32,754 
2002 32,836 
2003 31,237 
2004 31,475 
2005 40,464 
2006 42,881 
2007 47,449 
2008 45,878 
2009 47,555 
2010 49,976 
2011 50,768 
2012 53,488 
2013 55,143 
2014 57,229 
2015 58,224 
% increase 64.9% 

Source: BEA, Gross Domestic Product by State 
 

c. The industrial sector has reduced electricity consumption by 20.9 percent and natural 
gas consumption by 8.5 percent, the only sectors of the Washington economy to do 
so. Further evidence that the industrial sector should be exempt from the CAR. 

 
Consistent with comments referenced above, the industrial sector consistently strives to reduce 
energy consumption. Figure 3 and 4 illustrate that the industrial sector is performing well and is 
not responsible for increased Washington GHG emissions. The combination of the use of 
industrial energy efficiency and due to plant closures in Washington, the industrial sector has 
decreased both purchases of electricity and natural gas which in turn has lowered GHG 
emissions for this sector.  
 

FIGURE 3: WASHINGTON ELECTRICITY CONSUMPTION 
(Megawatthours) 

Year Residential Commercial Industrial 
2000 33,035,778 23,990,574 35,409,826 
2001 31,608,471 23,840,525 19,338,924 
2002 32,065,997 24,309,634 15,791,500 
2003 31,872,045 28,039,324 18,180,029 
2004 32,454,682 28,225,786 19,259,409 
2005 33,212,197 28,099,583 22,111,773 
2006 34,438,565 28,580,249 22,013,391 
2007 35,388,779 29,599,032 20,752,603 
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Year Residential Commercial Industrial 
2008 36,335,847 29,878,288 21,117,186 
2009 36,768,184 30,068,674 23,370,520 
2010 34,906,926 28,833,281 26,632,814 
2011 36,376,143 29,408,904 27,932,787 
2012 35,510,961 29,239,604 27,578,904 
2013 35,983,486 29,658,670 27,234,626 
2014 35,082,958 29,040,310 28,012,775 
% decrease 6.2% 21.0% -20.9% 

Source: EIA, Electricity Sales to Ultimate Consumers 
     

FIGURE 4: WASHINGTON NATURAL GAS CONSUMPTION 
(Million Cubic Feet) 

Year Residential Commercial Industrial Transportation Electric Power 
2000 71,779 50,462 83,748 228 74,400 
2001 84,416 57,160 75,017 283 86,184 
2002 73,347 46,455 67,717 288 39,552 
2003 71,110 47,845 65,884 352 57,880 
2004 70,932 48,455 67,812 395 66,068 
2005 73,626 49,745 66,874 526 65,809 
2006 75,491 51,292 70,758 501 58,800 
2007 80,152 53,689 73,572 505 57,294 
2008 84,509 56,205 75,748 493 74,580 
2009 84,143 55,697 71,271 510 91,308 
2010 75,554 51,335 71,280 436 79,535 
2011 85,393 56,487 76,289 510 39,265 
2012 79,892 53,420 78,196 512 43,336 
2013 83,365 55,805 80,889 418 87,671 
2014 78,750 54,457 79,439 491 84,950 
2015 71,577 50,048 76,607 524 97,300 
% decrease -0.3% -0.8% -8.5% 129.8% 30.8% 

Source: EIA, Natural Gas Volumes Delivered to Consumers 
 

d. The industrial sector should receive “GHG credits” for its reductions of electricity 
consumption and for CHP.   

 
Figure 3 illustrates that the industrial sector has substantially reduced its consumption of 
electricity by 20.9 percent. This is not by accident. IECA energy efficiency surveys have 
consistently shown that industrials invest in energy efficiency projects to reduce electricity use 
more often than reducing natural gas. Because it is the industrial companies that are investing 
their own capital in energy efficiency projects to reduce electricity consumption, they should be 
awarded the “avoided” CO  emissions. Electric generators should not be given GHG credit for 
electricity reductions by the industrial sector.   
 
Industrials also invest in combined heat and power (CHP) facilities that avoid GHG emissions. 
CHP facilities can produce electricity with energy efficiency rates up to 80 percent versus 
conventional power generation at 35 percent. In this case, industrials should be awarded GHG 
credits for the difference between the CO e emissions per megawatthour versus the regional 
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generation average for non-baseload facilities. This should be done regardless of when the CHP 
was installed, as it is fundamentally unfair to treat new versus existing CHP facilities differently. 

 
e. The most cost-effective way to reduce global GHG emissions is to produce more 

manufacturing products in Washington and import less from places like China.   
 
If Washington is serious about reducing global GHG emissions, the low-cost way to do so is to 
support the manufacturing sector, produce products in Washington, and import less from places 
like China.   
 
Figure 5 illustrates this point by comparing the carbon intensity of manufactured products of the 

e emissions 
versus products manufactured e related to overseas 
transportation. The U.S. manufacturing product trade deficit was $627 billion in 2015 and 61 
percent is with one country, China. The point is that increasing production of U.S. products and 
reducing imports of foreign products The CAR completely misses 
this vital point.  
 

FIGURE 5: U.S. VS CHINA MANUFACTURING CO2 EMISSIONS – 2013 

Country Manufacturing – Value 
Added ($Billions) 

Manufacturing 
Industries and 

Construction (Million 
 

Million Tonnes of 

Value Added 

U.S. 1,943.8 422.1 0.22 
China 2,856.9 2,813.1 0.98 

Source: International Energy Agency (IEA), The World Bank, http://data.worldbank.org/indicator/NV.IND.MANF.CD 
  

f. EITE electricity cost shifting impacts to the Washington economy has not been 
considered. 

 
EITE industries typically operate 24/7, providing critically important base load electricity 
demand. If EITE industries move their facilities out of state or to a foreign country because of 
the CAR resulting in industrial leakage, the fixed electricity costs that they are paying will be 
shifted to the remaining retail consumers of electricity, thereby increasing their electricity costs. 
This cost shifting factor has not been considered in any of the costs and is a significant additive 
public policy issue that should be overlaid on the CAR policymaking.   
 

g. Hold imported manufacturing goods to the same GHG standards as Washington 
manufacturers. Include imported GHG emissions in Washington GHG inventory. 

 
Addressing GHG reductions realistically cannot be achieved without considering imported GHG 
emissions. As illustrated in Figure 5, imported manufacturing goods can be substantially more 
carbon-intensive than goods manufactured in Washington. Washington has not included  the 
increased GHG emissions through imported manufactured products in its inventory. We believe 
these imported GHG emissions dwarf the reductions that will be achieved through the CAR. This 
ignores the sizable global GHG emissions that are caused by not holding imported products to 
the same GHG standards as Washington-produced manufactured products.      
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h. The CAR should not use the social cost of carbon (SCC) to calculate costs and benefits.  
 
The social cost of carbon places U.S. manufacturing at a distinct disadvantage.  
 
An important glaring problem with the SCC is that, to the extent the highly uncertain estimated 
costs are factual, it imposes “global” carbon costs on “domestic” manufacturers, which further 
damages the industry’s ability to compete with foreign competitors, even when U.S. 
manufacturers are more efficient. No other country in the world imposes global carbon costs 
onto their manufacturers.   
       
U.S. Government Accountability Office report highlights severe uncertainties in SCC values. 
 
The U.S. Government Accountability Office (GAO) report entitled, “Development of Social Cost 
of Carbon Estimates”2 highlights that the SCC cost estimates have great economic and scientific 
uncertainty.   
 
On page 12 it states, “The Technical Support Document (TSD) states that reported domestic 
effects should be calculated using a range of values from 7 to 23 percent of the global measure 
of the social cost of carbon, although it cautions that these values are approximate, provisional, 
and highly speculative due to limited evidence.” The quote illustrates that when applying the 
SCC on domestic manufacturers, 77-93 percent of the estimated climate benefits will flow to 
entities outside of the U.S.!  In other words, the TSD guarantees that domestic application of the 
SCC will harm the U.S. economy, to the benefit of others around the world. Taking such action is 
clearly inconsistent with the purpose of the U.S. government and every federal agency. The TSD 
inappropriately ignores longstanding guidance from OMB to analyze only domestic cost-
benefits. If CAR wishes to continue applying the SCC, it must revise downward the range of 
benefits by 77-93 percent.                
 
On page 14 it states, “The TSD states that the working group decided to calculate estimates for 
several discount rates (2.5, 3, and 5 percent) because the academic literature shows that the 
social cost of carbon is highly sensitive to the discount rate chosen, and because no consensus 
exists on the appropriate rate.” Clearly this means that the cost of carbon is not based on 
reasonable economic analysis to accurately reflect the cost of capital. The TSD inappropriately 
ignores longstanding guidance from OMB under Circular A-4 to analyze cost benefits using a 7% 
discount rate, a rate much greater than the range suggested by the TSD.                
 
On page 17 it states, “Some of the participating agencies have incorporated discussions of these 
limitations into regulatory impact analyses using social cost of carbon estimates. For example, in 
a 2012 rule setting pollution standards for certain power plants, EPA noted that the social cost 
of carbon estimates are subject to limitations and uncertainties.”3  
 

2 U.S. Government Accountability Office, Development of the Social Cost of Carbon Estimates, July, 2014, 
http://www.gao.gov/products/GAO-14-663  

3 National Emissions Standards for Hazardous Air Pollutants from Coal-and Oil-Fired Electric Utility Steam 
Generation Units and Standards of Performance for Fossil-Fuel-Fired Electric Utility, Industrial –
Commercial –Institutional, and Small Industrial –Commercial-Institutional steam generating Units, 77 Fed. 
Reg. 9304 (Feb. 16, 2012)   
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GAO confirms that the only changes made for the 2013 SCC were due to increased global costs of 
sea level rises and associated damages. This means that U.S. manufacturing companies are 
paying for damages to 372,000 miles of coastline globally.4   
 
On page 16 of the GAO report it states, “According to many participants and the 2013 update to 
the TSD, the only changes made to the models used for the 2013 revisions were those that the 
model developers incorporated into the latest versions of the models and that were 
subsequently used in peer-reviewed academic literature. Specifically, the developers updated 
the academic models to reflect new scientific information, such as in sea level rise and 
associated damages, resulting in higher estimates. The working group did not make changes in 
the modeling inputs that it used for the 2010 estimates.” The GAO report said that, “In 2013, the 
group issued revised estimates that were about 50 percent higher than in the 2010 estimates, 
which raised public interest.”   
 
The social cost of carbon value is unrealistically high. 
 
The SCC for 2016 is $36 per metric ton (in $2007), while other carbon trading prices are far 
lower. Some of those include: RGGI’s auction clearing price is $5.25 per metric ton (on March 
11); California’s cap and trade price is $12.69 per metric ton (on May 10); and the EU ETS price is 
$6.86 per metric ton (on May 11). And, throughout the overwhelming majority of the world, the 
price is even lower. These stated real-time carbon market prices raise serious questions about 
the validity and appropriateness of the SCC. As manufacturers who compete globally, the 
unrealistic SCC price puts the domestic economy at a competitive disadvantage, which 
encourages companies to produce products offshore, in other countries that do not impose 
these unrealistic costs.  
 
Due to the importance of the SCC estimate, it is important to examine the CAR’s application of 
the SCC in this analysis. There are two problems: 1) The CAR has ignored the energy costs (and 
corresponding SCC estimate) required to comply with its rulemaking, and 2) the CAR’s 
application of the SCC does not correct for the numerous procedural and methodological flaws 
in the Interagency Working Group’s (IWG) SCC approach. 
 

ns to temperature change 
depend on a parameter called equilibrium climate sensitivity (ECS), which is the amount of 

and oceans have fully adjusted. The equations that connect temperature change to economic 
impacts make up what is called the damage function. The IWG made updates to the damage 
functions that boosted the costs, but it did not change the ECS even though the ECS has 
dropped in recent years. The higher the ECS, the longer it takes the climate to adjust to higher 
greenhouse gas levels. Under a high-ECS case the damages occur much farther in the future and 
need to be discounted more heavily. But the IWG does not take this into account; instead it 
allows high-ECS and low-ECS scenarios to occur on the same time scales, biasing the SCC 

4 NASA: http://science.nasa.gov/earth-science/oceanography/living-ocean/ 
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upwards.”5 The IWG’s refusal to change the ECS in SCC calculations is another reason to doubt 
the accuracy of the SCC in the first place.  
 
If Washington moves forward with the CAR, then the state must take industrial GHG leakage 
into account for EITE industries. GHG leakage from manufacturing industries is not economically 
or environmentally advantageous. The benefits of environmental regulations are overstated and 
the SCC is a poor indicator of potential benefits. No other country in the world imposes global 
costs onto its manufacturing sector. The CAR would be a risk to manufacturing in the state, if 
EITE industries are not exempt. We urge Ecology to not negatively impact our competitiveness.       
 
Respectfully,  
 
Paul N. Cicio 
President 
 
 

 
   

 
The Industrial Energy Consumers of America is a nonpartisan association of leading manufacturing 

companies with $1.0 trillion in annual sales, over 2,900 facilities nationwide, and with more than 1.4 
million employees worldwide. It is an organization created to promote the interests of manufacturing 

companies through advocacy and collaboration for which the availability, use and cost of energy, power or 
feedstock play a significant role in their ability to compete in domestic and world markets. IECA 

membership represents a diverse set of industries including: chemical, plastics, steel, iron ore, aluminum, 
paper, food processing, fertilizer, insulation, glass, industrial gases, pharmaceutical, building products, 

brewing, independent oil refining, and cement. 

5 “What’s the right price for carbon? Take a guess (everyone else is),” Financial Post, 
http://business.financialpost.com/fp-comment/junk-science-week-whats-the-right-price-for-carbon-take-
a-guess-everyone-else-is  
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Sam Wilson
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Department of Ecology, Olympia Washington
AQComments@ecy.wa.gov

IETA COMMENTS ON PROPOSED RULEMAKING CR-102:
CHAPTER 173-442 WAC - CLEAN AIR RULE & CHAPTER 173-441 WAC -

REPORTING OF EMISSIONS OF GREENHOUSE GASES

The International Emissions Trading Association (IETA)1 appreciates this opportunity to share business
input on Washington Department of Ecology (DoE)’s proposed Clean Air Rule establishing greenhouse gas 
(GHG) emissions standards (the Proposed Rule). On behalf of our 150+ multi-sector business membership 
worldwide, we believe that flexible market instruments – including trading, broad access to offsets, and 
cross-border cooperation – must form the backbone to any jurisdiction’s successful climate policy effort. 

We welcome Washington State’s climate leadership and support for flexible market instruments.
However, while the Proposed Rule is a move in the right direction, we believe that overall 
environmental and economic effectiveness could be improved in several areas. Adopting several 
program design modifications, particularly related to enabling broader trading and regional market 
linkages, will best position the state to meet its climate goals at least-cost to Washington businesses and 
consumers.  

The following input to DoE is structured around three main sections: 1) global carbon pricing trends & 
outlooks; 2) priority business input; and 3) detailed input on proposed program design elements.                                                            1 IETA is the leading global business voice on the design, evaluation, and expansion of greenhouse gas markets and climate 
finance. IETA’s 150+ member companies include some of the world’s largest power, industrial, manufacturing and financial 
corporations. Learn more about IETA at www.ieta.org. 

KEY MESSAGES: BUILDING AN EFFECTIVE CARBON PRICING PROGRAM IN WASHINGTON

1. Emissions trading, specifically cap-and-trade, ensures emissions reduction certainty.
2. Emissions trading achieves measurable emission reductions at least-cost.
3. Emissions trading enables cross-border program linkages, cooperation, and partnerships.
4. Emissions trading can most effectively respond to macro-economic fluctuations.
5. Emissions trading drives economically-rational, low-carbon innovation solutions.
6. Emissions trading can best support low-carbon transitioning for business and consumers.
7. Emissions trading can address industry competitiveness and leakage concerns.
8. Emissions trading provides a global response to a global challenge.
9. Emissions trading is more effective than a carbon tax for creating real reductions in carbon.
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1. GLOBAL CARBON PRICING TRENDS & OUTLOOKS

As shown in IETA’s map below, over 40 national and 20 subnational jurisdictions – representing 25% of 
global GHG emissions –  currently use some method of carbon pricing. Since 2009, cap-and-trade 
programs have predominantly driven this growth of carbon pricing worldwide. Delving further into the 
global landscape, the International Carbon Action Partnership (ICAP)’s Status Report 2016,2 shows that 
40% of global GDP is now covered by emissions trading systems. This figure is projected to increase to 
~50% of GDP by 2017, once China implements its national cap-and-trade system.

Spurred by Article 6 of the Paris Agreement (or, informally known as the “markets article”),3 this bottom-
up carbon pricing momentum, particularly regarding international trading and market linkages, will 
continue to build. Detailed considerations about the implementation of Article 6 are shared in IETA’s May 
2016 report, “A Vision for Market Provisions of the Paris Agreement” and IETA-EDF’s April 2016 Joint 
Report, “Carbon Pricing: The Paris Agreement’s Secret Ingredient”.4 The international, national and sub-
national trends are clear: emissions trading, specifically cap-and-trade, has become the climate policy 
tool of choice to keep costs reasonable while inspiring greater levels of ambition going forward.                                                             
2 See ICAP’s “Status Report 2016”, https://icapcarbonaction.com/en/status-report-2016.3 See UNFCCC ‘Paris Agreement’ https://unfccc.int/resource/docs/2015/cop21/eng/l09.pdf.
4 All referenced reports can be accessed via the IETA homepage: www.ieta.org.

STATUS OF CARBON PRICING WORLDWIDE (IETA, 2016)
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2. PRIORITY BUSINESS INPUT

Leveraging two decades of business experience across global environmental markets, IETA offers several 
priority business insights to inform a vibrant climate program in Washington State. 

Measurable Environmental Outcomes Matter. For reasons described throughout this submission, 
emissions trading contains numerous socio-economic, innovation, linkage and efficiency benefits. This is 
particularly true in relation to taxation and more prescriptive “non-complementary” climate policy 
measures. The hallmark feature of cap-and-trade – which unfortunately, is not the design being 
proposed by DoE – is a results-based approach that leads to measurable environmental outcomes.
Under this preferred design, the “cap” effectively represents a carbon “budget”, or the total number of 
allowances that are available to the market and compliance entities. These budgets never exceed a given 
limit of emissions, and decline over time as measurable GHG targets become more ambitious. The cap is
critical to defensibly and demonstratively achieving environmental policy success and meeting reduction 
commitments. In contrast, a carbon tax simply cannot guarantee environmental outcomes. Nor is it 
capable of timely emissions measurement and results-oriented adjustments to ensure climate targets are 
met.5 A prime example of a jurisdiction that implemented a carbon tax, but is now failing to meet its 
projected 2020 climate target is the province of British Columbia.6

Ability to Respond to Macro-Economic Shifts & Trends. Historical price data shows that flexible market 
pricing systems respond to economic downturns with lower prices on carbon – this ability to respond to 
economic shocks is unique to emissions trading. Unlike the politicized nature of a tax, particularly in 
California and the U.S., enabling the open market to set the price of carbon allows for better flexibility 
and avoids price shocks or undue burdens. 

Cost-Effectiveness & Containment as Guiding Principles. Cap-and-trade programs not only deliver 
outcome certainty and respond to macro-economic shifts, but they do so at least-cost to consumers and 
businesses. Washington State’s ambitious post-2020 climate targets will require significant, economy-
wide accelerations in deep GHG reductions. Cost-containment and achieving targets/reductions at the 
lowest possible cost should serve as core guiding principles as the Proposed Rule is finalized. DoE’s 
policy evaluations and decision-making efforts should identify (and ultimately enable) least-cost 
abatement opportunities, including cost-benefits of full-scale market trading scenarios, a vibrant offsets 
market, and achieving program alignment and linkage.                                                             
5 With a carbon tax, the price is known (and subjectively set by government) but the expected quantity of GHG reductions achieved 
is unknown year over year. The policy, political and industry risks associated with the tax vs. quantity approach to pricing carbon 
is captured in E. Haites’ June 2016 report, Carbon Pricing Options for Canada.6 British Columbia implemented a carbon tax in 2008, but while much-acclaimed, it has failed to effectively reduce greenhouse 
gas emissions. Instead, after 8 years in existence, B.C.’s emissions are projected to increase +30% by 2030, while Alberta, Quebec, 
and Ontario are each expected to reduce emissions in excess of 20% in the same period. This gives an evidence-based, clear and 
poignant story in support of flexible market-based systems.
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Enable Near & Longer-Term Market Linkages. Throughout the remainder of the rule-making process, a 
top priority for DoE should be the pursuit of a flexible system, capable of effectively linking –  fully or 
partially – to existing or soon-to-be launched regional markets. Structuring Washington’s future program 
to gradually ratchet-up climate ambition while ratcheting-down emissions, will prove critical if deep,
broad and sustainable linkages are to flourish. The benefits of cooperative approaches and regional 
linkage are clear: the bigger and broader the market, the wider the range of abatement opportunities and 
improved efficiencies, thereby driving-down program costs while driving-up clean projects, jobs, and 
market opportunities.

Enable Policy Harmonization & Alignment. Moving forward, DoE must look across its borders to ensure 
that program rules and processes, once adopted, are complementary and readily adaptable to rapidly-
changing carbon policy and market landscapes. We urge officials to closely track developments that will –
or could potentially – affect the state program design and de facto dynamics in Oregon, California and 
beyond. Now is the best time to be aware of, and account for, any challenges that could emerge down 
the line. IETA is well-positioned to support this information exchange and can help ensure that DoE has 
the latest policy and market information and outlooks relevant to the Washington carbon landscape. 

Recognize Early Action. Businesses that have been proactive in reducing GHG emissions prior to the 
development of the Proposed Rule should be recognized and rewarded under the Rule. These proactive 
actions must be clearly defensible and supported by documentation, as may be mandated by the program.
Under a flexible market mechanism, “early action” can be recognized through a variety of design options, 
such as allowance allocations or dedicated offset issuances.

Borrow, Learn and Leverage Existing Programs. Moving forward, DoE should rely heavily on the 
experiences, lessons learned and best practices from existing carbon pricing programs – across North 
America and beyond. Building on – or at least ensuring complementarity with – established programs will 
enhance efficiencies, cross-border harmonization, and broader program integrity (e.g. avoid double 
counting), while strengthening climate cooperation and potentially deepening policy ambitions.

Avoid Duplicative & Non-Complementary Measures. Non-market measures – such as government 
incentives, standards, R&D support etc. – can play roles in helping to meet climate goals. However, 
complementary measures can also create inefficiencies and increase overall program costs if not 
designed to ensure true and transparent “complementarity” with the carbon market. DoE’s rule, once 
final, must align with existing state legislation (e.g. 2007 Act creating GHG performance standard for in-
state fossil generation, Ch. 80.70 RCW) and prepare to complement future climate and energy measures.7

We urge officials to take meticulous care and be painstakingly thorough to ensure that all existing and 
future environmental policies facilitate, rather than impede, Washington’s ability to realize GHG 
reductions at least-cost.                                                            
7 Additional insight into the contradictions between the Proposed Rule and Ch. 80.70 RCW can be found in the July 2016 comments 
submitted to DoE by The Climate Trust.  
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3. DETAILED INPUT ON PROPOSED PROGRAM DESIGN ELEMENTS

A. TRADING PROVISIONS & MAXIMIZING REGIONAL CONSISTENCY

Proposed Rule is artificially constrained by its approach to trading and should be broadened. A more 
robust mechanism that allows for fulsome trading of compliance instruments (designated as ERUs or 
otherwise) should be explored. Initially, this could be pursued at a state level, then later compatible with 
other existing non-state programs. We strongly encourage DoE to reconsider some of the limitations in 
its proposal, and IETA offers its deep cross-border and market expertise to help inform these trading 
provision modifications.

Non-Compliance Entity Market Participation. IETA strongly encourages DoE to revisit the provision in the 
Proposed Rule denying third-party (or non-compliance entity) ERU ownership and trading opportunities. 
This proposed participant constraint is a major concern that could lead to potentially dramatic 
implications on the future success and expansion of Washington’s program. All existing compliance 
markets, including RGGI, California-Quebec (WCI), Alberta, and the EU ETS, expressly allow trading of 
compliance instruments amongst compliance and non-compliance (or voluntary/third-party) participants. 
All successful markets, including environmental commodity markets, rely on broad market participation 
that drives liquidity, transparent price discovery, and capital. Without broad participation by financial 
intermediaries and other third party participants, ERU trading will most certainly be limited to a small 
number of compliance entities. Limited participation could stifle market efficiency and other potential 
benefits, including linkage prospects. It could also effectively drive market power into the hands of only a 
few entities, leading to unintended consequences around market manipulation and barriers to linkage 
with other jurisdictions.

Ensuring Common Nomenclature & Standards. We urge DoE to use existing standards, including across
both systems (e.g. CITSS, SGER) and terminology (e.g. Allowances, Offsets, EPCs etc.). This would pre-empt 
future confusion among market participants, while keeping a watch on future linkage opportunities. DoE 
should continue to work closely with partner jurisdictions to the fullest extent possible, so Washington’s
program can easily be integrated in accord with future market developments. 

B. BUILDING & LINKING BEST-IN-CLASS OFFSETS PROGRAM

Washington is extremely well-positioned to develop a strong, best-in-class offsets system. IETA
applauds DoE for its expansive recognition of activities and programs recognized as generating ERUs, as 
well as the criteria that such initiatives must result in real, permanent, enforceable, and verifiable 
emissions reductions. The following underscores the important role and merits played by offsets.
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Offsets Reduce Costs While Preserving Environmental Integrity. Offsets provide an alternative for 
regulated emitters to substitute real GHG emission reductions made outside capped sectors, presumably 
at lower cost, for emission reductions in their own facility. This provides the same benefit to the 
environment as an emission reduction at the regulated facility but at a lower cost. It is of paramount 
importance, as DoE appreciates, to ensure that each compliance offset issued and entering a system 
represent a real, discrete, additional and verifiable tonne of GHG emissions reduced or sequestered. 

Offsets Drive Innovation. By their very definition, offsets act as an innovative and direct financing tool, 
driving the implementation of new technologies and practices that would not have happened under 
business as usual. The tool provides a new way for technologies and resource management practices to 
progress from the lab to the field – providing fertile opportunity for partnerships between the research 
community and business. Years of industry experience across multiple programs and regions have 
demonstrated that properly designed offset systems drive clean innovation and entrepreneurialism by 
providing a clear price signal upon which to invest. A well-designed offset system builds and sustains an 
ecosystem of “clean” innovators and entrepreneurs who help us reach our de-carbonization goals. 

Offsets Provide Economic Benefits & Preserve Competitiveness. Trading and access to offset reductions 
provide necessary compliance and policy flexibility. These measures can help drive low-carbon innovative 
solutions and investments, keep compliance and program costs to a minimum, capitalize on new revenue 
streams, manage competitiveness concerns, and pursue clean investments on a logical timescale. 
Flexibility also gives regulated industries the ability to gradually transition and meet compliance 
obligations, while adopting new low-carbon strategies, technologies and processes that work best for 
their operations, human resource capacity, supply chains, and consumers. 

Offsets Help Drive Levels of Ambition & Linkages. Across today’s fragmented carbon pricing landscape 
(see Section 1), eligible, least-cost offsets will become more important least-cost compliance tools to meet 
climate targets and increase levels of ambition. Carbon programs will need more – not fewer – eligible 
GHG projects and associated reductions to 2030 and beyond. The full or partial linking of jurisdictional 
efforts through mutual recognition of tradable units, including offsets, provides greater certainty that 
units will have value into the future and be adequately financed.

C. EMPOWERING THIRD-PARTY REGISTRY (OR REGISTRIES)

Empowering Third-Party Registry (or Registries): Given DoE’s ambitious timeline to finalize and 
implement its Rule, we encourage the state to consider empowering third-party registries to administer 
Washington’s registry. Such decisions should be guided by the need to encourage program and market 
efficiencies and transparency, while also building program credibility and confidence. Third-parties can 
provide immediate, trusted offsets infrastructure to reduce state burdens, as well as facilitate the most 
efficient use of scarce resources. Third-party registries can also simplify the process for “on-boarding” 
early action credits, as existing projects are already registered on third party registries. 
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ERU Registry Unknowns. Washington’s proposed ERU registry requires more details on design, 
governance, operationalization, interface with market participants, and more. Presumably, the registry 
will track all tradeable units (EPCs and imports/exports of allowances and offsets) and therefore be the 
most vital piece of Washington’s program infrastructure. Additional information and stakeholder 
engagement is required as Washington’s rule is finalized and the registry moves from concept to 
operationalization. 

Transparency & Engagement. The registry (or registries) must publicly display ERU – including EPC/offset-
type – project documents and ownerships. For offsets, it must ensure access and viewing by the general 
public in order to draw links between offset projects and credits used for compliance. The tracking of 
offset credits also allows for traceability and accountability around offsets credits, thereby increasing 
transparency, heightening program integrity, and providing necessary access for the public. 

Common & Compatible Market Infrastructure and Oversight. Washington’s registry should support and 
manage all (or some, depending on its future relationship to CITSS) administrative efforts associated with 
the communication and display of offset projects, credit transfers, and retirements. DoE should develop 
clear guidance and operational/performance level agreements or contracts for registry service(s). These 
clear “rules of the game” and contractual arrangements should only help to strengthen program 
confidence, clarity and participation.

Compatibility & Linkage with Existing Registries. As DoE moves forward with offset program design and 
core infrastructure decisions, compatibility and potential linkage to WCI partner jurisdictions should be 
kept front-of-mind. Prioritizing these two considerations will help increase program efficiencies and 
reduce costs/burdens to business complying or investing across jurisdictions. Harmonized infrastructure 
enables linkage and broadens markets, thereby containing costs, addressing competitiveness, heightening 
market efficiencies, and achieving broader climate benefits and co-benefits across Washington State and 
beyond.

Avoid ERU/Offset Usage Limits. IETA believes that all market-based programs, including Washington’s, 
should avoid limiting the use of eligible offsets for compliance purposes to a specific percentage of an 
entity’s overall obligation. These subjective quantitative limits restrict cost-containment opportunities 
and other benefits (e.g. linkage, socio-economic co-benefits, etc.) that underpin a broad and vibrant offset 
market.

Offset Protocol Development. We applaud DoE’s proposal to adopt a broad and diverse range of eligible, 
economically-viable, and potentially scalable offset protocols. However, we would urge Washington to 
avoid the imposition of artificial geographic constraints, as proposed. Building a compliance offset system 
that allows a diversity of protocols and project types, as well as freedom of use by covered entities, will 
invigorate Washington’s program while effectively containing compliance and program costs. 
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D. ADDRESSING COMPETITIVENESS & LEAKAGE

Carbon leakage occurs when direct and indirect costs produced by an asymmetrical climate policy has a 
material impact on competitiveness that results in industrial production and new investments moving 
outside a regulated region together with the associated emissions. 

We strongly believe and advocate for compensation at an “appropriate level” to be provided to industry 
sectors facing “front-running” climate policies that are essential to avoid leakage as a result of competition 
with international – or in the Canadian context, interprovincial – competitors not facing similar costs.

Determining “appropriate compensation” should be guided by IETA’s key principles for carbon leakage
protection, a process that should reward the cleanest and most efficient entities. While adequate 
protection for competitiveness must be ensured, the appropriate compensation must not result in 
unintended consequence of discouraging the switch to economically competitive low-carbon products. 
Further, Washington’s carbon leakage provisions should avoid “locking-in”” carbon intensive technologies 
and penalizing the development of low-carbon technologies or alternative solutions. We believe that an 
ideal protection method for addressing carbon leakage should:

Be as targeted, sufficient, predictable, fair and proportionate as possible;
Be harmonized across jurisdictions;
Compensate for both direct and indirect costs;
Encourage overall emissions reductions by all traded sectors; 
Ensure the most efficient facilities do not face undue carbon costs vs. international competition;
Not affect the trading system goal to cost-effectively reduce emissions; 
Not affect the trading system goal in stimulating clean investments and innovation; 
Not put into question the trading system’s functionality, including its principles of efficiency, cost-
effectiveness, and ensuring liquidity;
Be fully rational, transparent and defensible; 
Be based on evidence not theory; and
Be transitional and linked to achieving a “level-playing field” for industrial competitiveness, 
particularly as more jurisdictions adopt climate policies and programs.

Accounting for International Trends & Approach. While making program design decisions to combat 
competitiveness and leakage concerns, Washington account for carbon developments transpiring in other
priority jurisdictions. These quickly-evolving policy landscapes speak to treatment of both direct and 
indirect costs affecting industries, as well as the net effect after comparing one system versus other
national and regional compensation schemes. At the same time, Washington must also dedicate time to 
carefully evaluating whether the potential asymmetry is of a permanent nature.8

                                                            
8 See IETA’s 2015 ‘Addressing Competitiveness & Leakage Concerns’ for further analysis and details.
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E. ELECTRICITY IMPORT & EXPORT PARITY DESIGN OPTIONS

DoE should explore how best to ensure parity between electricity imports and exports. Requiring
in-state electric power generation to bear carbon costs not faced by power delivered into Washington will 
simply cause leakage, raising prices within the state with no net carbon reduction. Other states and 
provinces within the region, including California, have successfully imposed carbon costs on imported 
electricity and there is nothing preventing Washington from doing so as well.  Similarly, in-state power 
generation that is delivered into one of these other programs should not be required to pay multiple times 
for the same ton of carbon.

CONCLUSION

IETA appreciates this opportunity to record our joint comments related to Washington State’s proposed 
Clean Air Rule. Our collective, diverse membership remains committed to supporting the successful 
creation, launch, and growth of market-based carbon pricing in Washington to help achieve the state’s 
future climate targets at least-cost. If you have questions, or require further information about our 
comments, please contact IETA’s Director of the Americas, Katie Sullivan (sullivan@ieta.org).

Sincerely,

Dirk Forrister
IETA President and CEO
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Invenergy LLC’s Comments to the Washington Department of Ecology Regarding 
the Washington Clean Air Rule, Chapter 173-422 WAC 

Invenergy LLC (“Invenergy”) and Grays Harbor Energy Center (“Grays Harbor”) appreciate the 
opportunity to provide comments to the Washington State Department of Ecology (“Ecology”) regarding 
the proposed Washington Clean Air Rule (“CAR”), Chapter 173-422 WAC, which is intended to establish 
emission standards for greenhouse gas (“GHG”) emissions from certain stationary sources located in 
Washington State, petroleum product producers or importers, and natural gas distributors in 
Washington State and which was re-issued on June 1, 2016.  As North America’s largest independent 
wind generation company, Invenergy supports responsible and well-structured carbon markets and 
believes in the need to transition to a cleaner energy future.  In fact, this is a critical part of our 
Company’s mission.  

The Washington CAR as currently drafted, however, is not an efficient or effective way for the State to 
meet its GHG reduction goals.  Instead, the CAR will create an illiquid, ineffectual carbon market, will 
result in unnecessarily high compliance costs, will drive up carbon emissions in surrounding states, and 
will be the impetus for the premature shut down of one of the most efficient natural gas combined cycle 
(“NGCC”) plants in the state of Washington.   

The proposed CAR not only embodies flawed policy choices, but also rests on shaky legal ground.  
Ecology has never before adopted a GHG regulation with neither specific statutory authority from the 
Washington Legislature nor reliance on the federal Clean Air Act.  The attempt to do so with the CAR 
exceeds any reasonable reading of Ecology’s authority.   

In addition, the CAR as applied to Grays Harbor violates the U.S. Constitution.  As explained below, the 
CAR’s increasing stringency will unreasonably interfere with Invenergy’s investment-backed 
expectations in developing the facility, and could even deprive Invenergy of all reasonable economic use 
of the Grays Harbor facility—prohibited by the Takings Clause of the Fifth Amendment.  Because the 
CAR as proposed will interfere with operation of Grays Harbor and other efficient natural gas plants in 
Washington, it also runs the risk of violating the Supremacy Clause with respect to the national coal-to-
gas shift envisioned by the Clean Power Plan (“CPP”), as well as potentially leading to violations of the 
reliability standards of the North American Electric Reliability Corporation (“NERC”), especially in the 
face of dramatically increased renewable energy penetration under the CPP.   

Finally, the CAR uniquely penalizes Invenergy because Grays Harbor is the only 100% independent 
power producer (“IPP”)-owned power plant subject to the CAR.  The severe disadvantages imposed on 
efficient in-state power production in general, and Invenergy in particular as an IPP, bear no relationship 
to the aims of the CAR and of the state and federal Clean Air Acts.  Those elements of the CAR are 
therefore arbitrary and capricious, in violation of the Washington Administrative Procedure Act. 

Fortunately, Ecology can remedy all these flaws.  Assuming the CPP withstands judicial challenge, 
Ecology need only provide that the regulation of power plants will occur under the state implementation 
plan (“SIP”) submitted by Ecology under the CPP.  This will subject Washington’s most efficient plants to 
a unified regulatory framework crafted by Ecology pursuant to the national sideboards established by 
the CPP. 
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If Ecology decides to include power plants within the CAR, rather than addressing them in the context of 
the CPP, Invenergy respectfully requests that Grays Harbor Energy Center be exempted because of its 
unique circumstances.   

In the event Ecology ignores Invenergy’s legal arguments and request for exemption, which it should 
not, Invenergy also offers Ecology a number of recommended improvements to the CAR that are 
necessary in order for NGCC units like Grays Harbor to have a chance of remaining in operation in 
Washington.  In particular, Invenergy urges Ecology to revise its baseline-setting methodology and to 
give early action credit to parties who are already investing in the clean energy economy. 

 
I. Background 

The Grays Harbor Energy Center is located in Elma, Washington and is able to produce 620 megawatts 
(“MW”) of power.  The project is owned by Invenergy, an independent power producer (“IPP”) that 
develops, owns, and operates power generation and energy storage facilities in North America and 
Europe.1  As an IPP, Invenergy, and Grays Harbor by extension, does not operate under the regulated 
and vertically integrated utility business model, meaning that there are no captive ratepayers in place to 
recover costs.  Instead, both entities rely on the market and contractual agreements to do business in 
Washington, incorporating the cost of items such as O&M and regulatory compliance into all-in prices 
for energy.  Grays Harbor is the only 100% IPP owned generation in the state of Washington covered by 
the proposed CAR.2  The project employs some of the most efficient technology available to ensure that 
its GHG emissions are as low as possible.  As proof, Chart 1 and the following table shows Grays Harbor 
to be the most carbon efficient plant of its kind in Washington State, emitting only 817 lbs of CO2 per 
MWh.3 

                                                           
1 To date, Invenergy has developed 7,654 MW of wind, consisting of over 5,576 MW of projects in operation and 
more than 2,078 MW in construction and in advanced development.  To date, Invenergy has also developed over 
144 MW of solar projects.  The Company’s thermal portfolio includes over 5,833 MW of natural gas capacity. 
Operating projects total 3,159 MW, with an additional 2,674 MW in construction and advanced development.  The 
Company has developed more than 88 MW of energy storage projects to date and has over 68 MW of operating 
energy storage projects. 
2 50.15% of Frederickson Power is indirectly owned by Atlantic Power Limited and the power sold through PPAs to 
three different Washington State Public Utility Districts (“PUDs”).  The remainder of the ownership interest in 
Frederickson, approximately 49.85%, is held by Puget Sound Energy, Inc. (“PSE”). The portion of Frederickson's 
output allocable to PSE under its ownership interest is used by PSE to meet the needs of a portion of its electrical 
customers. 
3 According to 2014 data from U.S. EPA. 



3 

Though Grays Harbor is perhaps the most carbon-efficient plant in the state, Chart 2 shows that for 
many years, it has also been one of the least-operated plants.  Washington could actually decrease its 
carbon emissions by reducing output from other plants and running Grays Harbor more—reducing to 
CO2 associated with the shifted generation by perhaps 40%.  Better yet, if unused capacity at Grays 
Harbor replaces coal generation, the net emissions from that power will be reduced by potentially 
almost two thirds (based on 2014 data from Grays Harbor and Centralia as an example).  Unfortunately, 

Table 1:  Washington State Generation Units & Average Metric Tons of CO2 per MWh
Grays Harbor Energy vs other WA CAR Covered Sources
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the CAR as proposed would foreclose those possibilities.  Grays Harbor’s baseline would be very low 
because of its efficiency and its historic underutilization.  Using that baseline, the CAR would treat Grays 
Harbor as an isolated GHG source that must reduce absolute emissions, with no regard for efficiency 
and no mechanism to assure that foregone generation from Grays Harbor is not replaced by much 
dirtier generation outside Washington.  Instead, Ecology should follow the example of the CPP and treat 
underutilized, efficient gas plants as resources to reduce overall power system emissions, even if the 
individual plants emit more. 

The CAR also fails to take account of contractual realities governing Grays Harbor operations.  Currently 
Grays Harbor has a power purchase tolling agreement4 (“PPTA”) in place with Shell Energy North 
America (“Shell”).  Under the PPTA, Shell is responsible for the delivery of natural gas to Grays Harbor 
and schedules and sells the power to the most attractive market or bidder.  Power sales from the facility 
may be made to offtakers within and outside the state of Washington.  Under the PPTA, Invenergy has 
no control over when and how often the plant runs.    

Since taking over ownership of the plant, Invenergy has been actively engaged with The Climate Trust to 
offset the impact of the plant’s emissions and will continue to invest in carbon offsets for the life of the 
Grays Harbor project.  Invenergy’s contributions to the clean energy community through these 
investments will be discussed in more detail below. 

In 2015, Grays Harbor contributed approximately $10.1 million dollars to the Washington economy 
through employee salaries, property taxes, leases, state paid expenses and the state natural gas use tax.  
Grays Harbor employs 22 full time employees with an average salary around $100,000 per employee. 

                                                          
4 Power Purchase Tolling Agreements are contracts to purchase power wherein the offtaker pays the seller a 
periodic payment for capacity for the length of the contract.  The offtaker is responsible for both the procurement 
and delivery of the fuel (e.g., natural gas) to the seller’s power plant generating units, and the scheduling of the 
generating units under contract.  
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II. The CAR’s Proposed Treatment of Grays Harbor Suffers Legal Defects that Ecology Could 
Cure By Instead Implementing the Clean Power Plan 

Washington’s courts are empowered to invalidate agency rules for lack of statutory authority, 
constitutional violations, or for being arbitrary and capricious.5  As proposed, the CAR potentially meets 
all three of these standards. 

a. The CAR as Proposed Exceeds Ecology’s Statutory Authority under the Washington Clean Air 
Act 

Ecology has never before adopted a GHG regulation with neither specific statutory authority from the 
Washington Legislature nor reliance on an EPA-approved plan under the federal Clean Air Act.  The 
attempt to do so with the CAR exceeds any reasonable reading of Ecology’s authority.  This overreach is 
particularly severe because of the CAR’s unprecedented attempt to require GHG emitters to finance 
emission reductions elsewhere, likely in entirely unrelated industries and regions of the United States. 

In proposing the CAR, Ecology relies on its authority under RCW 70.94.331.6  However, even within that 
section, the Legislature not only authorized Ecology to regulate air quality, but “directed” the 
department to “cooperate with the appropriate agencies of the United States or other states . . . with 
respect to the control of air pollution and contamination . . . .”7  The CAR’s burden on facilities like Grays 
Harbor so interferes with federal and interstate GHG reduction goals as to cast serious doubt on the 
validity of the rule.  The failure is most pronounced with regard to EPA and the CPP.  EPA calculated 
national goals on the assumption that generation could be shifted from coal to NGCC plants across state 
lines.  Because the CAR provides the opposite incentive, it fails utterly to cooperate with the federal 
effort.  The CAR similarly fails to cooperate with other states.  By constraining NGCC generation in 
Washington, the CAR will hamper the efforts of other states to reduce their GHG emissions.  For 
example, in order to comply with the CPP, coal-dependent states in the west may find themselves 
building new NGCC plants to reduce emissions while comparably efficient plants in Washington sit idle.  
This would be the antithesis of cooperation with the federal government and other states, violating 
Ecology’s statutory obligation to do so. 

b. The CAR Suffers from Federal Constitutional Defects 

In addition, the CAR as applied to Grays Harbor would violate the U.S. Constitution. 

First, the Takings Clause of the Fifth Amendment prohibits the taking of private property for public use 
without just compensation.  A government regulation may be so onerous as to effect such a taking by 
imposing costs on individuals that should fairly be borne by the public.8  In such cases, the courts 
consider factors such as “[t]he economic impact of the regulation on the claimant and, particularly, the 
extent to which the regulation has interfered with distinct investment-backed expectations,” versus the 

                                                           
5 RCW 34.05.570(2)(c). 
6 See Ecology, Proposed Rulemaking Form CR-102 at 2 (Jan. 5, 2016), available at 
http://www.ecy.wa.gov/programs/air/rules/wac173442/1510docs.html. 
7 RCW 70.94.331(4). 
8 Penn Central Transportation Co. v. City of New York, 438 U.S. 104, 123-24 (1978) (citing Armstrong v. United 
States, 364 U.S. 40, 49 (1960)). 
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character of the government action in question.9  Where a regulation deprives an owner of all economic 
use of property, a court need not even balance such factors—a “categorical” taking has occurred.10  In 
Invenergy’s case, Grays Harbor represents a massive investment of capital in an asset that would 
typically have a useful life of several decades.  When the CAR takes effect, that investment will have 
been in commercial operation for less than 10 years.  As currently proposed, the CAR will eviscerate the 
economics of Invenergy’s investment, and will therefore constitute a regulatory taking.  If Grays Harbor 
is unable to operate economically because of the CAR, it could even be the subject of a categorical 
taking.  This issue is likely unique to Grays Harbor, because Washington’s other gas plants are owned (at 
least largely) by utilities, which are allowed by law and regulation to recover just compensation from 
ratepayers for the cost of compliance. 

Because the CAR as proposed will interfere with operation of Grays Harbor and other efficient natural 
gas plants in Washington, it also runs the risk of violating the Supremacy Clause with respect to the 
national coal-to-gas shift envisioned by the CPP.  Under the doctrine of “conflict preemption,” the 
Supremacy Clause of the U.S. Constitution invalidates any state law that “stands as an obstacle to the 
accomplishment and execution of the full purposes and objectives of Congress” in enacting a federal 
law.11  This principle applies when the effects of the state law conflict with the federal law, 
notwithstanding the state law’s purpose.12  In adopting the CPP, the EPA relied on fuel switching from 
coal plants to existing NGCC plants as one of just three building blocks to reduce the power sector’s 
carbon emissions nationwide.  In determining the national and state goals for the CPP, EPA assumed 
that underutilized NGCC capacity would be redispatched across state lines to maximize displacement of 
fossil steam generation.  The CAR will thus remove a major, underutilized NGCC resource that could be 
used to offset coal generation in other states.  Even though the CAR and the CPP share a purpose of 
reducing GHG emissions, the CPP likely preempts the CAR as it applies to Grays Harbor, because the 
CAR’s effects interfere with the goals of the CPP. 

The CAR also could potentially interfere with NERC reliability standards, especially in the face of 
dramatically increased renewable energy penetration under the CPP.  Section 215 of the Federal Power 
Act (FPA) expressly preempts state actions inconsistent with reliability standards for the bulk power 
system established by NERC.13  Invenergy has not analyzed the potential reliability impacts should Grays 
Harbor be removed from service, but there is no doubt that such facilities provide increasing value to 
the grid in the form of efficient, stable, responsive generation.  Among other things, such plants provide 
ancillary services critical to “firming up” the clean but intermittent power provided by renewables, like 
wind and solar.  Renewables have dramatically increased their penetration in the western power supply 
in recent years, and the trend is only accelerating, spurred by recent federal tax incentives and the 
impending CPP.  In this environment, the loss of major providers of ancillary services, such as Grays 
Harbor, could jeopardize grid reliability.  If the CAR would cause such impacts, it would be expressly 
preempted by FPA Section 215. 

                                                           
9 Id. at 124 (citations omitted). 
10 Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1015-16 (1992) (citations omitted). 
11 Gade v. National Solid Wastes Management Association, 505 U.S. 88, 98 (1992) (quoting Hines v. Davidowitz, 
312 U.S. 52, 67 (1941)). 
12 Id. at 160-07. 
13 16 U.S.C. § 824o(i)(1), (3). 
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c. The CAR’s Unfair, Counterproductive Treatment of Grays Harbor Is Arbitrary and Capricious 

The CAR uniquely penalizes Invenergy because Grays Harbor is the only 100% IPP-owned power plant 
subject to the CAR.  The severe disadvantages imposed on efficient in-state power production in 
general, and Invenergy in particular as an IPP, bear no relationship to the aims of the CAR and of the 
state and federal Clean Air Acts.  A rule is arbitrary and capricious “if it is willful and unreasoning and 
taken without regard to the attending facts or circumstances.”14   

The tables above, taken from Ecology’s own data, amply demonstrate that Grays Harbor is among the 
most efficient natural gas power plants in the state.  Yet Ecology ignores this fact, imposing the same 
across-the-board percentage reductions on Grays Harbor as it does on the state’s least efficient natural 
gas power plants.  Ecology’s failure to draw such a common sense distinction is likely to be found 
arbitrary and capricious, in violation of the Washington Administrative Procedure Act.   

To make matters far worse, the CAR does nothing to stem GHG emissions resulting from power 
imported into the state.  The result is to hamper production from highly-efficient gas plants like Grays 
Harbor while expressly allowing power purchasers to replace that power with electricity generated 
through coal combustion in other states.  This glaring loophole allows electricity purchasers and utilities 
in Washington to comply with the CAR while actually increasing the total amount of GHGs emitted in the 
region.  This perverse outcome—directly contrary to the goal of the CAR —greatly strengthens the 
argument that the CAR is arbitrary and capricious in its proposed treatment of Grays Harbor. 

d. Ecology Has Clear Statutory Authority to Implement the Clean Power Plan 

Although the CAR ventures outside the boundaries of Ecology’s freestanding authority under the state 
Clean Air Act, the Legislature has provided Ecology with clear supplemental authority when an Ecology 
rule implements the federal Clean Air Act.  Specifically, RCW 70.94.785 authorizes Ecology to approve 
and enforce “all regulatory provisions” of “any plan . . . required or permitted under the federal clean air 
act.”15  The CPP requires each state to submit a state plan detailing how the state will meet its goal.  If a 
state does not submit a plan, the EPA will impose a federal plan directly regulating power plants in the 
state.  Thus, RCW 70.94.785 gives Ecology special authority to comply with and enforce the CPP, beyond 
what it could do under state law alone.  Allowing Grays Harbor to participate in interstate markets under 
the CPP would also greatly reduce the chance of an unconstitutional taking, and would eliminate 
concerns of federal preemption and arbitrarily disparate treatment of power generated in and out of 
state. 

III. Washington Should Not Implement a Rule Separate from the CPP or Should Exempt IPPs 
from the Rule Until the CPP Takes Effect 

Invenergy supports common sense, reasonable carbon regulation and believes in the need to transition 
to a cleaner energy future but this must be done thoughtfully, holistically, and with the understanding 
that GHG pollution is a global issue impacting the nation and the planet as a whole, rather than a local 
and regional problem impacting only individual states.  This calls for a cap and trade program that is 

                                                           
14 Hillis v. State, Department of Ecology, 131 Wn.2d 373, 383 (1997) (citations omitted). 
15 Ecology has further license under RCW 70.94.510(2) to implement the policy of coordination with the federal 
Clean Air Act announced in RCW 70.94.510, and under RCW 70.94.331(4) to cooperate with federal and other state 
agencies in controlling air pollution. 
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broader than the state of Washington and applies to electricity imports as well as in-state generation, 
which operates in partnership with other existing markets using a common compliance instrument, and 
which follows the guidance set forth by the U.S. EPA in the CPP.  Any regulation adopted by Ecology 
must recognize these guiding principles.  

a. Washington Should Not Implement a Rule Separate from the Clean Power Plan 

Instead of implementing the CAR, Washington should design a rule that can serve as the state plan for 
purposes of complying with the CPP.  Invenergy has been supportive of the CPP from the beginning, 
advocating for the rule at the D.C. Circuit Court along with our trade industry partners Advanced Energy 
Economy (“AEE”) and the American Wind Energy Association (“AWEA”).  Because the CPP is intended to 
encourage emission trading among states coast-to-coast, rather than a balkanized state-by-state 
approach, it is the most efficient way to transition the nation to a lower carbon footprint at the lowest 
cost.  The CPP also recognizes the interconnected nature of the electric grid where power is generated 
in one location and consumed in another, often across state lines.  A large and robust trading program 
that covers multiple states or the entire nation will be needed to maintain a low carbon, reliable electric 
system and to create a smooth transition with little impact on ratepayers as coal generation retires. 

b. Ecology Should Exempt Grays Harbor from the CAR 

If the State is unwilling to simply and effectively regulate all Washington power plants under the CPP, 
Ecology should at least do so as to the Grays Harbor Energy Center due to its unique circumstances.  It is 
the only 100% IPP owned plant in Washington.  IPPs are unfairly impacted by the CAR because they do 
not have captive ratepayers in place to recover the cost of compliance.  The practical result of applying 
the CAR in its current form to Grays Harbor is that one of the most efficient NGCC plants in the State of 
Washington16 may be forced to prematurely shut down.  Allowing high emitting resources to stay on line 
and forcing a low emitting resource off line cannot be the intended purpose of the CAR, and is a 
shortsighted way to address carbon regulation.  NGCC units serve a vital purpose in firming up 
renewables both in Washington and in other areas of the Pacific Northwest and NGCC units help 
maintain electric reliability in low water years.17  Grays Harbor will be sorely needed in the region to 
help both Washington and surrounding states to meet their energy requirements when large coal 
generation facilities retire in the coming years.18  The alternative is for a utility to build new gas 
generation outside Washington to meet demand, at a considerable expense to ratepayers. 

Ecology has already made special carve outs exempting certain GHG emitters from the CAR in WAC 173-
422-040.  More specifically, the CAR does not apply to TransAlta Centralia Generation (“Centralia”).  In 
2014, Centralia generated 8,143,658 short tons of CO2

19 and the plant is not slated to retire its first unit 
until 2021—four years into the CAR compliance period—and will not be completely shut down until the 

                                                           
16 Based on 2014 numbers provided in Table 1, page 3 of this filing. 
17 IPPs also play an important role by offering power at competitive prices that may be much lower than what a 
vertically integrated utility can offer. 
18 Portland General Electric’s Boardman coal plant in Oregon will retire at the end of 2020.  For TransAlta’s 
Centralia coal plant in Washington, unit 1 is slated to retire by the end of 2020 and unit 2 by the end of 2025.  For 
PSE, Talen Energy, Portland General Electric, Avista Corporation, PacifiCorp, and NorthWestern Energy LLC’s 
Colstrip plant in Montana, units 1 and 2 will retire no later than July of 2022. 
19 State of Washington Department of Ecology Report - Washington Mandatory Greenhouse Gas Reporting 
Program – Reported Emissions for 2012 – 2014, January, 2016. 
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end of 2025.  Ecology must also excuse Grays Harbor from compliance or risk losing this valuable, low 
carbon resource from its generation portfolio.  It is worth noting that in 2015 Grays Harbor contributed 
approximately $10.1 million dollars to the Washington economy through employee salaries, property 
taxes, leases, state paid expenses and the state natural gas use tax.  Grays Harbor employs 22 full time 
employees with an average salary of $103,009 per employee.  This revenue and these jobs could be lost 
if Grays Harbor is not granted the exemption it seeks. 

IV. Ecology Should Set a Baseline That Recognizes Industry Trends and Early Action 

Invenergy’s position is that (1) Washington should not implement a clean air rule separate from the CPP 
and (2) that if CAR is implemented Grays Harbor should be exempt.  In the event Ecology does not grant 
Invenergy’s request, there are a number of changes that should be made to the CAR to achieve the 
desired reductions at the lowest cost to covered units and ultimately to ratepayers. 

As has been noted in the CAR planning documents, Grays Harbor will be covered by the rule beginning in 
2017.  Historically Grays Harbor has not always run as often as it has recently.  In high water years 
hydropower facilities provide the majority of power to the region and NGCC units provide a reliable 
source to supplement that supply when needed.  As a result, the CO2 emissions from Grays Harbor in 
past high water years is significantly less than it is today.  In 2012, a high water year, Grays Harbor 
emitted only 60,243.5 metric tons of CO2, far below the 100,000 metric ton standard that triggers 
coverage under the CAR.  Conversely in 2013 and 2014, low water years, the plant was needed for 
reliability reasons and ran more often, emitting 578,508 metric tons of CO2 and 649,533 metric tons of 
CO2, respectively.    

Under the currently proposed CAR, Ecology will set a baseline of emissions for every covered party 
based on 5 years of data from 2012 to 2016.  This is problematic for all gas-fired generation because it 
fails to take into account the monumental shift in the nation’s generation portfolio from coal-fired to 
gas-fired generation.  This shift is due to the low cost of natural gas, the need for additional firming 
capacity to support the enormous growth of renewables, and the fact that gas-fired GHG emissions per 
megawatt-hour are roughly half that of coal.  As coal generation comes off the system, the increased 
use of gas-fired generation is therefore a very positive development, both in terms of the economy and 
the environment.  That is why CPP building block 2 explicitly supports this shift.   

The CAR, however, would push in the opposite direction.  By focusing solely on the fact that GHG 
emissions inevitably increase at gas-fired facilities as they are utilized more often, Ecology is penalizing 
NGCC units like Grays Harbor for stepping into the breach.  Thus a perverse message is sent to owners of 
gas-fired generating facilities:  the more you help transition us away from coal and support renewables, 
the more we will penalize you.  Most egregious, the rule will unfairly penalize the most efficient units in 
the state and reward entities who have dragged their feet on technology and other clean energy 
investments. 

Under the proposed CAR, Ecology will assign a GHG emission reduction pathway to all covered parties 
with a baseline above 70,000 MT CO2e.  The reduction pathway decreases annually by an additional one 
and seven tenths of a percent (1.7%) of the covered party’s baseline GHG emissions value.  For Energy 
Intensive and Trade Exposed (“EITE”) covered parties the CAR applies a totally different, efficiency-based 
baseline, crediting those who have already taken steps to reduce their emissions and who emit less 
carbon than typical facilities in their industries.  More specifically, the CAR applies an individual 
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approach, comparing the efficiency level of the EITE with its national peers.  The more efficient a 
business already is, the fewer carbon reductions it would have to make, properly recognizing the efforts 
some companies have already made to be more efficient and reduce their emissions.  EITEs are also 
allowed to increase emissions when they increase production, as long as they meet their efficiency 
targets. 

It is counterintuitive that Ecology would provide special allowances to efficient EITE entities but not to 
efficient stationary sources.  Grays Harbor is already one of the most efficient power plants and NGCC 
units in Washington.  The State needs policies that reward clean and efficient facilities, not punish them, 
which is what the CAR does in the case of Grays Harbor.  Instead, the more efficient a stationary source 
is, the fewer carbon reductions it should be required to make.  It is inequitable to require units who 
have made significant investments in environmental control technology to reduce their emissions by the 
same amount as units who have made zero investment in environmental control technology.  This 
methodology will penalize early actors like Grays Harbor.  

Instead of using the last five years of emissions data to calculate each unit’s individual baseline, Ecology 
should give each covered source, by generating type, the same baseline.  Ecology should first determine 
what technology is best in class for each generating type.  For each type, Ecology should then calculate, 
based on this best in class technology and industry trends, three uniform baselines20 that are applied 
across the board to stationary sources.  Applying a universal baseline by generation type will allow 
Ecology to reduce GHG emissions in the state of Washington in the fairest and most equitable manner—
by holding every covered source to the same standard.  Appropriately, the least efficient units would be 
required to make the most significant changes and investments in the clean energy community, or run 
less frequently, and the most efficient units, like Grays Harbor Energy Center, would be rewarded for the 
investments they have made to date. 

If Ecology is unwilling to alter the way the baseline is calculated, which Invenergy strongly argues 
against, Ecology should retain Section WAC 173-442-050 of the CAR as proposed, which creates a 
reasonable measure to account for aberrations in emissions data: 

(3) Process to calculate a Category 1 baseline GHG emissions value 

(b) Ecology may omit a specific calendar year from calculating the baseline GHG emissions value 
when the data meets at least one of the following criteria: (i) The data represents a significant 
difference from the average data based on all of the following: 

(A) Primarily caused by a change in the GHG emissions calculation methodology approved under 
chapter 173-441 WAC during the baseline period that is not correctable by adjusting the existing 
reported GHG data; 

(B) The GHG emissions calculation methodology produced a fifteen percent or more difference 
between that calendar year's GHG emissions and the 2012 through 2016 average of GHG 
emissions using the methodology in (a) of this subsection; and 

                                                           
20 Separate baselines would be set for coal-fired generation, NGCC generation and natural gas simple cycle 
generation in line with currently available technology for those generation types. 
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(C) The change is not the result of a process or production change regardless of how large, 
unusual, or outside of the control of the covered party; or 

(ii) The calendar year contains a period of curtailment. 

 

This provision is critical to setting a proper baseline if Ecology’s proposed methodology is adopted.   

Ecology should also revise the GHG reduction pathway to recognize the low carbon energy that Grays 
Harbor provides to the region.  If the methodology suggested above is not adopted, in the alternative 
the baseline from which the 1.7% reduction is made annually should be measured using the unit’s 
highest year to date, in line with future projections.  Last, if Ecology is unwilling to revise the CAR 
baseline calculation methodology and reward Grays Harbor for its investments in the most efficient 
technology available, at the very least the year 2012 should be omitted from its baseline calculation.   
2012 represents a significant aberration from 2013-2014 emissions and its inclusion in the baseline 
would be punitive.  In 2012 Grays Harbor’s CO2 emissions were 60,243.5 metric tons.   The average of its 
CO2 emissions from 2013 to 2015 is 799,111 metric tons per year, approximately 1,326% higher than in 
2012. 

V. A Robust Trading Platform with Fungible Compliance Credits is Necessary to Reduce 
Compliance Costs 

Independent of the baseline calculations, Invenergy also has issues with several aspects of the CAR that 
relate to the structure of the ERU market it will create. 

a. Ecology Should Issue Tradeable, Fungible Compliance Instruments 

While the re-issued CAR gets one step closer than the original proposal to a more robust trading 
platform by creating a reserve and registry for Emission Reduction Units (“ERUs”) and not limiting the 
external bodies from which covered parties can obtain ERUs, it does not facilitate the creation of 
fungible, tradeable allowances that covered entities could offer on a broader, national carbon trading 
platform. Without such allowances, the intended effect of the rule could take more time and more 
administrative cost to implement.  There is no price transparency into the cost to generate, buy, or sell 
an ERU because they are valid only in Washington.  This means that covered entities will be more likely 
to purchase allowances from markets outside of Washington because those transactions are potentially 
more efficient and likely less expensive than implementing actual emissions reductions at their facilities 
or investing in Washington projects.  In addition, the CAR does not create a liquid market for trading 
ERUs because third parties are not permitted to hold or trade them.  This limitation is unnecessary, and 
will severely limit the efficacy of the program.  Invenergy encourages Ecology to engage in discussions 
with California, the Regional Greenhouse Gas Initiative (“RGGI”), and Quebec to better understand how 
their programs are designed and how Washington’s program can be integrated with those trading 
programs. 

b. The Use of ERUs Instead of Allowances Will Result in Unintended Consequences 

The CAR’s failure to utilize fungible, tradeable allowances as the compliance instrument means (1) that 
funds used to purchase allowances in other markets will fund projects in other states, not Washington; 
and (2) that the cost of compliance eventually passed along to ratepayers will be higher than necessary 
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to achieve Washington’s carbon reduction goals.  A higher cost of compliance translates to a higher cost 
of energy for ratepayers such as vulnerable low-income customers, for whom even small increases in 
power bills can have major impacts, and commercial and industrial companies who already run on thin 
margins and cannot absorb the cost of more expensive power.  This will hurt Washington residents and 
drive businesses out of the state.  A higher cost of compliance will also likely result in the shutdown of 
efficient IPP generators like Grays Harbor who do not have ratepayers from whom to recover the costs 
of compliance.  In addition, it will discourage future investment in Washington by other IPPs.  Based on 
2014 data, Grays Harbor’s CO2 rate is approximately 40% better when compared to older generation gas 
turbines.  This means that if Grays Harbor is forced to curtail its output or to shut down, (see Chart 1 and 
Table 1, Page 3), that output would have to be replaced by units with CO2 emission rates approximately 
40% worse.21  

c. Ecology Must Apply the CAR in a Fair and Equitable Manner 

The CAR should be applied to both in state generating facilities as well as the importers of electricity.  
Currently the CAR does not apply to imported generation, only to owners and operators of (i) stationary 
sources located in Washington; (ii) petroleum product producers in Washington or importers to 
Washington; or (iii) natural gas distributors in Washington.  WAC 173-442-020(1)(j).  First, it is 
unequitable to apply the CAR to petroleum product importers but not to parties importing GHG emitting 
power into the state.  Second, a failure to apply this regulation to importers will put in-state generation 
at a significant commercial disadvantage to generators outside of the state and make it difficult for 
those generators to sell their power inside or outside the state.  For example, a utility or other offtaker 
in Washington who wanted to avoid compliance with the CAR could simply sign a PPA with a coal or gas 
unit across the border.  Given that Grays Harbor is one of the most efficient NGCC units in Washington 
due to its very low heat rate, it is highly likely that the out-of-state generation serving Washington load 
would be more carbon intensive and would generate more GHG emissions than Grays Harbor.  Given the 
global nature of GHG pollution, this is not a desirable result and will have the opposite impact than the 
CAR intends.  Washington should instead adopt a rule modeled on California’s Cap and Trade program, 
which applies to both in-state and out-of-state generators. 22 

VI. Ecology Must Provide Covered Parties a Broad Array of Compliance Options 

Compliance options under the CAR are limited for Grays Harbor and Invenergy by our position in 
Washington as the only 100% IPP-owned facility and by our PPTA with Shell.  Invenergy cannot comply if 
the re-issued CAR is not amended to (1) create an initial baseline of streamlined, fungible, tradeable 
allowances that covered entities could offer on a broader, national carbon trading platform (discussed 
above); (2) allow covered parties to purchase credits from external carbon markets to meet 100% of 
their compliance obligation through the life of the CAR; (3) give non-EITE entities like Grays Harbor early 
action credit for the investments they have made in improving the environment and reducing GHG 
emissions to date; and (4) allow covered parties to purchase offsets or make investments in projects 
outside of Washington. 

                                                           
21 Including base load, startup/shutdowns and other transient operating modes. 
22 17 Cal. Code Regs. § 95811(b) (entities covered by cap-and-trade program includes all “First Deliverers of 
Electricity,” defined to include both generating facilities and electricity importers). 
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Under the draft CAR, each covered party must keep their total GHG emissions at or under their assigned 
baseline, less the 1.7% annual reduction, or produce ERUs to cover any overages.  ERUs must come from 
emission reductions occurring within Washington unless derived from allowances from external 
emission markets.  The CAR provides covered parties with the following options to generate ERUs: 

If actual emissions are below the GHG emission reduction requirement for a compliance period, 
the party will receive ERUs for the difference between the reported emissions and the 
requirement; 
Purchase of credits from external emission markets, with limitations; and  
Through emission reduction projects or programs occurring within Washington State. 

ERUs can be banked for up to 10 years and can be exchanged and sold to other covered parties but the 
CAR does not provide any early action credit for non-EITE parties like Grays Harbor. 

a. Option 1 – Technological Improvements or Curtailment 

In order to take advantage of the first option for generating ERUs, Invenergy would have to either invest 
in technological efficiency improvements at Grays Harbor or simply run less often.  Grays Harbor utilizes 
two GE 7FA.03 gas turbines.  GE F-class turbine technology was introduced to the industry over 25 years 
ago.  It is the world’s most-deployed gas turbine with over 1,100 installed units, 50 million fired hours, 
and best in class reliability at 99.3%.  Grays Harbor’s gas turbines are equipped with GE’s dry low nitrous 
oxide (DLN) system to improve heat rate efficiency.  The plant is equipped with Selective Catalytic 
Reduction System (“SCR system”) and carbon monoxide (“CO”) catalysts which guarantee nitrous oxide 
(“NOx”), CO, and ammonia emission levels below air permit approved levels.  Discussions with GE have 
confirmed that there is no existing technology in development which would allow Grays Harbor to 
reduce CO2 emissions directly.  While there is an option to make an investment in $48 million worth of 
new equipment, this investment would result in a one-time improvement that is less than the 1.7% 
reduction Grays Harbor is required to make annually. 

In addition, curtailment of the facility is not a real compliance option for Grays Harbor either, 
particularly through the end of its contract with Shell.  Under the PPTA, Shell is responsible for the 
delivery of natural gas to Grays Harbor and schedules and sells the power to the most attractive market 
or bidder.  This is a very common structure for a PPTA.  Under the PPTA, Invenergy does not have any 
control over when and how often the plant runs or where the energy is delivered.23  Thus, there is no 
way for Invenergy to curtail the operations of the unit under the current contract and Invenergy will be 
left guessing how many ERUs to procure by other means to cover the estimated overages. 

b. Option 2 – Purchase Compliance Credits from External Markets 

The purchase of compliance credits from external carbon markets is the most viable way for Invenergy 
to comply with the CAR and continue operations in Washington State, but under the re-issued rule 
Invenergy will be limited in its ability to utilize that option.  While Invenergy appreciates that the re-
issued rule would not limit the external bodies from which covered parties can obtain allowances to 

                                                           
23 Long term PPAs or PPTAs are very important for financing or re-financing merchant generating units.  IPPs who 
operate merchant plants that are not under long term PPAs or PPTAs do so at their own risk.  Depending upon the 
energy markets in the surrounding area, financial institutions/lenders are not always comfortable financing 
projects that do not have long-term PPAs or PPTAs. 
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generate ERUs, currently only the Regional Greenhouse Gas Initiative, California’s cap-and-trade 
program, or Quebec’s cap-and-trade program are options.  The larger problem is that under the re-
issued rule, after the 2020-22 compliance period, a covered party’s use of allowances is cut in half and 
limited to 50% of its compliance obligation.  This percentage is decreased each compliance period until it 
reaches 5% in 2035.  Essentially, ramping down this compliance option will place a mounting burden 
Grays Harbor for no reason.  As stated above, under its current contract with Shell, Invenergy will be left 
guessing how many ERUs to procure to address an unforeseen amount of overages.  The easiest and 
cheapest way for Invenergy to cover those overages and comply with the CAR is to procure compliance 
credits from other carbon markets.  If the current proposal is adopted and options are limited there will 
be very few ways to control costs and continue to run a financially viable operation at Grays Harbor.  
Invenergy respectfully requests that Ecology revise the rule to allow covered parties to purchase credits 
from external carbon markets to meet 100% of their compliance obligation through the life of the CAR.  
This is the only way for an IPP like Invenergy, without ratepayers, to even conceivably comply with the 
proposed regulation. 

c. Option 3 – Invest in Emission Reduction Projects or Programs 

The CAR also provides that covered parties can generate ERUs by investing in emission reduction 
projects or programs occurring within Washington State.  The activities and programs generating ERUs 
need to result in real, specific, identifiable, quantifiable, permanent reductions that are verifiable and 
additional to existing law or rule with certain exceptions.  Proposed WAC 173-442-160 lists 
transportation activities, combined heat and power activities, energy activities, livestock and agricultural 
activities, waste and wastewater activities, industrial sector activities, certain Washington Energy Facility 
Site Evaluation Council (“EFSEC”)-recognized emission reductions, and Ecology approved emission 
reductions.  Reductions that occur under the following programs can also be used for compliance under 
the CAR: 

The CPP 
Washington’s GHG emission performance standard 
Washington’s CO2 mitigation standard for fossil-fueled thermal electric generation facilities 
Commute trip reduction programs 
 

Invenergy applauds Ecology for allowing covered parties to comply with the CAR by counting reductions 
required under the above existing programs as well as certain EFSEC-recognized emission reductions, 
but Invenergy still has concerns with some of the compliance options. 

 
i. Compliance Using Offsets 

Ecology should also allow entities who have been making clean energy investments for many years to 
get early action credit.  Grays Harbor currently operates under the Satsop Combustion Turbine Project’s 
(“Satsop”) Greenhouse Gas Mitigation Plan,24 approved by the EFSEC and implemented by The Climate 
Trust to meet the requirements of the Washington Carbon Dioxide Mitigation Program.25  To our 

                                                           
24 See Attachment A 
25 See Chapter 80.70 RCW 
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knowledge, Grays Harbor is the only covered source under the CAR with a plan like this in place.  Since 
2008, The Climate Trust has received offset project funding in the amount of $2,563,288.03 from Grays 
Harbor, $1,907,563.17 of which was invested directly in projects both inside and out of the state of 
Washington and which offset 237,931 metric tons of carbon.26  The projects include the following: 

Farm Power Rexville Dairy Digester in Washington 
Revolution Energy Solutions (RES) Lochmead Dairy Digester in Oregon 
Cedar Grove Composting in Washington 
Environmental Credit Corp. Composting Portfolio in Delaware 
Camco Afognak Island Forestry in Alaska 

 
Ecology should amend the proposed CAR to give non-EITE entities like Grays Harbor early action credit 
for the investments they have made in improving the environment and reducing GHG emissions to date.  
Ecology should also amend the CAR to allow covered parties to make investments in projects outside of 
Washington so long as they meet the requirements for verification.  At the very least, Ecology should 
grant parties ERUs for project investments made under existing, EFSEC-approved GHG mitigation plans. 
 
Under the current proposal, Invenergy will not get any credit for its investments in the clean energy 
community until the compliance period begins.  In addition, the rule is vague regarding whether 
investments made under the Carbon Dioxide Mitigation or other similar programs outside Washington 
meet the requirements of the CAR.  If not, Invenergy will be forced to defund those projects and find 
new, not-yet-financed or operating projects in-state to invest in.  While this sounds like a simple task 
and a positive outcome for the state, our discussions with The Climate Trust reveal otherwise.  These 
projects can take years to get up and running and there are simply not that many of them.  Financing is 
often based on the price the project can expect to get for the offsets it creates and then sells but 
because there is currently no price transparency into the cost of an ERU (see Section V), projects will not 
be able to rely on expected revenue from Washington’s ERU market for some years.  The CAR as 
currently proposed would disrupt funding for projects that are already operating well and producing 
real, quantifiable reductions in GHG emissions and will make it very difficult for covered parties to find 
new projects in the state to fund for CAR compliance.   
 
Trading and access to offset reductions provide necessary compliance and policy flexibility.  These 
measures can help drive low-carbon innovative solutions and investments, keep program and 
compliance costs to a minimum, capitalize on new revenue streams, manage competitiveness concerns, 
and pursue clean investments on a logical timescale.  Flexibility also gives covered sources like Grays 
Harbor the ability to gradually transition and meet compliance obligations, while adopting new low-
carbon strategies, technologies, and processes that work best for their operations, human resource 
capacity, supply chains, and consumers. 
 
Not only is a failure to grant covered parties like Invenergy early action credit for GHG reduction 
investments inside and out of Washington poor policy, it contravenes the Satsop GHG Mitigation plan 
approved by EFSEC.  On page 5 under “Preemption and Sunset,” the plan states as follows: 
 

If a new state or federal law imposes requirements on the Certificate Holder to limit, mitigate or 
offset greenhouse gas emissions, EFSEC will support the Certificate Holder in obtaining credit 

                                                           
26 See Attachment B 
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under any such new laws, regardless of preemption, for early action for offsets already funded 
under this Mitigation Plan. 

 
For the past nine years Invenergy has made business decisions and has formulated contracts with 
offtakers with the understanding that investments made under this plan would translate to early action 
credit under any future GHG mitigation regulation.  Ecology must recognize the agreement put in place 
between Invenergy and the EFSEC many years ago and allow Invenergy to obtain credit for early action 
for offsets already funded under its Mitigation Plan. 
 

ii. Compliance Using RECs 
 
Ecology’s cost-benefit analysis supporting the CAR assumes a REC price of $1.50 to $5.00 per MWh, 
translating to a CAR compliance cost of about $3 to $11 per MTCO2e.27  For purposes of compliance with 
Washington’s renewable portfolio standard, as well as with the proposed CAR, RECs are tracked through 
the WREGIS system, operated by the Western Electricity Coordinating Council (“WECC”).28  The WECC 
maintains a public database of contact information for active WREGIS account holders.29  However, 
WREGIS does not appear to report market information beyond “aggregated data on account holders, 
generating units, and certificates.”30  Apparently not even REC prices or the number of certificates held 
(and thus potentially available for purchase) from individual holders are made public.  This lack of 
transparency into the price for Washington RECs makes this compliance option impractical and 
uncertain.  As an IPP, Invenergy cannot adequately contract with an offtaker without knowing its 
exposure to compliance costs so that it can accurately mitigate the resulting risk. 

VII. Additional Information and Clarification is Needed Regarding the ERU Reserve 

The re-issued draft rule would create a reserve to address comments received from industry and 
environmental stakeholders about protecting and encouraging business growth while also reducing 
carbon pollution.  The reserve would operate by banking a small percentage of the ERUs generated by 
covered parties (2%).  As Invenergy understands it, Ecology can assign reserve ERUs to covered parties in 
the following priority order: (1) curtailed sources that restart operations; (2) new sources and existing 
sources that expand or physically modify their operations; (3) changes in production levels; (4) 
harmonizing ERU generation with actual GHG emission reductions; (5) for energy efficiency and 
renewable energy projects and programs in environmental justice communities; and (6) for voluntary 
green power renewable programs.31  Ecology should provide additional guidance explaining under what 
circumstances ERUs from the reserve could be applied to a stationary source like Grays Harbor (for 
example, in response to changes in production under (3)) and should set clearer guidelines as to when 
the need for the reserve is triggered. 

 

                                                           
27 Washington Department of Ecology, Pub. no. 16-02-008, “Preliminary Cost-Benefit and Least Burdensome 
Alternative Analysis: Chapter 173-442 WAC Clean Air Rule and Chapter 173-441 WAC Reporting of Emissions of 
Greenhouse Gases” at 15 (June 2016). 
28 WAC 194-37-210(1); proposed WAC 173-442-020(1)(q). 
29 See https://portal2.wregis.org/myModule/rpt/myrpt.aspx?r=1&TabName=Generator. 
30 WECC, “WREGIS 101,” https://www.wecc.biz/Pages/101.aspx#/WREGIS. 
31 Proposed WAC 173-442-240(4). 



 

17 
 

We appreciate this opportunity to provide Invenergy’s views on the draft CAR, and would be pleased to 
provide additional information or to answer any questions you may have.  



































VIA EMAIL: AQComments@ecy.wa.gov 

July 22, 2016 

Mr. Sam Wilson  
Department of Ecology 
P.O. Box 47600 
Olympia, WA  98504-7600 

Re:  Comments on Proposed Washington State Clean Air Rule (CAR) 

Dear Mr. Wilson: 

KapStone Kraft Paper Corporation (KapStone) appreciates the opportunity to provide 
comments on the Department of Ecology’s proposed Clean Air Rule (CAR) (Chapter 173-
442 WAC). KapStone’s comments are presented below.  KapStone owns and operates 
one of the largest integrated Kraft mills in the Pacific Northwest located in Longview, 
Washington (“The Longview Mill”).  

KapStone fully supports and endorses the comment package submitted by the 
Northwest Pulp and Paper Association (NWPPA). 

The Proposed Rule Penalizes Early Action 

As proposed, not only does WAC 173-442-070(2) not recognize early action, the rule 
effectively penalizes early action.  Over the past fifteen years, the Longview Mill has 
made significant reductions of its greenhouse gas (GHG) emissions.   

The Longview Mill voluntarily joined the Climate Registry (TCR) as one of the founding 
members in April of 2008. The Longview Mill was the first pulp and paper mill in North 
America, to have an inventory certified under TCR requirements. 

The Longview Mill entered its 2000-2010 emissions inventory to TCR for public review. 
TCR acknowledged the Longview Mill as the first member to submit so many years of 
data.

Since 2000-2001, the Longview Mill has reduced its carbon dioxide (CO2) emissions 
from fuel firing by over 75% on both mass and intensity bases, this is equivalent to over 
400,000 metric tons of CO2.  



The Longview Mill is highly efficient in terms of GHG emissions already; it generates over 
90% of its steam from biogenic fuels and balances the rest with natural gas firing. 
Besides this, natural gas is used as a fuel for its lime kilns. The opportunities left to 
reduce the amount of fossil fuels being fired are minimal at this point short of curtailing 
production. The Longview Mill also operates a Combined Heat and Power (CHP) system 
over 35 MW. CHP is widely considered one of the best means of reducing GHG emissions 
globally due to the increased efficiencies.  

The above improvements and existing mill systems have been the results of multiple 
projects and capital investments from recognizing the need to decrease fossil fuel 
consumption. The Longview Mill has been part of the solution and must be recognized as 
such.

WAC 173-442-070(2) requires a facility such as the Longview Mill to compute its 
baseline GHG emissions as the average emissions during the 2012 through 2016 period. 
The current proposed rule would impose additional significant reductions over the 
Longview Mill that would be extremely difficult and expensive to achieve if even 
possible.   

The rule must be modified to provide credit and recognition for these early actions such 
as those implemented by the Longview Mill.   

Ecology made a similar request to EPA to recognize early action as part of the state’s 
comments of the proposed Clean Power Plan (CPP) dated December 1, 2014. The same 
logic should be used for the proposed CAR rule.  

GHG Baseline 

Facilities that can accurately count and demonstrate a different baseline period should 
be allow to do so. The Longview Mill should be allowed to use its GHG data submitted 
and third-party verified under the TRC protocols back to year 2000 to establish its 
baseline.  



Recognition of Existing CHP Systems 

As included in the NWPPA comments, the proposed CAR penalizes covered parties 
operating existing CHP systems.  The rule should incentivize the utilization and 
optimization of existing CHP systems instead of penalizing it since it is widely considered 
one of the best means of reducing GHG emissions globally due to the increased 
efficiencies. KapStone supports the generation of ERUs for existing CHP systems. 
Avoided GHG emissions as a result of operation of existing CHP will continue into the 
future.   

Please contact me if you have any questions about these comments.  KapStone would 
be pleased to meet with you to further outline our concerns. 

Sincerely,

Patrick W. Ortiz 
Director, Engineering, Environmental and Safety 





























































July 22, 2016 

Sam Wilson 
Department of Ecology 
State of Washington 

Re: Chapter 173-442 WAC, Clean Air Rule 

 

Dear Mr. Wilson,  

Thank you for the opportunity to comment on the Department of 
Ecology’s proposed Clean Air Rule to reduce greenhouse gas emissions. 
Because the Department is contemplating allowing covered parties to 
satisfy their compliance obligations under the proposal using greenhouse 
gas allowances purchased from California’s cap-and-trade system, I write 
to share important information about the status of the California market.  

The Department should be aware that California’s carbon market is 
significantly oversupplied at present, meaning that the total supply of 
compliance instruments available in the market significantly exceeds the 
demand for those instruments. The California program’s legal future is 
also highly uncertain. If the program expires at the end of its current 
authorization through December 2020, then the oversupply conditions will 
worsen and the environmental consequences of allowing covered parties in 
Washington to use allowances issued by an expiring program in California 
will be severe.  

While the Department’s proposed Clean Air Rule does not by itself allow 
covered parties in Washington to submit California allowances for 
compliance, the accompanying cost-benefit analysis explicitly 
contemplates this outcome and the proposal itself creates a process for 
approving greenhouse gas allowances issued by external markets.  

The presence of oversupply conditions in an approved external emission 
market would reduce the environmental integrity of the Department’s 
proposal. Purchasing allowances from an oversupplied market would not 
lead to greenhouse gas emission reductions because such a purchase would 
have no impact on the emissions in the seller’s market, and therefore the 



 

 

credit generated for compliance under the Clean Air Rule would not 
reflect a real emission reduction. In the worst-case scenario, sufficient 
oversupply in an approved external emission market could completely 
negate the anticipated benefits of the proposed rule during the first two 
compliance periods, during which time these external allowances could be 
used for 100% of compliance obligations.   

To account for the risks identified here, the Department should conduct 
additional analysis of oversupply conditions in California’s cap-and-trade 
program prior to making any decision to approve allowances from this 
market. It should also explicitly consider the environmental integrity 
impacts of recognizing California allowances in its final cost-benefit 
assessment—including a consideration of the impacts should California’s 
program expire at the end of 2020, as is currently codified in California 
state regulations.  

1.  The proposed Clean Air Rule is designed to allow covered parties to 
comply by purchasing allowances from California’s cap-and-trade 
program.  

Under the Department’s proposed rule, covered parties with greenhouse 
gas emissions above their assigned targets must acquire sufficient Emission 
Reduction Units (ERUs) to cover the excess emissions,1 with ERUs 
equivalent to one metric ton of carbon dioxide equivalent (tCO2e).2 ERUs 
can be generated by emission reductions made at covered parties’ 
facilities, from approved projects or programs that reduce greenhouse gas 
emissions (including carbon offset protocols and renewable energy 
credits), or by the purchase of allowances from external emission markets 
approved by the Department.3 The use of allowances from approved 
external emission markets can account for 100% of the compliance 

1  WAC 173-442-200.  
2  WAC 173-442-020 subd. (1)(m) (defining “ERUs”); WAC 173-442-020 

subd. (1)(d) (defining CO2e with respect to global warming potentials 
(GWPs) listed in WAC 173-441-040). The Department proposes using 100-
year GWPs from the 1995 IPCC Report for emissions in years 2013-14 and 
100-year GWPs from the 2007 IPCC Report for emissions in 2015 and 
beyond. WAC 173-441-040, Table A-1.  

3  WAC 173-442-110.  



 

 

obligations in the first two compliance periods (2017–2019 and 2020–
2022), with the allowable share falling to 50% and lower in subsequent 
compliance periods.4  

In order for the Department to approve allowances from an external 
emission market under the proposed rule, three conditions must be met: 
(a) the allowances are issued by an established multi-sector greenhouse gas 
emission reduction program, (b) parties covered by the Department’s 
Clean Air rule must be eligible to purchase the external allowances, and (c) 
the external allowances must be derived from methodologies consistent 
with the Department’s own approach.5  

While the decision to approve external allowances is left to future 
Department discretion, it is clear that the Department’s proposal 
contemplates the use of California allowances. On paper, California’s cap-
and-trade program could potentially meet all of the Department’s criteria; 
and in practice, the Department’s preliminary cost-benefit analysis of the 
Clean Air Rule explicitly contemplates this outcome.6  

2.  California’s carbon market is currently oversupplied.  

As has been widely reported in recent months, California’s carbon market 
is experiencing a significant oversupply condition in which the supply of 
available compliance instruments exceeds demand.7 In February 2016, the 
government-sponsored auction cleared at the price floor, but for the first 

4  WAC 173-442-170, subd. (2)(a), Table 3.  
5  WAC 173-442-170 subd. (1).  
6  Department of Ecology, Preliminary Cost-Benefit and Least-Burdensome 

Alternative Analysis, Chapter 173-442 WAC (Clean Air Rule) & Chapter 173-
441 WAC (Reporting of Greenhouse Gases), Report # 16-02-008 (June 2016) 
at 14–15 (estimating the cost of external market emissions by reference to the 
linked California-Québec cap-and-trade market, with costs estimated 
between $13–14 per tCO2e); id. at 22, 23, 33 (reporting the cost of compliance 
with reference to external market emissions cost estimates based on the 
linked California-Québec cap-and-trade market). 

7  Danny Cullenward and Andy Coghlan, Structural oversupply and credibility 
in California’s carbon market. The Electricity Journal 29(5): 7–14 (2016). Free 
access to this article is available through August 13, 2016, at the following 
address: http://authors.elsevier.com/a/1TGUH3ic-~q2YZ.  



 

 

time in the program’s history, not all available current-year vintage 
allowances sold out.8 Shortly thereafter, secondary markets began trading 
at slightly below the auction price floor.9 In May 2016, the auction failed 
spectacularly, with 90% of available allowances going unsold.10 Valued at 
the auction price floor, these allowances were worth over $880 million.11 
As these auction and secondary market data indicate, California’s cap-and-
trade market is oversupplied.  

The California Air Resources Board (CARB), which regulates the 
California carbon market, may be the only entity with the necessary data to 
calculate the full extent of oversupply. While CARB has not publicly 
quantified or acknowledged the oversupply condition, it has projected that 
expected emissions from regulated entities in 2020 will be below the 
market cap in that year12—a condition that guarantees oversupply. 
Meanwhile, the Sacramento Bee has cited an estimate from ICIS, a market 
intelligence firm, that the California cap-and-trade program is 
oversupplied by over 250 million tCO2e.13   

8  CARB, February 2016 Joint Auction #6 Summary Results Report, 
http://www.arb.ca.gov/cc/capandtrade/auction/feb-
2016/summary_results_report.pdf.  

9  Data from one secondary market index (ICE, Inc.) are freely available at 
http://calcarbondash.org/.  

10  CARB, May 2016 Joint Auction #7 Summary Results Report, 
http://www.arb.ca.gov/cc/capandtrade/auction/may-
2016/summary_results_report.pdf.  

11  Cullenward and Coghlan, supra note 7. 
12  CARB, Preliminary Draft Proposed Regulation Order and Staff Report (July 

19, 2016) at 12 (projecting that emissions from sources regulated under the 
cap-and-trade program will be 322.6 million tCO2e, which is lower than the 
cap for that year at 334.2 million tCO2e), 
http://www.arb.ca.gov/cc/capandtrade/draft-ct-reg_071216.pdf.  

13  Carbon Market Compliance Association, Fixing California’s Cap-and-Trade 
(June 8, 2016) (on file with author); Dan Walters, California cap-and-trade 
emission auctions could face bleak future, Sacramento Bee (June 20, 2016) 
(referencing the CMCA memo and ICIS estimate), 
http://www.sacbee.com/news/politics-government/politics-columns-
blogs/dan-walters/article84930702.html.  



 

 

3.  The legal authority to extend California’s carbon market beyond 2020 
is uncertain and will likely be challenged in court.  

Weak demand at auctions in California’s cap-and-trade market is a 
product of oversupply as well as uncertainty over the program’s post-2020 
future. This uncertainty helps explain why market stakeholders are not 
buying all available allowances at auction and why allowances are trading 
on secondary markets slightly below the auction price floor.  

In 2015, Governor Brown issued an executive order establishing a 
statewide target of reducing greenhouse gas emissions 40% below their 
1990 levels by 2030 and 80% below 1990 levels by 2050.14 If allowances in a 
market that is oversupplied in the short term could be used to comply with 
these long-term targets, then one would expect buyers to purchase all 
available allowances at the low allowance price floor of $12.73/tCO2e.  

However, the carbon market is currently authorized only through the end 
of 2020.15 The market’s enabling statute, AB 32, authorized CARB to 
develop market-based measures (including cap-and-trade) in order to meet 
a state target of reducing statewide emissions to their 1990 levels by 2020. 
Critically, the statutory provision under which CARB developed 
California’s cap-and-trade market is time-limited:  

In furtherance of achieving the statewide greenhouse gas emissions 
limit, by January 1, 2011, the state board may adopt a regulation that 
establishes a system of market-based declining annual aggregate 
emission limits for sources or categories of sources that emit 
greenhouse gas emissions, applicable from January 1, 2012, to 
December 31, 2020, inclusive, that the state board determines will 
achieve the maximum technologically feasible and cost-effective 
reductions in greenhouse gas emissions, in the aggregate, from those 
sources or categories of sources.16 [Emphasis added.] 

Whether and how this limit can be overcome is now the subject of 
significant controversy in California.  

14  Governor Edmund G. Brown, Executive Order B-30-15 (April 29, 2015), 
https://www.gov.ca.gov/news.php?id=18938.  

15  Cal. Code Regs. tit. 17, §§ 95840-41.  
16  Cal. Health & Safety Code § 38562(c).  



 

 

CARB contends that it can extend the cap-and-trade program after 2020 
without legislative re-authorization, but has not explained its legal theory 
in detail. In July, CARB released draft proposed regulations to extend the 
cap-and-trade program through 2050.17 Remarkably, the draft proposal 
does not discuss the statutory language quoted above, on which CARB has 
traditionally justified its cap-and-trade program. Nowhere in the 66-page 
summary of staff reasoning does the draft proposal clarify CARB’s view of 
its authority to continue cap-and-trade beyond the program’s current 
expiration at the end of 2020.  

CARB does, however, make reference to authority to “maintain and 
continue” emission reductions beyond 202018 and to comply with the 
Governor’s executive order targets for 2030 and 2050, consistent with 
existing (but unspecified) statutory authority.19 For context, the “maintain 
and continue” language likely refers to another set of provisions in AB 32:  

(a) The [2020] statewide greenhouse gas emissions limit shall remain 
in effect unless otherwise amended or repealed.     

(b)  It is the intent of the Legislature that the statewide greenhouse 
gas emissions limit continue in existence and be used to 
maintain and continue reductions in emissions of greenhouse 
gases beyond 2020. [Emphasis added.]    

(c) The state board shall make recommendations to the Governor and 
the Legislature on how to continue reductions of greenhouse gas 
emissions beyond 2020.20 

Again, CARB has not publicly analyzed how the “maintain and continue” 
provision overcomes the implied limitation of the authority to use market-
based mechanisms only through the end of 2020.  

It should also be noted that the Legislative Counsel Bureau, an 
independent legal office that advises the California legislature, has 
analyzed these questions. At the request of State Senator Jean Fuller 

17  CARB, supra note 12. 
18  Id. at ES-1; id. at 1.  
19  Id. at 3.  
20  Cal. Health & Safety Code § 38551.  



 

 

(R-Bakersfield), the Bureau wrote a 10-page memo concluding that (1) the 
Governor’s executive order could not establish a legally binding target for 
2030 or 2050 in the absence of statutory authority and (2) the “maintain 
and continue” language in AB 32 does not authorize extension of the cap-
and-trade program after 2020.21  

To be clear, the Bureau’s analysis is only advisory and cannot substitute 
for what a reviewing court would independently determine in the course of 
litigation. Nevertheless, the Bureau’s analysis indicates that CARB’s 
decision to proceed with draft proposed regulations in July is, at a 
minimum, controversial.  

Given the legal uncertainty over CARB’s post-2020 authority, the draft 
proposed regulation is likely to be challenged in court should CARB 
proceed with its stated intentions to extend the cap-and-trade program 
without legislative re-authorization.  

4.  Because California’s carbon market is oversupplied and could expire 
at the end of 2020, the Department should account for the 
environmental integrity impacts of allowing covered parties to use 
California allowances under the Clean Air Rule and in its 
accompanying cost-benefit analysis.  

In light of the oversupply conditions present in California’s carbon market, 
the Department should explicitly evaluate whether it believes the purchase 
of allowances from an oversupplied market constitute real greenhouse gas 
emission reductions.22  

21  California Legislative Counsel Bureau, Letter to Senator Jean Fuller, 
California Global Warming Solutions Act of 2006: Executive Branch 
Authority - #1609054 (Apr. 19, 2006) (on file with author); see also David 
Siders, Legislature’s attorney says Jerry Brown can’t set climate target. 
Sacramento Bee (Apr. 21, 2016). http://www.sacbee.com/news/politics-
government/capitol-alert/article73227072.html. Although the Bureau does 
not publish its advisory letters, a copy may be found online, e.g. at  
http://careaboutenergy.org/wp-content/uploads/Leg-Counsel-Opinion-
GGRF.PDF.  

22  E.g., as the term “real” is defined under WAC 173-442-150 subd. (1)(a).  



 

 

The Department’s implied assumption in the draft cost-benefit analysis 
that an allowance from California’s market is equivalent to an ERU 
generated in Washington23 is mistaken. Buying allowances from an 
oversupplied market does not result in a one-for-one reduction in 
greenhouse gases and is therefore neither real nor comparable to a 
reduction in emissions from in-state sources or the use of compliance 
instruments from other market-based programs that are functioning 
properly. This concern is all the more pressing if California’s market is not 
extended beyond 2020.  

Thank you again for the opportunity to comment on the proposed rule. If 
it would be helpful, I can provide additional data and analysis on the issues 
discussed in this comment letter, as well as copies of any of the primary 
sources referenced herein.  

Sincerely,  

 
 
Danny Cullenward  JD, PHD 

Research Associate  
Near Zero / Carnegie Institution for Science 
260 Panama St., Stanford, CA 94305 
dcullenward@carnegiescience.edu  
www.ghgpolicy.org/about/ 
 

Disclaimer: I am writing in my personal capacity only, and not on behalf of 
my employer.  

23  Preliminary Cost-Benefit and Least-Burdensome Alternative Analysis, supra 
note 6 at 38–39 (calculating the benefits of avoided greenhouse gas emissions 
by assuming that the Clean Air Rule’s target emission reductions are 
achieved); WAC 173-442-170 subd. (1)(c) (requiring that approved 
allowances from external emission markets use methodologies that are 
“congruent” with the Washington state reporting requirements in chapter 
173-441 WAC).  
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From: JJ McCoy July 22, 2016 
 Senior Policy Associate  
 NW Energy Coalition 

To: Washington Department of Ecology 

Re:  Comment on Clean Air Rule 2nd CR 102 

Thank you for the opportunity to comment on the draft Clean Air Rule, 
which aims to lower Washington’s carbon emissions via a “baseline and 
credit” mechanism that requires polluters to either reduce carbon emissions 
directly each year or acquire emissions reduction units (ERUs) through one 
of several pathways. 

We appreciate the efforts of Gov. Jay Inslee and the Washington 
Department of Ecology staff to address this important issue.  Climate 
science tells us that each day’s carbon emissions – every time we turn the 
ignition key or flick on a light switch – will warm the atmosphere for more 
than 100 years and acidify the oceans for more than 1,000 years.  These 
long-lasting consequences impose a huge burden on future generations of 
humans and every other species residing on the planet.  It is vitally 
important to reduce these emissions now and drive the clean energy 
transition that is within our grasp.  We also appreciate that Ecology is 
operating within a zone of restricted legal authority that provides, at best, 
incomplete and imperfect tools to address carbon pollution. 

We would like to echo the comments of others that the rule should be far 
stronger than it is.  Addressing many of these issues will require additional 
legislation, and we call on the Washington Legislature to act. 

The 30% reduction in covered emissions by 2035 is insufficient.  
Science-based limits would call for far steeper reductions for 
Washington to do our proportional share in keeping the planet 
from warming beyond 2°C, as prescribed in international 
agreements.   

The rule does not cover all emissions in the state: a more 
comprehensive framework is required.   

The rule also specifically does not cover emissions from electric 
power imported into the state.  This creates a significant risk of 
emissions leakage if electricity generation migrates to other states via 
our multi-state transmission grid.   
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The NW Energy Coalition has the following technical comments and suggestions at this time: 
 

1. The regulation should address cases of total and permanent exit by electricity generating 
units (EGUs) in the same way it addresses curtailment by other covered parties.  This is 
necessary to address potential leakage issues and avoid perverse incentives.  Several utility 
companies have stated publicly that they may consider shutting down EGUs in 
Washington and purchasing (or generating) power out of state in response to price signals 
generated by the CAR.  The CAR as currently drafted would allow the EGUs to sell 100% 
of their former emissions (minus the compliance path) as ERUs forever, a source of 
ongoing revenue.  This could be an incentive to shut down Washington facilities, resulting 
in high rates of carbon leakage and possibly net increases in global emissions if those out-
of-state power purchases have higher emission rates than the closed Washington facility.  
The CAR must take steps to avoid this unwanted outcome.  
 
We recommend the following be added to the definition of “Curtailment” in WAC 173-
442-020(1)(k) (on p. 2): 
 
“Permanent Shutdown – Complete and permanent shutdown of an EGU will be 
considered a curtailment from the date of shutdown.  Any ERUs generated due to a 
complete and permanent shutdown will be deposited in the reserve account in the same 
manner as curtailments by other covered parties.” 
 
We would also recommend that the applicability sections of WAC 173-442-030 (on pp. 
3-5) and the reporting requirement sections WAC 173-442-210 (p. 21) address 
mandatory exit from the CAR in the case of total and permanent shutdown.  As drafted, 
exit from reporting requirements is a voluntary choice by the covered entity if emissions 
fall below the compliance threshold.  An EGU that completely and permanently shuts 
down may have an incentive to continue reporting under the CAR in order to sell ERUs to 
other covered parties.  Ecology should compel exit from regulation under the CAR in the 
event of total and permanent shutdown on an appropriate timeframe. 
 

2. Temporary curtailment by EGUs should also be addressed.  WAC 173-442-020(1)(k)(ii) 
(p. 2) provides a blanket exemption from the curtailment rules for EGUs.  We agree that 
capacity factors for EGUs vary widely for many legitimate reasons, including weather and 
hydro conditions.  However, it should be possible to construct a minimum level of 
functioning that is beyond normal operations needs.  In addition to the rule for complete 
and permanent closure suggested above, Ecology should consider a temporary curtailment 
standard for EGUs.   
 
We recommend the following:  
 
“An EGU will be considered to be in curtailment in any calendar year in which the EGU 
generates megawatt hours totaling less than 5% of its nameplate rating for power 
generation multiplied by 8,760 (i.e. the number of hours in a year).  Ecology may deposit 
ERUs generated during a temporary curtailment into the reserve account.  However, if the 
covered party demonstrates to Ecology that the temporary curtailment occurred due to 
normal electricity system operations (including hydro conditions), then Ecology may elect 
not to deposit the resulting ERUs into the reserve account.” 
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3. Issues for Regulatory Consideration – The Utilities & Transportation Commission 
(UTC) should consider policy on the use of ERUs from closed or curtailed Washington 
electric generating facilities.  While this comment is beyond the scope of the CAR, the 
prospect of using ERUs from shuttered natural gas generating facilities raises several 
fundamental regulatory issues, which the UTC should monitor: 
 

a. Stranded Assets – First, if a regulated utility were to close a gas-powered EGU 
based on a dispatch model’s response to price signals resulting from the CAR, this 
closure could potentially strand hundreds of millions of dollars’ worth of 
undepreciated capital assets, which would no longer be used and useful to the 
electric utility ratepayers.  The UTC should provide guidance on whether those 
capital assets, so stranded, would continue to be recoverable in utility rates or 
considered a shareholder loss. 
 

b. Cross-subsidization – Secondly, it may be the case that a parent company operating 
an EGU also operates a natural gas utility.  ERUs generated by the electricity 
business could potentially be traded or used for compliance by the co-owned 
natural gas utility.  This raises questions of potential cross-subsidization between 
the two sets of regulated utility ratepayers.  The UTC would need to address what 
price the natural gas utility should be required to pay to compensate the electric 
utility ratepayers for any such ERUs, possibly based on market rates or renewable 
energy credits (REC) price proxies. 
 

4. We concur with the proposed transition to the Clean Power Plan (CPP).  WAC 173-442-
040(4) (p. 6) provides an exemption for stationary sources, like natural gas power plants, 
which may eventually be regulated under the federal CPP.  We agree that the CPP offers a 
more comprehensive framework to address multi-state emissions and concur with the 
approach that provides a glidepath for transition into the CPP if and when that regulation 
is in force.   
 

5. Emissions Reduction Activities and Programs – The eligibility and process is unclear.  
WAC 173-442-160, (p. 15) has multiple passive voice statements – “Ecology will accept” 
and “the following must occur” – that leave it unclear who may generate ERUs via activities 
and programs, or by what process they are recognized.  We recommend a clear statement 
that “Any party operating in the state of Washington who can potentially generate ERUs, 
including parties not regulated by the CAR, may register with Ecology as an operator of 
emissions reduction activities and programs” per a simple, prescribed process.  This will 
also foster transparency, as the covered parties will have access to lists of potential sources 
of ERUs to achieve compliance. 
 

6. The energy efficiency pathway requires additional specification.  We recommend that 
Ecology coordinate with the Dept. of Commerce (Commerce) and the Utilities & 
Transportation Commission (UTC) to develop concurrent rules that achieve the following: 
 

a. ERUs derived from energy efficiency should also reflect transmission and 
distribution losses.  WAC 173-442-160(5)(a) (on p.16) and/or WAC 173-442-
160(5)(c) (on p. 17) – Each MWh conserved at the retail level avoids slightly more 
than one MWh of generation due to the presence of transmission and distribution 
losses.  ERU generators from conservation should get credit for those avoided 
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emissions as well.  Federal and California Air Resources Board formulas for grid 
losses are roughly as follows: 
 
Emissions Ratetotal = Emissions Rategeneration / (1 – TLgrid subregion)  
with transmission losses in percentage decimal form. 
 
A grid loss rate of 0.0694 may be appropriate (based on the 2009-2012 average of 
EPA eGRID loss factors for the WECC NWPP subregion).  These are available at 
https://www.epa.gov/energy/egrid.  
 

b. ERUs derived from energy efficiency should reflect multi-year energy savings.  
This will require additional reporting to Commerce and the UTC.  Utilities 
currently report first-year MWh conservation totals relative to a biennial target, but 
each conservation measure persists for many years.  So, one MWh of reported 
conservation might result in 5-20 MWh saved over its lifespan.  (See Table 2, 
below, for example calculations and potential market sizing).  We recommend the 
following: 
 
The CAR should specify that conservation ERUs reflect multi-year savings by the 
following formula: 
 
ERUutility,biennium = ER * (EEutility, biennium – Targetutility,biennium) * MLutility,biennium 
 
where 

 
ERUutility,biennium = The emission reduction units generated by each utility in that 

biennial reporting period, in MT CO2e 
 
ER  = Avoided emissions rate, including T&D losses (see above), in MT 

CO2e / MWh 
 
EEutility, biennium  = First-year energy efficiency achieved by the utility in the biennium, 

in MWh 
 
Targetutility,biennium = The utility’s Energy Independence Act target for the biennium, 

in MWh 
 
MLutility,biennium = [NEW Reporting] Weighted average measure life, in years, 

reported by the utility for measures installed in the biennium.  
 

We recommend that Commerce and the UTC modify their EIA reporting 
requirements to add average measure life for CAR purposes only.  Measure lives 
should be reported at the utility level each year, reflecting a weighted average 
measure life across all the measures installed, weighted by the energy conserved.  
Measure lives should reflect adopted protocols of the Regional Technical Forum 
(see http://rtf.nwcouncil.org/measures/), where available.  In the case of more 
customized industrial or commercial measures, utility estimates may be used. 
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7. The rule should use a higher energy-to-carbon conversion rate that reflects marginal 
dispatch conditions in the region, per EPA guidance and the AVERT model. 

WAC 173-442-160(5)(c) (on p. 17) adopts Washington’s emission performance standard of 
970 lbs CO2e / MWh as the conversation rate of energy efficiency or renewable energy 
MWhs to carbon equivalents.  EPA guidance and carbon mitigation literature suggest that 
renewable energy and energy efficiency programs be credited at the marginal effect they 
have on emissions and at the regional level, since power is traded widely across the region. 
Washington’s emission performance standard governs “baseload electric generation” per 
RCW 80.80.040, defined in RCW 80.80.010 as units with a capacity factor (utilization) of 
more than 60%.  As a result, this choice is not necessarily reflective of marginal generation, 
especially in the short term.  Marginal generation may also involve peaker plants with 
higher emissions rates, particularly if co-incident with system peaks. 

Kartha and Lazarus (http://www.oecd.org/environment/cc/1943333.pdf) suggest that 
emissions rates should be the average of the “build margin”, reflective of long-term changes 
in the system and the “operating margin”, reflective of short-term changes in dispatch.  
This method may be appropriate since both renewable energy and energy efficiency 
programs have multi-year lives and possibly different short-term and long-term effects.   

Table 1 – Carbon Conversion Factor Calculation for EE & RE 

Per the Kartha and Lazarus methodology:
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Washington’s emission performance standard may be a considered an upper limit 
for the build margin. 
 
The EPA’s AVERT model can supply estimates of the operating margin for the 
region. (available at https://www.epa.gov/statelocalclimate/avoided-emissions-and-
generation-tool-avert) 

 
As shown in the above calculation table, a conversion rate of 1267 lbs CO2e/MWh for 
energy efficiency programs and 1239 lbs CO2e/MWh for renewable energy programs 
(RECs) may be appropriate using this methodology. The Commerce Department and the 
Northwest Power and Conservation Council should commission a study to identify and 
evaluate an appropriate factor.  In addition to the elements described here, the factor may 
also need to consider interactions with the state’s renewable portfolio standard, as 
California has done.  The CAR should also provide for a periodic update cycle (annually, 
or no less than once a compliance period) to reflect annual updates to the AVERT model 
and 5-year updates to the emissions performance standard. 
 

8. The NW Energy Coalition is concerned that the CAR energy efficiency pathway may 
degrade utilities’ I-937 compliance.  The rule could give all utilities an incentive to 
lowball their efficiency targets.  Under the Energy Independence Act (I-937), utilities set 
their own energy efficiency targets using methods that are supposed to reflect conservation 
potentials determined by the NW Power and Conservation Council for the region.  
However, there is considerable judgment exercised in the setting of those targets, and we’re 
perennially concerned that some utilities do not set their targets high enough.  Indeed, 
utilities routinely exceed their targets by substantial amounts, which suggests the targets 
were too gentle.  The targets are supposed to reflect a) what’s technically possible, b) what’s 
cost effective, and c) what’s achievable programmatically.  By far, the largest falloff occurs 
in that last step, which is also the most subject to judgment.  By allowing utilities to sell 
energy efficiency that exceeds their 937 targets, the CAR may encourage utilities to aim low 
in order to maximize the MWhs that are available for sales into the CAR.  At the same 
time, the revenue opportunity may provide an incentive to pursue more conservation, so 
the net effect is hard to determine in advance.  One solution would be to allow all energy 
efficiency achieved under 937 to generate credits under the CAR, while also steepening the 
compliance curve for covered parties accordingly to arrive at the same net result.  However, 
we do not have a recommendation for how to implement that method at this time. 
 

9. Voluntary participants should be subject to an emissions reduction pathway the same as 
mandatory participants.  WAC 173-442-030(6) (on p. 4) – We concur with comments 
filed by the Stockholm Environment Institute that voluntary participants should also 
receive an emissions reduction pathway and generate ERUs relative to that pathway, to 
avoid potential gaming of the system. 
 

10. Double counting of emissions reductions appears to be highly prevalent in this system 
and will likely exceed the 2% reserve capacity set aside to address it.  Of the potential 
compliance pathways, all of the natural gas efficiency would appear to be double counted 
as would any emissions reduction programs involving transportation fuels.  In addition, 
some of the REC, energy efficiency, and combined heat and power work will be double 
counted, though the level may be complex to determine.  We recommend that Ecology: 
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a. Establish a statewide aggregate cap on covered emissions. 

  
b. Periodically revisit the reserve requirement levels and emissions reduction 

pathways in light of actual double-counting experience. 
 

c. Periodically lower the covered parties’ emissions reduction pathways (i.e. increase 
the compliance obligation) to keep the state at its aggregate cap depending on the 
level of double counting found. 

 
 
Thank you for your consideration, and feel free to contact me at (206) 295-0196 or 
jj@nwenergy.org if you would like to discuss these issues further. 
 
Regards, 
 
 
 
JJ McCoy 
 
 
 
CC: Glenn Blackmon, Greg Nothstein, Tony Usibelli, Dept. of Commerce 
 David Danner, Philip Jones, and Ann Rendahl, UTC 
 Lauren McCloy and Brad Cebulko, and Deborah Reynolds, UTC 
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Table 2 – Illustration of Recommended Energy Efficiency ERU Generation Method and Sizing Relative to Com
Adapted from Commerce 2012-2013 Energy Independence Act Report



 

 

July 22, 2016 

Washington Department of Ecology 
Air Quality Program 
ATTN: Sam Wilson  
PO Box 47600  
Olympia, WA 98504-7600  

SUBMITTED VIA ECOLOGY WEBSITE: 
http://www.ecy.wa.gov/programs/air/rules/wac173442/150inv.html 

RE: CARBON CAP RULE, CHAPTER 173-442 WAC 

The Northwest Gas Association (NWGA) is a trade association representing the four regulated, 
investor-owned local distribution companies (LDCs), referred to in the proposed rule as natural gas 
distributors (NGDs), and two natural gas transmission pipelines operating in Washington State. 
Collectively, our members employ more than 4,500 individuals in Washington State and serve more 
than 1.2 million residential, commercial and industrial natural gas consumers. 

We support public and private sector efforts to reduce air pollution and greenhouse gas (GHG) 
emissions. In fact, recent GHG emission reductions across the U.S. are credited to the abundance, 
availability and affordability of natural gas, demonstrating that it is a key part of the solution to 
climate change immediately and in the long term. Unfortunately, the rulemaking under 
development by the Department of Ecology (Ecology), Chapter 173-442, Clean Air Rule (CAR), moves 
the state in entirely the wrong direction. We appreciate the opportunity to provide the following 
comments on the carbon cap rule. 

Authority to Regulate 

The NWGA questions the general applicability of the authorities cited by Ecology to establish a cap 
on carbon emissions. More specifically, we question Ecology’s authority to indirectly regulate the 
emissions of natural gas consumers through LDCs. LDCs deliver a commodity to consumers. They do 
not combust natural gas except in small volumes as part of their operations. The carbon emitted 
directly by any one of the four LDCs in Washington State does not even begin to approach 100,000 
tons per year (Mt/y), the initial threshold at which a party will fall under the cap. The LDC’s 
responsibility ends with safely and reliably delivering the commodity to the more than 1 million 
homes, businesses and institutions they serve. LDCs deliver natural gas; families, enterprises, schools 
and government institutions burn it. 

Compliance 

Of the three compliance pathways spelled out in the rule, only the purchase or generation of 
emission reduction units (ERUs) are viable options for LDCs. With more than 1.3 million consumers 
connected to their delivery systems, on-site emission reductions are impossible to implement or to 
verify. Mechanisms allowing an LDC to limit the emissions of its consumers if the emissions cap is in 
jeopardy of being exceeded simply do not exist. 

Furthermore, LDCs have an obligation to safely and reliably deliver natural gas to consumers when 
demanded, in the volumes demanded (RCW 80.28.010[2]). This sets the LDCs apart from other 

1914 Willamette Falls Drive, Suite 260 
West Linn, Oregon 97068 

t: 503.344.6637 f: 503.344.6693 
www.nwga.org 

Twitter: @nwgas 



covered entities. LDCs deliver natural gas when their consumers demand it. LDCs do not control 
consumer decisions to heat space and water and to cook food. Families will warm their homes and 
schools their classrooms when it’s cold outside, regardless of the limits imposed by the CAR. 

The CAR allows for the purchase or generation of ERUs, the mechanisms most likely to be exercised 
by LDCs to comply with the rule. The NWGA questions the authority of Ecology to designate or 
accept ERUs. In addition, Ecology is betting on a robust market for ERUs where none exists today. The 
closest proxy is the market for renewable energy credits (RECs) which, according to the comments 
submitted by several NWGA members, are an extremely expensive compliance mechanism (e.g. see 
pages 26-27 of Puget Sound Energy’s (PSE) comments, submitted on July 22, 2016). 

In addition, the NWGA questions whether the market for RECs will be able to accommodate the 
influx of new demand without blowing out the REC price. For instance, the anticipated compliance 
obligation of Washington’s LDCs in 2020 will be more than 4 million RECs, double the number 
generated in Washington in 2015. That figure balloons to 14 million RECs by 2035, representing all 
new demand for RECs without an associated or identified source. The NWGA wonders how Ecology 
can maintain that the cost of a REC will average $3 in the face of these numbers. Finally, in the 
existing iteration of the rule, Ecology will exacerbate the problem of a limited market by placing 
geographic limitations on the purchase and generation of ERUs. 

As for generating ERUs, the NWGA is hard pressed to identify opportunities to invest in emission 
reduction projects in Washington State that are consistent with the business model of regulated 
utilities. One might argue that Washington natural gas consumers could generate RECs by building 
wind farms in order to secure the RECs necessary to comply with the CAR . As absurd as that sounds, 
it is a real possibility referenced in the comments of both of Washington’s dual fuel utilities, Avista, 
and PSE. 

One potential opportunity exists in the transportation sector which produces the majority of 
greenhouse gas emissions in our economy. Natural gas is an affordable, clean burning transportation 
fuel that can make an immediate and meaningful impact in fleets, heavy and mid-duty vehicles, and 
in marine applications. The state should promote these emission reduction opportunities and the 
rule should explicitly allow and account for LDC investments in compressed and liquefied natural gas 
vehicles and infrastructure. Yet, the rule as currently constituted is notably silent in this regard. 

Finally, the CAR fails to adequately account for weather variations and does not accommodate 
organic growth of natural gas demand. It is also wrong-headed with regard to how it will treat the 
emissions of covered entities when they fall below the compliance threshold. Rolling the residual 
emissions of covered entities in to the baseline calculations of LDCs will wreak havoc on the ability of 
LDCs to comply and will certainly drive costs for all other natural gas consumers significantly higher. 
We hold the same concern relative to the emissions of energy intensive, trade dependent industries 
during the compliance deferral period they enjoy in the CAR as currently composed. 

Economic Impacts 

According to the Association of Washington Business’s (AWB) economic analysis conducted by 
Energy Strategies (ES), Ecology’s analysis grossly underestimates the economic impact this rule will 
have on families and businesses in Washington State. There are more than 100,000 commercial 
natural gas consumers in Washington State that will be affected by this rule, the majority of which 
are small businesses such as restaurants and dry cleaners. The ES analysis projects that the rule will 
cost the state 34,000 jobs and more than $7 billion by 2035. 



As noted above, the CAR will inevitably add costs to energy bills all across the state. Tragically, those 
additional costs will fall hardest on the people that can least afford it. More Washington families will 
have to choose between food and warmth as a result of this rule. 

Environmental Impacts 

Natural gas is among the cleanest burning fuels available for all applications. When compared with 
coal and oil, natural gas produces 50 and 30 percent fewer GHG emissions respectively, and almost 
no particulates, NOx or SOx. Furthermore, natural gas is one of the most efficient delivered energies 
available. End use appliances in homes and businesses such as furnaces, water heaters or boilers and 
cooktops are also highly efficient. Clean, efficient energy delivery and use means fewer GHG 
emissions per unit of energy consumed. 

Higher costs may motivate consumers to switch to less optimal energy resources for applications 
currently fueled by natural gas; sources that could include less energy efficient fuels and/or those 
with higher CO2 and other GHG constituents that may not be subject to regulation. The result would 
effectively amount to emissions “leakage” within our own state. For instance, individuals particularly 
sensitive to price increases may switch to wood as a heat source, increasing particulate emissions 
and exacerbating air quality issues. In any case, it is entirely likely that the CAR will in fact promote 
less optimal, less efficient, higher emitting energy use. 

Regulatory Treatment 

There seems to be an underlying assumption running through the CAR that LDCs are free to pursue 
whatever remedies are available without regard to cost. In fact, LDCs are utilities regulated by the 
Washington Utilities and Transportation Commission (UTC) under RCW 80.28. LDCs are not allowed 
to recover costs or earn a return on investments in infrastructure without the explicit approval of the 
UTC. There are no mechanisms in the current CAR that link UTC action to LDC compliance. 

Conclusion 

NWGA members each have provided detailed comments on the CAR, accompanied by exhaustive 
analyses of the certain and potential impacts we reference herein. We hope Ecology will give every 
consideration to their genuine efforts and truthful information. 

RCW 43.21F.088 (1)(d) states the principle that natural gas is a cleaner energy source that should be 
developed to help the state reduce its dependence on other fossil fuels. We encourage Ecology and 
the State to abandon its efforts to indirectly regulate the emissions of natural gas consumers through 
LDCs and instead to acknowledge and promote the vital role of natural gas as a tool in reducing 
statewide emissions across all sectors. 

Again, we appreciate the opportunity to submit comments on the CAR as circulated. 

Sincerely, 

 
Dan Kirschner, Executive Director 
Northwest Gas Association 
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SUMMARY 

Nucor Steel Seattle (Nucor) comprises Washington State’s entire steel 
industry. With 1,100,000 tons of melting capacity and 760,000 tons of 
finishing capacity, it produces steel products for the building industry in 
the Pacific Northwest, Canada and northern California. Nucor would be 
an Energy Intensive, Trade Exposed (EITE) covered party under the 
proposed Washington State Clean Air Rule (CAR). Based on its average 
annual GHG emissions from 2012 to 2016, Nucor would be subject to 
emission reduction requirements under the CAR starting in 2020. 

Nucor asked ERM to evaluate the risk for GHG emissions leakage from 
Washington’s steel industry resulting from its compliance with the CAR. 
Our study finds that Nucor’s compliance with the CAR would induce 
significant GHG emissions from the steel industry outside of Washington 
State. 

ERM developed an economic model of Washington State’s finished steel 
product industry to estimate the volume of Nucor’s future steel 
production without the CAR that would instead be produced by firms 
located outside of Washington State if Nucor becomes subject to the draft 
CAR proposed May 2016.i  In the absence of the CAR, we assume that 
Nucor would capture its existing share of the finished steel product 
market it serves (subject to constraints on its production capacity), which 
we assume to increase in size during the 2020-2040 period at the growth 
rate in cement consumption projected by the Portland Cement 
Association. Having already exhausted the cost-effective means of 
reducing its emission intensity to become one of the most efficient 
producers in the global rebar steel industry, we expect Nucor would 
purchase allowances to generate sufficient Emission Reduction Units 
(ERUs) to comply with its emission reduction requirements.  ERU 
purchases would increase Nucor’s production cost. Modeling Nucor as a 
firm operating in a less-than-perfectly competitive industry, Nucor would 
need to reduce its finished steel production volume with the CAR to the 
point where the cost of producing an additional ton of finished steel is 
equal to the revenue gained on that ton. Therefore, Nucor’s finished steel 
production volume with the CAR would be lower than without the CAR. 
Consumers comprising Nucor’s market for finished steel will demand 

                                                 
i Ecology proposed the first draft of the CAR in January 2016 and withdrew it in February 2016 
following feedback gathered through public comment and engagement with the regulated 
community.  
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virtually the same total quantity of rebar. So the difference between 
Nucor’s finished steel production volume with and without the CAR is 
the amount of finished steel production which would be “transferred” to 
producers outside of Washington State as a result of the CAR. Emissions 
associated with this transferred production would therefore be considered 
“leaked” from the Washington State program since they would be 
generated in the locations outside Washington State where producers 
competing to serve Nucor’s market are located. Because Nucor’s 
competitors, particularly Chinese producers, emit substantially more 
carbon dioxide (CO2) per ton of finished steel, emissions leakage resulting 
from Nucor’s compliance with the CAR would result in a net increase of 
global GHG emissions. 

Table 1 summarizes the key findings of our study.  ERM’s model 
estimates that 790 thousand metric tons (MT) of Nucor’s finished steel 
production would be transferred to producers outside of Washington 
State during 2020-2040 with the CAR. That transferred finished steel 
production amounts to 5.2 percent of Nucor’s finished steel production 
volume without the CAR. While ERU purchases increase Nucor’s 
marginal production cost by 2.5 percent on average, Nucor’s optimal steel 
production volume decreases by double that percentage because the 
market for finished steel is highly competitive, limiting the degree to 
which producers such as Nucor can pass cost increases through to 
consumers in the form of higher prices. Producers outside of Washington 
State would generate an estimated 1,535 thousand MT CO2e of GHG 
emissions in producing the additional 790 thousand MT of steel that 
Nucor would have produced without the CAR. Those leaked emissions 
amount to 23.2 percent of Nucor’s 2020-2040 emissions without the CAR, 
and would increase global GHG emissions by 1,200 thousand MT CO2e 
over 21 years after subtracting the reduction in Nucor’s emissions with the 
CAR.  Global GHG emissions from finished steel production increase with 
the CAR primarily because Nucor’s cradle-to-gate emission factor, 0.44 
MT CO2e per MT of finished steel, is substantially lower than other 
producers in the finished steel industry. Chinese steel producers, which 
collectively absorb 55 percent of Nucor’s transferred steel production in 
our model, emit 2.6 MT CO2e per MT steel on average.  
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Table 1.  Findings from ERM’s Washington CAR Finished Steel 
GHG Emissions Leakage Model, 2020-2040 

Model Output Estimate 
Transferred Nucor Finished Steel Production (000 MT) 
(% of Nucor’s Unregulated Production) 

790 
(5.2) 

Leaked Cradle-to-Gate GHG Emissions (000 MT CO2e) 
(% of Nucor’s Unregulated Emissions) 

1,535 
(23.2) 

Net Change in Global GHG Emissions (000 MT CO2e) 1,200 

 

Following are important factors to bear in mind when interpreting the 
results of our model and study findings: 

While we model finished steel products and exclude semi-finished 
products, our model accounts for total facility emissions on the 
finished product volume, including emissions from both the melting 
(casting) and rolling (finishing) facilities. 

While the proposed CAR would regulate a covered party’s facility 
emissions, that is, those generated within its fence line, cradle-to-gate, 
that is, generating raw materials and activities associated with 
transportation to the facility in addition to facility emissions, is the 
relevant metric for measuring emissions leakage. 

Our model quantifies emissions leakage resulting from Nucor’s 
compliance with the CAR, and does not include emissions leakage that 
would result if the CAR increases Nucor’s energy or other productive 
input prices. 

There is uncertainty about the true value of certain model parameters, 
namely a) future growth of the steel market, b) future steel prices 
received, c) customers’ sensitivity to steel prices (price elasticity) 
reflected in Nucor’s steel demand curve and d) the average carbon 
intensity at which Nucor’s transferred steel production volume is 
produced, among others. While we present point estimates throughout 
this report, our model incorporates this uncertainty through Monte 
Carlo methods, which uses probability distributions for parameters by 
allowing for constructing intervals containing the true value of model 
outputs. The Monte Carlo analysis and results are described in the last 
section of this report.  
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BACKGROUND 

CAR Emission Reduction Requirements 

Washington State’s Clean Air Rule (CAR) would establish Greenhouse 
Gas (GHG) emission reduction requirements for individual facilities 
within EITE-designated industries. Specifically, for each year that a facility 
is subject to the CAR’s emission reduction requirements, Ecology would 
establish an “emission reduction pathway,” which sets an annual allowed 
limit of covered GHG emissions in MT CO2 equivalent (CO2e). The 
emission reduction pathway (RP) is calculated for each EITE covered 
facility by a formula considering: 

the facility’s GHG emissions intensity, known as its output-based 
baseline (OB), fixed at the average emissions per unit of output during 
2012-2016; 

the facility’s fixed reduction in GHG emission intensity, known as its 
efficiency reduction rate (RR), established based on its industry-
specific efficiency intensity ranking, and 

the facility’s average annual facility output during the previous 
compliance period (AP) (WAC 173-442-070). 

At the end of each three-year compliance period, facilities must calculate 
their “emission reduction requirement,” which is the facility’s limit in MT 
CO2e for a compliance period based on the sum of the emission reduction 
pathways (RP) for that period. Facilities within EITE industries, including 
finished steel, would be subject to their first compliance period in 2020-
2022 if their baseline emissions level meets or exceeds the CAR’s 
compliance threshold. 

A covered facility can comply with its emission reduction requirements by 
measures that reduce emission intensity, including curtailing output, or 
purchasing Emission Reduction Units (ERUs), including allowance 
purchases from external emissions markets. For a market-determined 
price, an ERU permits a regulated facility to generate GHG emissions 
above its RP. Facilities that have already invested in the cost-effective 
means of reducing emission intensity would likely comply through ERU 
purchases.  
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Theory of Emissions Leakage 

Policies seeking to limit GHG emissions within a defined area can increase 
emissions above baseline levels when regulated industries are 
characterized by trade flows extending beyond the policy area. Absent a 
perfectly competitive industry, in which producers take price as given and 
produce output up to the point where the cost of producing one more unit 
is equal to the market price, optimal production volume is reached when 
the cost associated with producing one more unit of output is equal to the 
revenue gained on that unit. Therefore, regulated producers will reduce 
production in response to policy-induced increases in operating cost, such 
as ERU purchases. While prices are higher at the reduced level of supply, 
the level of demand still exceeds the supply available to the market under 
regulation when consumers are highly sensitive to prices charged by 
individual producers. This excess market demand is absorbed by 
producers located outside of the policy area that do not face the increased 
operating costs that regulated producers inside the policy area face. GHG 
emissions generated by unregulated producers represent emissions 
“leaked” from within the policy area. When unregulated producers are 
more energy intensive than regulated producers, market transfer has the 
effect of increasing GHG emissions within the industry. 

Washington State’s Steel Industry 

Nucor Steel’s Seattle facility comprises Washington State’s entire steel 
industry. Its 998 thousand metric tons (MT) of capacity produces finished 
steel products to service the building industry in a primary market area 
comprised of the Pacific Northwest, northern California and western and 
central Canada. Reinforcing steel bar, or rebar, is Nucor’s primary finished 
steel product. Nucor’s existing rebar capacity amounts to 689 thousand 
MT annually and Nucor has plans to expand to 725 thousand MT 
sometime in the future. Table 2 reports historical production statistics 
provided by Nucor. 
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Table 2.  Nucor Seattle Steel Production, 2002-2015 (000 MT) 

Year 

Cast 
(Melted) 
Steel  

Rolled 
(Finished)  
Steel  

2002 570 529 
2003 669 623 
2004 622 615 
2005 693 637 
2006 717 673 
2007 709 671 
2008 680 600 
2009 536 463 
2010 641 508 
2011 716 502 
2012 703 564 
2013 677 539 
2014 689 563 
2015 609 510 

Average 659 571 

Source: Nucor Seattle Steel 2016d 

Nucor Seattle’s competitors include both domestic and foreign producers. 
Approximately 30 to 40 percent of Nucor’s steel products are destined for 
Canada (Becker 2016, Jablonski 2016). Foreign competitors include 
Canadian producers and the ultra-low-cost, ultra-energy-intensive 
producers comprising the Chinese steel industry. China’s annual crude 
steel production volume more than doubled between 2005 and 2014, 
increasing 130 percent compared to only a 7 percent net increase in 
production by the rest of the world (World Steel Association 2015). China 
is a net exporter of reinforcing steel bar, shipping product to 167 countries 
(USITC 2013).  During 2009 through 2012, Chinese steel bar exports 
increased 50 percent year-over-year (USITC 2013).ii Nucor’s market area is 
particularly accessible to Chinese producers, with major ocean ports 
located along the western costs of both the United States and Canada. 

Nucor’s CAR Compliance 

ERM estimates that the draft CAR would establish Nucor’s RP at 120 
thousand MT CO2e on average during its first compliance period, 2020-

                                                 
ii This includes both rebar and hot rolled alloy bar.  Domestic parties to the USITC 2013 anti-

dumping investigation contend that Chinese producers altered rebar with boron, technically 
classifying it as alloy hot rolled bar. 
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2022. Nucor’s RP would average 98 thousand MT CO2e in the final 
compliance period studied, 2038-2040. Nucor’s highest RP (lowest 
allowable emissions) is 95 thousand MT CO2e (2040), while the lowest RP 
(highest allowable emissions) is 128 thousand MT CO2e (2025, 2026). Our 
estimate follows the CAR formula outlined in WAC 173-442-070 for 
calculating each facility’s RP. A facility’s RP in any year is the average 
total facility emissions during the previous three-year compliance period 
less the accumulated reduction in the facility’s RP in that year using the 
average total emissions in the previous compliance period as the basis. 
Specifically, the RP formula for any year, x, is = ( ) ( 1) , 
where AP is the average annual production in the previous compliance 
period, OB is the facility’s fixed output-based baseline emission intensity 
factor and RR is the facility’s fixed rate at which the RP decreases 
(allowable emissions decrease) for each year of compliance.  

As proposed, Ecology will recalculate each facility’s RP for each year of 
the facility’s three-year compliance period using this formula. Therefore, 
beginning with its second compliance period, AP is the facility’s 
emissions-constrained production level. 

Attachment A contains our estimated schedule of RPs for Nucor during 
2020-2040. As detailed in the following sections, ERM estimated Nucor’s 
production with the CAR based on its estimated compliance cost and the 
slope of the finished steel product demand curve it faces. 

Due to significant investment on the part of Nucor, its Seattle facility emits 
80 percent less CO2e (cradle-to-gate) per ton of steel than the average 
producer in the global reinforcing steel industry (Nucor Seattle Steel 
2015a). As additional investment is unlikely to be a cost-effective means of 
compliance, Nucor would need to generate ERUs in order to legally emit 
GHG in excess of its RPs. We expect Nucor will purchase ERUs directly.  
Consistent with Energy Strategies (ES) 2016, we assume Nucor’s first 
source of ERUs would be allowances from the California AB-32 market.  
This study relies on the ERU price estimates developed by ES 2016, which 
projects a CAR ERU price curve from $15.19 per MT in 2020 to $73.66 per 
MT in 2035 (in 2015 dollars) based on carbon price curves developed by 
Puget Sound Energy (PSE). 
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STUDY APPROACH 

ERM developed an economic model of Nucor’s finished steel production 
to estimate the volume which would be transferred to producers outside 
of Washington State during 2020-2040 if Nucor became subject to the 
proposed CAR. Although Nucor produces both finished and semi-
finished steel products, we simplify the model by focusing only on 
finished steel, but account for GHG emissions generated at both the 
melting (casting) and rolling (finishing) facilities.iii We measure annual 
market transfer of Nucor’s finished steel production as the difference 
between projected production with and without the CAR. We estimate 
Nucor’s production volume without the CAR using annual growth rates 
in cement consumption in the Pacific Northwest during the period 2015-
2035. Nucor’s finished steel production volume with the CAR is estimated 
by equating its marginal revenue, to its increased marginal production 
cost from purchasing ERUs to comply with each year’s RP. The model 
assumes Nucor faces a constant marginal production cost without the 
CAR during 2020-2040. Marginal revenue is calculated from the finished 
steel demand curve we estimate that Nucor faces, the slope of which 
remains constant during the study period. Multiplying Nucor’s 
transferred steel production average cradle-to-gate GHG emissions factors 
for the geographic areas in which producers competing with Nucor to 
serve its market area are located yields an estimated of leaked emissions 
from Washington State’s steel industry associated with the CAR-
established set of RPs for Nucor’s Seattle facility. Holding constant the 
cradle-to-gate GHG emissions factors for both Nucor’s Seattle facility, the 
net change in global GHG emissions from steel production is estimated as 
the difference between the CAR-induced reduction in Nucor’s emissions 
and the leaked emissions.  

Attachment B is ERM’s Washington State CAR finished steel GHG 
emissions leakage model.  Steps in model development and key 
assumptions are described in the following sections.  
 
Step 1: Project Nucor’s annual finished steel production volume during 
2020-2040 without the CAR 

In the absence of a rebar production forecast from Nucor, ERM projected 
Nucor’s annual steel production without the CAR by applying the 3.6 
percent annual growth rate in cement consumption in Washington State, 

                                                 
iii Finished steel products accounted for 87 percent of Nucor’s melted steel during 2002-2015.  
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Oregon and California from 2015 to 2035 projected by the Portland 
Cement Association (PCA) to Nucor’s reported 2015 finished steel 
production volume of 510 thousand MT. Nucor’s 2035 production is held 
constant for 2036-2040. We relied on PCA’s cement consumption forecast 
as a surrogate for future rebar consumption because it is estimated for a 
majority of the study period and corresponds well to the majority of 
Nucor’s primary market area, whereas rebar-specific growth rates were 
only available at a national scale and for a limited time period. Nucor’s 
finished steel production is highly correlated with national rebar 
consumption (0.97, 2002-2014), which is highly correlated with cement 
consumption (0.89, 1990-2015).iv While projected rebar production is 
capacity constrained in the near term, Nucor had previously considered 
adding approximately 36 thousand MT of finished steel production 
capacity. Our model assumes Nucor would increase its finished capacity 
in 2026, for a total of 725 thousand MT. 

Step 2: Project Nucor’s annual finished steel production during 2020-2040 
with the CAR 

Firms operating in a less-than perfectly competitive market produce 
output up to the point at which the additional cost of producing one more 
unit (marginal cost) is equal to the additional revenue gained from that 
unit (marginal revenue). Nucor’s annual finished steel production with 
the CAR is estimated by calculating Nucor’s optimal production volume 
at the higher level of marginal cost associated with the need to purchase 
Emission Reduction Units (ERUs) to comply with its emission reduction 
pathway under CAR. This requires determining Nucor’s marginal cost of 
production without the CAR, the incremental marginal cost from its ERU 
purchases required to comply with the CAR, and the slope of its marginal 
revenue curve. The following sections detail the methods and 
assumptions for deriving the elements of this calculation. 

2.1 Estimating Nucor’s marginal revenue curve 

Nucor’s marginal revenue curve represents the revenue gained by 
producing an additional ton of steel at any level of output.  Its slope 
is twice the slope of its (assumed to be linear) demand curve, 
representing the average revenue per ton (price) it believes it will 
receive from its customers at each level of output.  To calculate the 

                                                 
iv Pearson’s correlation coefficient ranges from -1.0 to 1.0.  Measures above 0.5 are considered 

strong positive correlation. A measure of 1.0 is exact positive correlation.  Positive correlation 
means that both series move in the same direction, whereas negative correlation implies the 
opposite. 



 

ERM 10 NUCOR STEEL/JULY 2016 

slope of the rebar demand curve that we assume Nucor faces we 
used a reinforcing steel price elasticity of -6.0, our projection of 
Nucor’s 2020 rebar production without the CAR, 610 thousand MT, 
and an expected rebar price of $523 per MT.  The slope formula is  

=  = 1 + 1
 

          = 523 1 + 16.0 523610,000 = 610 523610,000 = 0.000145 

where is the price at which customers will not purchase 
finished steel from Nucor,  and  are Nucor’s optimal steel price 
and output volume, and e is the price elasticity of Nucor’s demand 
curve. 

We used a -6.0 price elasticity of rebar demand faced by Nucor. 
This is based on the 3.0 to 6.0 range of rebar substitution elasticities 
published by the US International Trade Commission (USITC 
2013).  Industry participants used the 6.0 substitution elasticity 
estimate in the analysis prepared for the investigation. We use the 
substitution elasticity as a proxy for the elasticity of an individual 
producer’s demand curve, which is more elastic than the market 
demand curve and reflects consumers’ choices among producers 
based on the perceived differentiation of their finished steel 
product. A price elasticity of -6.0 means that customers reduce 
purchases by 6 percent in response to a 1 percent increase in price, 
or by 60 percent in response to a 10 percent price increase.v 
Therefore, our model assumes Nucor faces a highly elastic, 
downward-sloping demand curve. This assumption is validated 
through discussions with Nucor. Recently, Nucor has lost entire 
contracts over a few dollars per ton. This information suggests its 
customers are highly price sensitive and that its demand curve is 
downward-sloping, meaning Nucor loses sales revenue when its 
prices increase and gains sales revenue when its prices decrease. 

The $523 per MT price corresponds to projected 2020 production 
volume without the CAR, and is developed based on Nucor’s 
finished steel prices received during 2011-2015. We used a uniform 

                                                 
v Similarly, the lower-bound price elasticity of -3.0 implies a 3 percent reduction in purchases for a 

1 percent increase in price, or by 30 percent in response to a 10 percent price increase. 
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price distribution with minimum and maximum prices of $370 to 
$677 per MT, yielding a middle value of $523.vi We incorporated 
this uncertainty in prices, among other parameters, by Monte Carlo 
methods in the sensitivity analysis described later. We followed 
this approach as an alternative to econometrically estimating 
finished steel price formation, in light of budget and time 
constraints and an absence of future values for factors that shift 
market supply and demand for steel that would necessarily be 
incorporated in an econometric model that could be used to 
generate a price forecast. 

2.2 Calculating Nucor’s marginal cost without the CAR  

Assuming Nucor would produce the optimal volume of steel in 
2020, we estimate its marginal cost without the CAR by setting it to 
be equal to its marginal revenue without the CAR. We estimate 
Nucor’s marginal revenue without the CAR at $436 per MT using 
the marginal revenue curve derived in the previous step:  = = $610 0.00029(610,000) = $436 

 

The model assumes Nucor faces a constant marginal cost without 
the CAR during 2020-2040. 

Figure 1 displays the estimated demand and marginal revenue 
curves used in the model. 

 
 
 

                                                 
vi We used the @Risk software package to implement the Monte Carlo analysis.  @Risk also 

includes a feature that ranks probability distributions by their ability to represent a given data 
series. While the @RISK software determined that both the generalized extreme value and 
laplace distributions were slightly better fit to the prices than the uniform distribution, each is 
unbounded boundless (range: [- ,+ ]), meaning the model would be estimated using extremely 
low (even negative) and extremely high prices some percentage of the time.  Given this and the 
marginal difference in the Akaike Information Criterion (AIC) used as the measure of best-fit, we 
used the uniform distribution in the model. 
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Figure 1.  Estimated Rebar Demand, Marginal Revenue and 

Marginal Cost Curves Faced by Nucor Steel Seattle 
 

2.3 Calculating Nucor’s marginal cost with the CAR  

We assume Nucor would comply with its CAR-established GHG 
emissions RPs by purchasing ERUs. Under this assumption, 
Nucor’s marginal production cost without the CAR increases by 
the ERU price per MT of finished steel produced. Multiplying the 
ERU price per MT CO2e by Nucor’s OB, 0.215, yields the ERU price 
per MT finished steel. We used Nucor’s facility emissions factor 
because we understand that the proposed CAR would only 
regulate facility level emissions. Adding the ERU price per MT 
finished steel in each year to Nucor’s (assumed to be) constant 
marginal production cost without the CAR yields Nucor’s marginal 
production cost with the CAR. 

We used the ERU price curve projected by ES 2016 for the period 
2018–2035. ES developed its ERU price curve as the weighted 
average of the high-and mid- set of carbon price curves developed 
by PSE in its Integrated Resource Plan (ES 2016). PSE states that the 
high set of prices “… comes from the Wood Mackenzie high gas 
price forecast” and that the mid set of prices “is based on 
[Northwest Power and Conservation Council’s] estimated CO2 
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price for California AB32” (ES 2016). The weights are the 
percentage limits for generating allowances from other markets 
specified in draft CAR (ES 2016, WAC 173-442-170). ES appears to 
assume all allowances would be sourced with the California AB32 
market, such that a 100 percent allowance limit gives all weight to 
the PSE mid-price curve and no weight to the high-price curve. 
Because the ES forecast terminates in 2035, we hold the 2035 price 
constant for 2036-2040. Independent validation of the ES approach 
and assumptions is outside the scope of this study.vii 

The end result is that Nucor’s marginal production cost would 
increase by $3.27 per MT finished steel in 2020 and $15.85 per MT 
finished steel in 2040 based on an ERU price curve of $15.19 per MT 
CO2e in 2020 and $73.66 per MT CO2e in 2040. Marginal 
production costs increases to $439 per MT in 2020 and $452 in 2040. 
Because the ES ERU price curve is adjusted for inflation to 2015 
dollars, marginal cost is also reported in 2015 dollars. 

2.4 Estimating Nucor’s optimal steel production volume with the 
CAR 

Nucor’s optimal steel production volume in each year is estimated 
assuming Nucor reduces rebar production by the amount required 
to equate marginal revenue to its new, higher marginal cost with 
the CAR. We can calculate Nucor’s optimal rebar production 
volume with the CAR as its projected production volume without 
the CAR less the incremental marginal production cost divided by 
the slope of Nucor’s marginal revenue curve.viii  Figure 2 
graphically demonstrates this calculation using Nucor’s response to 
incremental marginal production cost imposed by the CAR in 2020. 
Marginal production cost, MC, increases to approximately to $439 
per MT finished steel with the CAR, CAR, from $436 per MT 
finished steel without the CAR, B. Nucor chooses to reduce finished 
steel output from 610 thousand MT to 599 thousand MT. The 
difference between Nucor’s finished steel production volume with 
and without the CAR is the estimated volume of Nucor’s finished 
steel production transferred outside of Washington State in 2020.  

                                                 
vii Puget Sound Energy provides no further details of the source documents for these forecasts.  An 

internet search did not turn up any reference to any potential source documents.  Energy 
Strategies also note in their report in footnote 1 that “ES need to verify these prices are in metric 
tons”, suggesting that they are experiencing similar difficulties in establishing the provenance of 
the price estimates used by PSE. 

viii QCAR = QB – [(MCCAR – MCB)/-0.00029]. 
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We assume constant marginal revenue with and without the CAR 
and apply this same method to estimate Nucor’s finished steel 
production volume with the CAR for each year during 2021-2040. 
By 2040, marginal cost increases from $436 to $452 (in 2015 $) per 
MT finished steel, reducing Nucor’s production volume from 726 
thousand MT without the CAR to 670 thousand MT with the CAR. 

 

Figure 2.  Nucor’s Response to Incremental Marginal Production 
Cost Imposed by the CAR in 2020 

 

Step 3: Calculate the annual market transfer of Nucor’s finished steel 
production with the CAR 

The annual volume of Nucor’s steel production transferred outside of 
Washington is calculated by subtracting Nucor’s finished steel production 
with the CAR (Step 2) from Nucor’s finished steel production without the 
CAR (Step 1). 
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Step 4: Calculate annual cradle-to-gate GHG emissions associated with 
the transferred steel production  

The amount of leaked cradle-to-gate GHG emissions is estimated by 
multiplying Nucor’s transferred rebar production volume by an emission 
factor (EF) of 1.93 MT CO2e per MT of finished steel. EF is calculated as  = (1 ) + ,  

where NA refers the United States and Canada, C refers to China and u 
reflects the percentage of Nucor’s transferred rebar production absorbed 
by Chinese producers. Total emissions factors, measured as tons CO2e per 
ton steel, for the United States (1.0), Canada (1.1) and China (2.6) are 
published in Houser et al. 2008, Figure 3.4.ix  This publication was used in 
developing the American Clean Energy and Security Act of 2009 
(Waxman-Markey) and the California Global Warming Solutions Act of 
2006 (AB-32). 

ERM understands that Nucor would expect Chinese producers to account 
for a significant portion of its transferred rebar production, which 
averages 35 thousand MT annually based on our model. Available trade 
data are insufficient to establish this percentage empirically. 

First, the data are available nationally, and do not correspond to sub-
national areas representing distinct markets. 

Second, both U.S. and Chinese trade statistics may be unreliable due to 
the practice of transshipping and misclassification of rebar products. 
When goods are transshipped, the producer first ships the good to one 
nation before it is shipped from that origin to its intended market. 
Trade statistics reflect the point of shipment, rather than the point of 
production. China has been involved with transshipping allegations in 
other product markets, for example agricultural products such as 
farmed shrimp. 

Third, domestic parties to the USITC’s 2013 rebar anti-dumping 
investigation presented evidence that Chinese producers altered their 
rebar products with other metals, thus classifying them as alloy hot 
rolled bar rather than rebar, in an attempt to avoid countervailing 
duties. Figure 3 demonstrates this phenomenon, supporting that a 
decline in rebar exports is not suggestive of a decline of Chinese steel 

                                                 
ix The estimates are based on the authors’ calculations, the Iron and Steel Association’s 2006 Steel 

Statistical Yearbook and the International Energy Association’s 2007 publication on CO2 
emissions in fuel combustion. The model uses Canada’s total emissions factor for EFNA. 
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bar exports. The data show that combined, Chinese exports increased 
50 percent year-over-year between the height of the global recession in 
2009, and 2012. 

China’s steel industry is in a state of oversupply, which is likely to 
continue given the slowdown in their national economic growth rate in 
recent years. While the US and other nations have imposed tariffs and 
other duties on Chinese steel bar products, it has done little to curb 
Chinese exports. Chinese producers are among the lowest cost steel bar 
producers globally and they are able to maintain aggressive price 
competitiveness in the presence of tariffs. Due to these factors and the 
exposure of Nucor’s market area to Chinese product imported through 
the ports of Seattle and Vancouver, we modeled the percentage of Nucor’s 
transferred production to China using the Beta-PERT probability 
distribution with a range from 25 to 85 percent, and expected point 
estimate of 55 percent. This approach reflects the uncertainty in the 
average EF associated with substantial uncertainty about percentage of 
transferred production absorbed by each region.  

 
Source: USITC 2013 

Figure 3.  Chinese Exports of Steel Bars 

We also applied a 0.00005 MT CO2e/km/MT steel emissions factor for 
marine vessel transportation between China and Seattle published by CN 
Transportation. We did not attempt to estimate rail transportation 
emissions associated with production transferred to other plants in the 
U.S. and plants in Canada for the reason that the exact customer 

Sh
or

t T
on

s
M

ill
io

ns



 

ERM 17 NUCOR STEEL/JULY 2016 

destinations are unknown, the relative transportation distance cannot be 
reliably estimated, and the difference between the with and without CAR 
is likely immaterial. In the final analysis, marine vessel emissions amount 
to 1 percent of leaked GHG emissions. 

Step 5: Calculate the net change in cradle-to-gate GHG emissions 

We estimated the net change in GHG emissions associated with finished 
steel production as the leaked GHG emissions induced by Nucor’s 
response to the CAR, less the reduction in Nucor’s cradle-to-gate GHG 
emissions. 
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STUDY FINDINGS 

Table 3 summarizes the results of ERM’s Washington CAR rebar steel 
industry emissions leakage model. Point estimates are presented for each 
of the key model outputs. In the following section, we describe the 
sensitivity analysis of key model outputs to uncertainty about the true 
value of certain model inputs. The sensitivity analysis was developed 
using Monte Carlo methods to derive the 90 percent confidence interval 
for the point estimates.  

Table 3. Point Estimates from ERM’s Washington CAR Finished Steel 
GHG Emissions Leakage Model 

2020-29 2030-40 Total  Annual 

Nucor’s Present Value Cost of ERUs  
(MM 2015 $) $3.2 $7.2 $10.4 $0.96 

Reduction in Nucor’s  cradle-to-gate GHG 
Emissions (000 MT CO2e) 101 245 346 16 

Market Transfer of Washington Finished 
Steel Production (000 MT) 230 556 786 37 

Market Transfer as Percentage of 
Washington Finished Steel Production 
without the CAR 

3.3 7.0 5.2 -- 

Cradle-to-Gate GHG Emissions Leakage 
(000 MT CO2e) 449 1,084 1,533 73 

GHG Emissions Leakage Rate  
(% of Nucor’s Emissions) 14.6 30.9 23.2 -- 

Net Change in Cradle-to-Gate Global GHG 
Emissions from Steel Production  
(000 MT CO2e) 

348 840 1,188 57 

Notes: Periods may not sum to total due to rounding. 
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SENSITIVITY ANALYSIS 

ERM used Monte Carlo methods to evaluate the sensitivity of key model 
outputs to the significant uncertainty that exists for several of the key 
parameters in the emissions leakage model. Instead of using point 
estimates for key model parameters, Monte Carlo methods allowed us to 
specify a distribution of values that we believe contain the true value. The 
key model outputs are recalculated 10,000 times, each time using a 
different combination of draws from the probability distributions 
describing each parameter developed with uncertainty. The end result is a 
distribution of model outputs (e.g., transferred steel production; leaked 
cradle-to-gate GHG emissions) from which we are able to identify the 
range of estimates that contain the true estimate with a specified level of 
confidence. This analysis uses the 90 percent confidence level. 

Table 4 lists the model parameters we incorporated with uncertainty, 
along with the range of values and probability distribution specified for 
the Monte Carlo analysis. 

Table 5 lists the point estimate from the model for each key output and the 
90 percent confidence interval around the point estimate from the Monte 
Carlo analysis.  

Table 4. Distribution of Key Washington CAR Steel Emissions Leakage 
Model Parameters in the Sensitivity Analysis 

Model Parameter Range Distribution 
Annual growth of Nucor’s finished steel 
production volume without CAR (%/Yr.) 2.6 – 4.4 Uniform 

Price elasticity of Nucor’s demand curve 3.0,4.0,5.0,6.0  
{.05,.05,.20,.70} 

 
Discrete 
Probability 
 

Price at which Nucor sells all rebar output in 
2020 ($/MT) 

Minimum: $370 
Maximum: $670 Uniform 

Percentage of Nucor’s transferred steel 
production absorbed by Chinese producers 
(%) 

Minimum: 25 
Most Likely: 55 
Maximum: 85 

Beta-PERT 

 
  



 

ERM 20 NUCOR STEEL/JULY 2016 

Table 5. Point Estimate and 90 Percent Confidence Interval for Key 
Washington CAR Steel Emissions Leakage Model Outputs 

Point 
Estimate  

90% 
Confidence 

Interval 

Market Transfer of Washington Finished Steel Production  
(000 MT) 786 460-1,050 

Market Transfer as Percentage of Washington Finished 
Steel Production without the CAR 5.2 3.1-7.0 

Cradle-to-Gate GHG Emissions Leakage (000 MT CO2e) 1,533 884-2,104 

GHG Emissions Leakage Rate  
(% of Nucor’s Emissions) 23.2 13.4-31.7 

Net Change in Cradle-to-Gate Global GHG Emissions 
from Steel Production (000 MT CO2e) 1,187 672-1,651 

The “tornado” diagrams presented as Figures 4 and 5 demonstrate the 
sensitivity of model point estimates to the parameters incorporated with 
uncertainty. The red bar adjacent to each parameter shows the change in 
the mean estimate when that parameter is at its minimum and maximum 
value and other parameters in the model are at their mean, or most likely 
value. For example, when the 2020 rebar price is at $370 per MT in the 
marginal revenue curve calculation, its lowest potential estimate, 
transferred production drops from a mean estimate of 5 percent of 
Nucor’s steel production volume without the CAR, to 3.8 percent (Figure 
4). Similarly, when the percentage of Nucor’s transferred steel production 
absorbed by China is at its lowest value, 15 percent, the mean emissions 
leakage declines from 22 to 18.5 percent, holding all other model 
parameters at their point estimates (Figure 5). 
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Figure 4. Transferred Steel Production Volume as a Percentage of 
Nucor’s Steel Production without the CAR 

 

Figure 5. GHG Emissions Leakage as a Percentage of Nucor’s GHG 
Emissions without the CAR. 
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Attachment A
Estimated Nucor GHG Emission Reduction Pathways

Table A1. Nucor Steel Seattle CAR Emission Reduction Pathways Calculation

a b c d

Calendar 
Year

Nucor 
Finished 
Steel 
Production 
without 
CAR, 
MT

Calendar 
Years Nucor 
is Subject to 
CAR 
(Yx)

Nucor's 
CAR 
Compliance 
Period

Nucor 
Finished 
Steel 
Production 
with 
CAR, 
MT

Average 
Production 
(AP), 
MT

Output-
based 
Baseline 
(OB)

Efficiency 
Reduction 
Rate 
(RR)

Emission 
Reduction 
Pathways 
(RPx), 
MT CO2e

2015 510,140 -4 0 510,140
2016 528,701 -3 0 528,701
2017 547,937 -2 0 547,937
2018 567,872 -1 0 567,872
2019 588,533 0 0 588,533
2020 609,946 1 1 598,510 568,114 0.215175 0.017 122,244
2021 632,138 2 1 620,040 568,114 0.215175 0.017 120,166
2022 655,137 3 1 642,354 568,114 0.215175 0.017 118,088
2023 678,973 4 2 658,443 620,301 0.215175 0.017 126,666
2024 689,461 5 2 667,665 620,301 0.215175 0.017 124,397
2025 689,461 6 2 666,333 620,301 0.215175 0.017 122,128
2026 714,545 7 3 685,696 664,147 0.215175 0.017 128,331
2027 725,748 8 3 695,129 664,147 0.215175 0.017 125,902
2028 725,748 9 3 693,262 664,147 0.215175 0.017 123,472
2029 725,748 10 4 689,174 691,363 0.215175 0.017 126,003
2030 725,748 11 4 686,938 691,363 0.215175 0.017 123,474
2031 725,748 12 4 684,567 691,363 0.215175 0.017 120,945
2032 725,748 13 5 680,750 686,893 0.215175 0.017 117,651
2033 725,748 14 5 677,972 686,893 0.215175 0.017 115,138
2034 725,748 15 5 675,021 686,893 0.215175 0.017 112,625
2035 725,748 16 6 670,293 677,914 0.215175 0.017 108,673
2036 725,748 17 6 670,293 677,914 0.215175 0.017 106,194
2037 725,748 18 6 670,293 677,914 0.215175 0.017 103,714
2038 725,748 19 7 670,293 670,293 0.215175 0.017 100,096
2039 725,748 20 7 670,293 670,293 0.215175 0.017 97,644
2040 725,748 21 7 670,293 670,293 0.215175 0.017 95,192

Notes:
[a] 1.036*Production in previous year
[b] Table A2
[c] The non-EITE RR of 1.7% is used because the CAR, as written, does not provide information required to compute the Nucor-specific RR.
[d] (AB*OB) - (AB*OB*RR*(Yx-1))
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Attachment A
Estimated Nucor GHG Emission Reduction Pathways

Table A2. Nucor Steel Seattle Output-based Baseline Calculation

a b c

Calendar 
Year

Finished 
Steel 
Production, 
MT

Facility 
Emissions 
from 
Finished 
Steel 
Production, 
MT CO2e

Output-based 
Baseline (OB)

2012 564,396 110,119 0.195
2013 539,130 111,726 0.207
2014 562,953 140,865 0.250
2015 510,140 104,594 0.205
2016 530,577 115,218 0.217

Average 541,439 116,504 0.215

Notes:
[b] Includes emissions from both the melting (casting) and rolling (finishing) facilities.
[c] = [b]÷[a]

Page 2 of 2



  
 

 

Attachment B 
Washington CAR Finished Steel 
GHG Emissions Leakage Model 



teel GHG Emissions Leakage Model

2020 2021 2022 2023 2024 2025 2026 2027 2028 2029

) 689,461 689,461 689,461 689,461 689,461 689,461 725,748 725,748 725,748 725,748

AR
AR, Q (MT) 609,946 632,138 655,137 678,973 689,461 689,461 714,545 725,748 725,748 725,748

88% 92% 95% 98% 100% 100% 98% 100% 100% 100%
Steel (MT CO2e) 131,245 136,020 140,969 146,098 148,355 148,355 153,752 156,163 156,163 156,163
nished Steel (MT CO2e) 268,376 278,141 288,260 298,748 303,363 303,363 314,400 319,329 319,329 319,329

MC(Q) ($/MT) $436 $436 $436 $436 $436 $436 $436 $436 $436 $436
O2) $15.19 $16.07 $16.98 $27.27 $28.95 $30.72 $38.32 $40.67 $43.15 $48.58

$3.27 $3.46 $3.65 $5.87 $6.23 $6.61 $8.25 $8.75 $9.28 $10.45
C'(Q) ($/MT) $439 $439 $439 $442 $442 $442 $444 $445 $445 $446

R
Q(MC') 598,510 620,040 642,354 658,443 667,665 666,333 685,696 695,129 693,262 689,174

87% 90% 93% 96% 97% 97% 94% 96% 96% 95%
Steel CAR (MT CO2e) 128,785 133,417 138,219 141,681 143,665 143,378 147,545 149,575 149,173 148,293
nished Steel (MT CO2e) 263,345 272,817 282,636 289,715 293,773 293,186 301,706 305,857 305,035 303,237

ompliance Period (MT) 568,114 568,114 568,114 620,301 620,301 620,301 664,147 664,147 664,147 691,363
Factor (MT CO2/MT Steel) 0.215 0.215 0.215 0.215 0.215 0.215 0.215 0.215 0.215 0.215

1.7% 1.7% 1.7% 1.7% 1.7% 1.7% 1.7% 1.7% 1.7% 1.7%
CO2e) 122,244 120,166 118,088 126,666 124,397 122,128 128,331 125,902 123,472 126,003

P (MT CO2e) 6,541 13,251 20,131 15,014 19,268 21,250 19,213 23,673 25,700 22,290
$0.099 $0.213 $0.342 $0.409 $0.558 $0.653 $0.736 $0.963 $1.109 $1.083
$0.076 $0.152 $0.228 $0.255 $0.325 $0.355 $0.374 $0.457 $0.492 $0.449

ns of Finished Steel with CAR (MT CO2e) -5,032 -5,323 -5,625 -9,033 -9,590 -10,176 -12,694 -13,472 -14,294 -16,092

h CAR (MT) 11,436 12,098 12,783 20,530 21,795 23,128 28,849 30,619 32,486 36,574
without CAR) 1.9% 1.9% 2.0% 3.0% 3.2% 3.4% 4.0% 4.2% 4.5% 5.0%

CAR (MT CO2e) 22,303 23,595 24,931 40,039 42,506 45,105 56,264 59,714 63,355 71,328
dle-to-Gate Emissions without CAR) 8.3% 8.5% 8.6% 13.4% 14.0% 14.9% 17.9% 18.7% 19.8% 22.3%

CO2e) 17,271 18,272 19,306 31,006 32,916 34,929 43,570 46,242 49,061 55,235
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)

AR
AR, Q (MT)

Steel (MT CO2e)
nished Steel (MT CO2e)

MC(Q) ($/MT)
O2)

C'(Q) ($/MT)

R
Q(MC')

Steel CAR (MT CO2e)
nished Steel (MT CO2e)

ompliance Period (MT)
Factor (MT CO2/MT Steel)

CO2e)

P (MT CO2e)

ns of Finished Steel with CAR (MT CO2e)

h CAR (MT)
without CAR)

CAR (MT CO2e)
dle-to-Gate Emissions without CAR)

CO2e)

2030 2031 2032 2033 2034 2035 2036 2037 2038 2039 2040

725,748 725,748 725,748 725,748 725,748 725,748 725,748 725,748 725,748 725,748 725,748

725,748 725,748 725,748 725,748 725,748 725,748 725,748 725,748 725,748 725,748 725,748
100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

156,163 156,163 156,163 156,163 156,163 156,163 156,163 156,163 156,163 156,163 156,163
319,329 319,329 319,329 319,329 319,329 319,329 319,329 319,329 319,329 319,329 319,329

$436 $436 $436 $436 $436 $436 $436 $436 $436 $436 $436
$51.55 $54.70 $59.77 $63.46 $67.38 $73.66 $73.66 $73.66 $73.66 $73.66 $73.66
$11.09 $11.77 $12.86 $13.66 $14.50 $15.85 $15.85 $15.85 $15.85 $15.85 $15.85

$447 $448 $449 $449 $450 $452 $452 $452 $452 $452 $452

686,938 684,567 680,750 677,972 675,021 670,293 670,293 670,293 670,293 670,293 670,293
95% 94% 94% 93% 93% 92% 92% 92% 92% 92% 92%

147,812 147,302 146,480 145,883 145,248 144,230 144,230 144,230 144,230 144,230 144,230
302,253 301,209 299,530 298,308 297,009 294,929 294,929 294,929 294,929 294,929 294,929

691,363 691,363 686,893 686,893 686,893 677,914 677,914 677,914 670,293 670,293 670,293
0.215 0.215 0.215 0.215 0.215 0.215 0.215 0.215 0.215 0.215 0.215
1.7% 1.7% 1.7% 1.7% 1.7% 1.7% 1.7% 1.7% 1.7% 1.7% 1.7%

123,474 120,945 117,651 115,138 112,625 108,673 106,194 103,714 100,096 97,644 95,192

24,338 26,357 28,830 30,745 32,622 35,557 38,037 40,517 44,134 46,586 49,038
$1.255 $1.442 $1.723 $1.951 $2.198 $2.619 $2.802 $2.984 $3.251 $3.432 $3.612
$0.487 $0.523 $0.584 $0.618 $0.650 $0.724 $0.724 $0.721 $0.734 $0.724 $0.712

-17,076 -18,120 -19,799 -21,022 -22,320 -24,400 -24,400 -24,400 -24,400 -24,400 -24,400

38,810 41,181 44,998 47,776 50,727 55,455 55,455 55,455 55,455 55,455 55,455
5.3% 5.7% 6.2% 6.6% 7.0% 7.6% 7.6% 7.6% 7.6% 7.6% 7.6%

75,689 80,314 87,758 93,175 98,931 108,152 108,152 108,152 108,152 108,152 108,152
23.7% 25.2% 27.5% 29.2% 31.0% 33.9% 33.9% 33.9% 33.9% 33.9% 33.9%

58,612 62,194 67,958 72,154 76,611 83,751 83,751 83,751 83,751 83,751 83,751
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From: JJ McCoy July 22, 2016 
 Senior Policy Associate  
 NW Energy Coalition 

To: Washington Department of Ecology 

Re:  Comment on Clean Air Rule 2nd CR 102 

Thank you for the opportunity to comment on the draft Clean Air Rule, 
which aims to lower Washington’s carbon emissions via a “baseline and 
credit” mechanism that requires polluters to either reduce carbon emissions 
directly each year or acquire emissions reduction units (ERUs) through one 
of several pathways. 

We appreciate the efforts of Gov. Jay Inslee and the Washington 
Department of Ecology staff to address this important issue.  Climate 
science tells us that each day’s carbon emissions – every time we turn the 
ignition key or flick on a light switch – will warm the atmosphere for more 
than 100 years and acidify the oceans for more than 1,000 years.  These 
long-lasting consequences impose a huge burden on future generations of 
humans and every other species residing on the planet.  It is vitally 
important to reduce these emissions now and drive the clean energy 
transition that is within our grasp.  We also appreciate that Ecology is 
operating within a zone of restricted legal authority that provides, at best, 
incomplete and imperfect tools to address carbon pollution. 

We would like to echo the comments of others that the rule should be far 
stronger than it is.  Addressing many of these issues will require additional 
legislation, and we call on the Washington Legislature to act. 

The 30% reduction in covered emissions by 2035 is insufficient.  
Science-based limits would call for far steeper reductions for 
Washington to do our proportional share in keeping the planet 
from warming beyond 2°C, as prescribed in international 
agreements.   

The rule does not cover all emissions in the state: a more 
comprehensive framework is required.   

The rule also specifically does not cover emissions from electric 
power imported into the state.  This creates a significant risk of 
emissions leakage if electricity generation migrates to other states via 
our multi-state transmission grid.   
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The NW Energy Coalition has the following technical comments and suggestions at this time: 
 

1. The regulation should address cases of total and permanent exit by electricity generating 
units (EGUs) in the same way it addresses curtailment by other covered parties.  This is 
necessary to address potential leakage issues and avoid perverse incentives.  Several utility 
companies have stated publicly that they may consider shutting down EGUs in 
Washington and purchasing (or generating) power out of state in response to price signals 
generated by the CAR.  The CAR as currently drafted would allow the EGUs to sell 100% 
of their former emissions (minus the compliance path) as ERUs forever, a source of 
ongoing revenue.  This could be an incentive to shut down Washington facilities, resulting 
in high rates of carbon leakage and possibly net increases in global emissions if those out-
of-state power purchases have higher emission rates than the closed Washington facility.  
The CAR must take steps to avoid this unwanted outcome.  
 
We recommend the following be added to the definition of “Curtailment” in WAC 173-
442-020(1)(k) (on p. 2): 
 
“Permanent Shutdown – Complete and permanent shutdown of an EGU will be 
considered a curtailment from the date of shutdown.  Any ERUs generated due to a 
complete and permanent shutdown will be deposited in the reserve account in the same 
manner as curtailments by other covered parties.” 
 
We would also recommend that the applicability sections of WAC 173-442-030 (on pp. 
3-5) and the reporting requirement sections WAC 173-442-210 (p. 21) address 
mandatory exit from the CAR in the case of total and permanent shutdown.  As drafted, 
exit from reporting requirements is a voluntary choice by the covered entity if emissions 
fall below the compliance threshold.  An EGU that completely and permanently shuts 
down may have an incentive to continue reporting under the CAR in order to sell ERUs to 
other covered parties.  Ecology should compel exit from regulation under the CAR in the 
event of total and permanent shutdown on an appropriate timeframe. 
 

2. Temporary curtailment by EGUs should also be addressed.  WAC 173-442-020(1)(k)(ii) 
(p. 2) provides a blanket exemption from the curtailment rules for EGUs.  We agree that 
capacity factors for EGUs vary widely for many legitimate reasons, including weather and 
hydro conditions.  However, it should be possible to construct a minimum level of 
functioning that is beyond normal operations needs.  In addition to the rule for complete 
and permanent closure suggested above, Ecology should consider a temporary curtailment 
standard for EGUs.   
 
We recommend the following:  
 
“An EGU will be considered to be in curtailment in any calendar year in which the EGU 
generates megawatt hours totaling less than 5% of its nameplate rating for power 
generation multiplied by 8,760 (i.e. the number of hours in a year).  Ecology may deposit 
ERUs generated during a temporary curtailment into the reserve account.  However, if the 
covered party demonstrates to Ecology that the temporary curtailment occurred due to 
normal electricity system operations (including hydro conditions), then Ecology may elect 
not to deposit the resulting ERUs into the reserve account.” 
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3. Issues for Regulatory Consideration – The Utilities & Transportation Commission 
(UTC) should consider policy on the use of ERUs from closed or curtailed Washington 
electric generating facilities.  While this comment is beyond the scope of the CAR, the 
prospect of using ERUs from shuttered natural gas generating facilities raises several 
fundamental regulatory issues, which the UTC should monitor: 
 

a. Stranded Assets – First, if a regulated utility were to close a gas-powered EGU 
based on a dispatch model’s response to price signals resulting from the CAR, this 
closure could potentially strand hundreds of millions of dollars’ worth of 
undepreciated capital assets, which would no longer be used and useful to the 
electric utility ratepayers.  The UTC should provide guidance on whether those 
capital assets, so stranded, would continue to be recoverable in utility rates or 
considered a shareholder loss. 
 

b. Cross-subsidization – Secondly, it may be the case that a parent company operating 
an EGU also operates a natural gas utility.  ERUs generated by the electricity 
business could potentially be traded or used for compliance by the co-owned 
natural gas utility.  This raises questions of potential cross-subsidization between 
the two sets of regulated utility ratepayers.  The UTC would need to address what 
price the natural gas utility should be required to pay to compensate the electric 
utility ratepayers for any such ERUs, possibly based on market rates or renewable 
energy credits (REC) price proxies. 
 

4. We concur with the proposed transition to the Clean Power Plan (CPP).  WAC 173-442-
040(4) (p. 6) provides an exemption for stationary sources, like natural gas power plants, 
which may eventually be regulated under the federal CPP.  We agree that the CPP offers a 
more comprehensive framework to address multi-state emissions and concur with the 
approach that provides a glidepath for transition into the CPP if and when that regulation 
is in force.   
 

5. Emissions Reduction Activities and Programs – The eligibility and process is unclear.  
WAC 173-442-160, (p. 15) has multiple passive voice statements – “Ecology will accept” 
and “the following must occur” – that leave it unclear who may generate ERUs via activities 
and programs, or by what process they are recognized.  We recommend a clear statement 
that “Any party operating in the state of Washington who can potentially generate ERUs, 
including parties not regulated by the CAR, may register with Ecology as an operator of 
emissions reduction activities and programs” per a simple, prescribed process.  This will 
also foster transparency, as the covered parties will have access to lists of potential sources 
of ERUs to achieve compliance. 
 

6. The energy efficiency pathway requires additional specification.  We recommend that 
Ecology coordinate with the Dept. of Commerce (Commerce) and the Utilities & 
Transportation Commission (UTC) to develop concurrent rules that achieve the following: 
 

a. ERUs derived from energy efficiency should also reflect transmission and 
distribution losses.  WAC 173-442-160(5)(a) (on p.16) and/or WAC 173-442-
160(5)(c) (on p. 17) – Each MWh conserved at the retail level avoids slightly more 
than one MWh of generation due to the presence of transmission and distribution 
losses.  ERU generators from conservation should get credit for those avoided 
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emissions as well.  Federal and California Air Resources Board formulas for grid 
losses are roughly as follows: 
 
Emissions Ratetotal = Emissions Rategeneration / (1 – TLgrid subregion)  
with transmission losses in percentage decimal form. 
 
A grid loss rate of 0.0694 may be appropriate (based on the 2009-2012 average of 
EPA eGRID loss factors for the WECC NWPP subregion).  These are available at 
https://www.epa.gov/energy/egrid.  
 

b. ERUs derived from energy efficiency should reflect multi-year energy savings.  
This will require additional reporting to Commerce and the UTC.  Utilities 
currently report first-year MWh conservation totals relative to a biennial target, but 
each conservation measure persists for many years.  So, one MWh of reported 
conservation might result in 5-20 MWh saved over its lifespan.  (See Table 2, 
below, for example calculations and potential market sizing).  We recommend the 
following: 
 
The CAR should specify that conservation ERUs reflect multi-year savings by the 
following formula: 
 
ERUutility,biennium = ER * (EEutility, biennium – Targetutility,biennium) * MLutility,biennium 
 
where 

 
ERUutility,biennium = The emission reduction units generated by each utility in that 

biennial reporting period, in MT CO2e 
 
ER  = Avoided emissions rate, including T&D losses (see above), in MT 

CO2e / MWh 
 
EEutility, biennium  = First-year energy efficiency achieved by the utility in the biennium, 

in MWh 
 
Targetutility,biennium = The utility’s Energy Independence Act target for the biennium, 

in MWh 
 
MLutility,biennium = [NEW Reporting] Weighted average measure life, in years, 

reported by the utility for measures installed in the biennium.  
 

We recommend that Commerce and the UTC modify their EIA reporting 
requirements to add average measure life for CAR purposes only.  Measure lives 
should be reported at the utility level each year, reflecting a weighted average 
measure life across all the measures installed, weighted by the energy conserved.  
Measure lives should reflect adopted protocols of the Regional Technical Forum 
(see http://rtf.nwcouncil.org/measures/), where available.  In the case of more 
customized industrial or commercial measures, utility estimates may be used. 
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7. The rule should use a higher energy-to-carbon conversion rate that reflects marginal 
dispatch conditions in the region, per EPA guidance and the AVERT model. 

WAC 173-442-160(5)(c) (on p. 17) adopts Washington’s emission performance standard of 
970 lbs CO2e / MWh as the conversation rate of energy efficiency or renewable energy 
MWhs to carbon equivalents.  EPA guidance and carbon mitigation literature suggest that 
renewable energy and energy efficiency programs be credited at the marginal effect they 
have on emissions and at the regional level, since power is traded widely across the region. 
Washington’s emission performance standard governs “baseload electric generation” per 
RCW 80.80.040, defined in RCW 80.80.010 as units with a capacity factor (utilization) of 
more than 60%.  As a result, this choice is not necessarily reflective of marginal generation, 
especially in the short term.  Marginal generation may also involve peaker plants with 
higher emissions rates, particularly if co-incident with system peaks. 

Kartha and Lazarus (http://www.oecd.org/environment/cc/1943333.pdf) suggest that 
emissions rates should be the average of the “build margin”, reflective of long-term changes 
in the system and the “operating margin”, reflective of short-term changes in dispatch.  
This method may be appropriate since both renewable energy and energy efficiency 
programs have multi-year lives and possibly different short-term and long-term effects.   

Table 1 – Carbon Conversion Factor Calculation for EE & RE 

Per the Kartha and Lazarus methodology:
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Washington’s emission performance standard may be a considered an upper limit 
for the build margin. 
 
The EPA’s AVERT model can supply estimates of the operating margin for the 
region. (available at https://www.epa.gov/statelocalclimate/avoided-emissions-and-
generation-tool-avert) 

 
As shown in the above calculation table, a conversion rate of 1267 lbs CO2e/MWh for 
energy efficiency programs and 1239 lbs CO2e/MWh for renewable energy programs 
(RECs) may be appropriate using this methodology. The Commerce Department and the 
Northwest Power and Conservation Council should commission a study to identify and 
evaluate an appropriate factor.  In addition to the elements described here, the factor may 
also need to consider interactions with the state’s renewable portfolio standard, as 
California has done.  The CAR should also provide for a periodic update cycle (annually, 
or no less than once a compliance period) to reflect annual updates to the AVERT model 
and 5-year updates to the emissions performance standard. 
 

8. The NW Energy Coalition is concerned that the CAR energy efficiency pathway may 
degrade utilities’ I-937 compliance.  The rule could give all utilities an incentive to 
lowball their efficiency targets.  Under the Energy Independence Act (I-937), utilities set 
their own energy efficiency targets using methods that are supposed to reflect conservation 
potentials determined by the NW Power and Conservation Council for the region.  
However, there is considerable judgment exercised in the setting of those targets, and we’re 
perennially concerned that some utilities do not set their targets high enough.  Indeed, 
utilities routinely exceed their targets by substantial amounts, which suggests the targets 
were too gentle.  The targets are supposed to reflect a) what’s technically possible, b) what’s 
cost effective, and c) what’s achievable programmatically.  By far, the largest falloff occurs 
in that last step, which is also the most subject to judgment.  By allowing utilities to sell 
energy efficiency that exceeds their 937 targets, the CAR may encourage utilities to aim low 
in order to maximize the MWhs that are available for sales into the CAR.  At the same 
time, the revenue opportunity may provide an incentive to pursue more conservation, so 
the net effect is hard to determine in advance.  One solution would be to allow all energy 
efficiency achieved under 937 to generate credits under the CAR, while also steepening the 
compliance curve for covered parties accordingly to arrive at the same net result.  However, 
we do not have a recommendation for how to implement that method at this time. 
 

9. Voluntary participants should be subject to an emissions reduction pathway the same as 
mandatory participants.  WAC 173-442-030(6) (on p. 4) – We concur with comments 
filed by the Stockholm Environment Institute that voluntary participants should also 
receive an emissions reduction pathway and generate ERUs relative to that pathway, to 
avoid potential gaming of the system. 
 

10. Double counting of emissions reductions appears to be highly prevalent in this system 
and will likely exceed the 2% reserve capacity set aside to address it.  Of the potential 
compliance pathways, all of the natural gas efficiency would appear to be double counted 
as would any emissions reduction programs involving transportation fuels.  In addition, 
some of the REC, energy efficiency, and combined heat and power work will be double 
counted, though the level may be complex to determine.  We recommend that Ecology: 
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a. Establish a statewide aggregate cap on covered emissions. 

  
b. Periodically revisit the reserve requirement levels and emissions reduction 

pathways in light of actual double-counting experience. 
 

c. Periodically lower the covered parties’ emissions reduction pathways (i.e. increase 
the compliance obligation) to keep the state at its aggregate cap depending on the 
level of double counting found. 

 
 
Thank you for your consideration, and feel free to contact me at (206) 295-0196 or 
jj@nwenergy.org if you would like to discuss these issues further. 
 
Regards, 
 
 
 
JJ McCoy 
 
 
 
CC: Glenn Blackmon, Greg Nothstein, Tony Usibelli, Dept. of Commerce 
 David Danner, Philip Jones, and Ann Rendahl, UTC 
 Lauren McCloy and Brad Cebulko, and Deborah Reynolds, UTC 
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Table 2 – Illustration of Recommended Energy Efficiency ERU Generation Method and Sizing Relative to Com
Adapted from Commerce 2012-2013 Energy Independence Act Report
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Via email:  AQComments@ecy.wa.gov  
July 22, 2016 
 
Sam Wilson 
Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504-7600 
 
RE:  Proposed Draft Washington Clean Air Rule, Chapter 173-442 WAC 
 
The Northwest Food Processors Association (NWFPA) submits the following comments on the 
proposed Draft Washington Clean Air Rule.  NWFPA represents 152 food processing companies 
in Washington, Oregon and Idaho with over 250 production facilities throughout the Northwest 
in fruit and vegetable, seafood, dairy, poultry, bakery, specialty and fresh-cut food products.  
Many of our members are located in the state of Washington, several are potential covered 
parties, and others deliver products to Washington or transport products through Washington. 
 
General Comments 
 
Northwest food processors are nationally recognized for their leadership and efforts to 
promote sustainability, to become more energy efficient and to reduce greenhouse gas 
emission levels.  Through voluntary efforts, food processors are on track to meet their goal set 
in 2009 to reduce industry-wide energy intensity by 25% in 10 years. 
 
NWFPA shares the goal of the state of Washington to protect and improve the environment 
and to reduce greenhouse gas emissions.  However, NWFPA opposes state solutions that would 
impose carbon taxes or mandate cap and trade.  Such approaches will increase the price of 
energy and make food processors in those states less competitive while having little impact on 
overall carbon reduction. Climate change and greenhouse gas emissions are a global issue and a 
single national program is the best approach to addressing a global issue.  At the state and 
federal level, NWFPA supports policies that address greenhouse gas emissions directly and 
through collaboration between industry and government.  We support incentives and 
innovative programs that promote and advance voluntary reductions in greenhouse gas 
emissions. 
 
NWFPA has reviewed the draft Clean Air Rule and has found it to be lacking in specificity and 
processes for how this program would operate and what the basis for Ecology’s decisions would 
be.  It is also very vague in many important areas. Much further development is necessary to 
produce an operational Rule.  Therefore, we strongly recommend that Ecology withdraw this 



Rule, work with the regulated community and other stakeholders on necessary improvements 
and a consensus approach.  
 
NWFPA also asks to go on record in support of the comments of the Association of Washington 
Business submitted under cover letter of Gary Chandler, July 22, 2016. 
  
NWFPA has the following comments on specific sections of the Rule. 
 
 
Specific Comments on the draft Clean Air Rule 
 
Applicability - Section 173-442-030(5) and Compliance Report - Sections 173-442-210 (7)(a) 
and (7)(c).   
 
The 50,000 MT CO2e level should be deleted and replaced with the 70,000 MT compliance 
threshold because 50,000 MT unnecessarily and unfairly imposes a second threshold on 
covered parties with additional financial and resource burdens. 
 
As proposed, once parties have demonstrated three years of emissions levels below the 
compliance threshold of 70,000 MT CO2e, they still have compliance obligations under the 
program.  While there is no express mandate under the Rule that these parties further reduce 
their emissions below the threshold, there is an effective mandate that they continue to do so.  
Parties will remain subject to compliance reporting obligations until they have reduced their 
emissions below 50,000 MT CO2e.  These obligations will impose substantial financial costs and 
diversion of staff resources upon these parties.  Moreover, it unfairly imposes burdens on these 
parties that other entities who are not covered parties, but who have CO2e emissions between 
70,000 and 50,000 MT, do not have to bear.   
 
NWFPA believes there is no cause for concern that parties that reduce their emissions below 
the compliance threshold of 70,000 MT CO2e will be bumping in and out of the program 
because their emissions levels will fluctuate above and below the threshold.  There is no need 
to establish a “buffer” that requires continued reductions to escape compliance reporting 
obligations.  Once a company is below the compliance threshold of 70,000 MT CO2e, there are 
sufficient incentives in the form of financial costs and dedication of staff resources to assure 
that parties remain below 70,000 MT.  Further, other entities with cap and trade programs do 
not have such a “buffer” but allow exemption from compliance reporting after three years of 
reported emissions below the compliance threshold (California Cap on Greenhouse Gas 
Emissions and Market-Based Compliance Mechanisms, Title 17, CCR, Section 95812(d); Quebec 
Environmental Quality Act, Title II, Chapter III, Section 19; Ontario, Regulation 143/16, Section 
8).  NWFPA request that Ecology delete the 50,000 MT CO2e level in the appropriate sections of 
the Rule and replace it with the 70,000 MT CO2e compliance threshold level.   
 
Language changes: 
 



173-442-030(5)(a)   After three consecutive years of covered GHG emissions less than 50,000 
70,000 MT CO2e; 
 
173-442-210(7)(a)(i)  After three consecutive years of covered GHG emissions less than 50,000 
70,000 MT CO2e/yr; 
 
173-442-210(c)  A covered party must resume submitting a compliance report when total 
covered GHG emissions exceed 50,000 70,000 MT CO2e/year. 
 
 
Energy Intensive and Trade Exposed Parties – 173-442-070 
 
The simple approach outlined in the Rule will not produce defensible benchmarks and emission 
reduction pathways.  More importantly, improper benchmarking can result in more stringent 
pathways for EITE’s than non-EITE companies with similar emission levels.  AWB’s comments 
identify many key issues and questions that must be addressed and answered to develop valid 
benchmarks and pathways.  In 2010, Ecology contracted with Stockholm Environment Institute 
(SEI) to identify issues and options for developing GHG benchmarks.  Governor Gregoire had 
directed Ecology to work with businesses and stakeholder to develop these benchmarks. SEI 
produced its White Paper:  Issues and Options for Benchmarking Industrial GHG Emissions (June 
30, 2010), which raises may of the same concerns identified by AWB.  In addition, California Air 
Resources Board (CARB) staff has been working on benchmarking for five years and has had to 
continually review, update and revise its benchmarks as issues must be addressed and new and 
better data becomes available.  
 
Because of the heterogeneous nature of the food processing sector, benchmarking this industry 
is not a simple endeavor.  CARB staff reports that “Food and beverage processing are complex 
systems to benchmark because one type of input can go through a series of process steps to 
end up in a variety of products.  Facilities commonly produce several different products by 
utilizing complex processing that incorporates the exchange of mass and heat among 
processing lines.  It requires detailed engineering understanding of the manufacturing process 
to develop robust benchmarks.”  (Appendix C:  New and Modified Product-Bases Benchmarks).  
EPA has developed ENERGY STAR Energy Performance Indicator benchmarking tools for several 
industrial products.  EPA found that it had to significantly narrow its manufacturing types to 
specific products.  In the food processing sector, it has developed tools for Frozen Fried Potato 
Processing Plants (31141143B1 and 31141144C1), Juice Processing Plants (specific 10-digit 
product classes), Cookie and Cracker Baking Plants (specific 10-digit product classes) and Wet 
Corn Milling.  NWFPA has been working on benchmarking of energy intensity in food processing 
since 2008.  However, because of the need to address the myriad of issues identified in the 
citations above, we have yet to produce a final benchmark.  For example, we found that we had 
to use nine-digit classifications or lower to assure we were comparing like products and 
processes.  Because facilities use various units of measurement for production, we had to 
convert different units of production to the same unit (pounds).  We also found that the facility 



sample size used to determine the benchmark and certain plant characteristics impacted a 
subsector’s energy intensity value distribution.   
 
Include stakeholders and covered parties for each sector in the development of benchmarks 
and reduction pathway calculations. Inclusion of these entities will contribute data, knowledge 
of the sector, knowledge of products and processing technologies, and other information and 
feedback that will assist Ecology in developing benchmarks that are technically sound and 
meaningful.  EPA used industry sector professionals to help develop, review and test its ENERGY 
STAR Energy Performance Indicator benchmarking tools. Ecology’s contractor, SEI, worked 
closely with sector stakeholders, including NWFPA, in developing its White Paper:  Issues and 
Options for Benchmarking Industrial GHG Emissions (June 30, 2010).  CARB staff works with 
industry sectors and stakeholders to ensure data is correct and calculated appropriately, to 
perform further analysis if necessary, and to assure that abnormal events are not skewing the 
benchmarks for its cap and trade program.  Open and transparent processes can gain industry 
understanding and reduce the likelihood that Ecology’s decisions will be challenged. 
 
Allow EITE-covered parties the option of EITE treatment or non-EITE treatment.  Because the 
determination of benchmarks and pathways for EITE companies is so highly complex and the 
adverse impacts of inappropriate determinations are potentially so significant, EITE covered 
parties should have the option to proceed as an EITE party or non-EITE party.  Fairness requires 
that in no case should an EITE party’s compliance obligation be greater than the obligation of 
non-EITE parties with similar levels of emissions.  This result runs contrary to Ecology’s stated 
purpose to reward prior actions for EITE companies.  Instead, the Rule would penalize some 
companies, impact their competitiveness, and increase the potential for leakage. 
 
Allow EITE covered parties to request Ecology for review and modification of determinations 
under this section of the Rule.  Definition of subsectors and calculation of the efficiency 
intensity distributions for each sector or sub-sector (or sub-subsector) are very complex and 
require use of appropriate data, plant characterizations, application of emissions drivers, etc.  
This is also true of individual plant evaluations.  Fairness to covered parties would be lacking if 
they had no opportunity to request a review of the data relied upon and the bases for the 
decisions made, as well as modification of the determinations themselves if warranted.  
 
Language changes: 
 
173-442-070(3)(a)  Ecology must calculate an efficiency intensity distribution for each sector 
with an EITE covered party that meets the requirements in WAC 173-442-030.  Ecology shall 
work with stakeholders and EITE covered parties in each sector to develop technically sound 
benchmarks and reduction pathway calculations. 
 
173-442-070(5)   Petition for Review of Determinations.  EITE covered parties may petition 
Ecology for review and modification of determinations made under this section. 
 



173-442-070  GHG emission reduction pathway and emission reduction requirement for EITE 
covered parties.  Ecology must establish . . . to EITE covered parties.  Parties defined as EITE 
covered parties under 173-442-020(1)(l) may opt-out of EITE classification. 
 
 
Limitations on the use of allowances   173-442-170 
 
Delete entire section 173-442-170.  This section places a significant burden on the ability of 
covered parties to comply.  The declining use of allowances coupled with vintage limitations 
severely restricts ERUs that are available for compliance.  It may even result in inability to use 
some acquired ERUs.  There is no need to restrict use of these ERUs.  Each approved ERU is a 
certified reduction of GHG emissions. 
 
Language change: 
 
173-442-170   Limitations on the use of allowances. 
 
 
Reserve  173-442-240 
 
The requirement to contribute 2% of a covered party’s emission reduction pathway annual 
decrease imposes additional compliance requirements above the reduction requirements 
determined for EITE and non-EITE parties.  This approach inflicts additional costs on parties and 
compels contributions to “fund” the Reserve.  NWFPA questions the authority of Ecology to 
impose requirements to fund some of the Reserve uses absent legislation.  
 
Many of the Reserve uses do not support Ecology’s stated objective to encourage businesses to 
expand and keep production in Washington.  Ecology received feedback that it needed to 
assure that the Rule was not a barrier to expansion and business growth of covered parties.  
However, several uses of the Reserve have little or nothing to do with this objective.  For 
example, the Rule provides for grants to an Environmental Justice Advisory Committee that will 
decide on projects based on environmental justice criteria defined by the Committee.   
 
The provisions covering the implementation of the Reserve are so vague it is not possible to 
decipher how the Reserve would work; they must be revised.   There needs to be a process for 
new covered parties and existing stationary sources that expand or modify their operations to 
request and receive ERUs from the Reserve.  The current draft Rule states that Ecology “may 
retire” or “may assign” and provides no process for covered parties to apply to receive these 
ERUs.  This places the decision on how ERUs are allocated entirely at Ecology’s discretion.  
Access to ERUs will impact the economics of the facilities and the decision to locate these 
activities in Washington and certainty of receipt is critical. Companies need assurances of 
availability and commitment of ERUs from the Reserve to their facilities prior to construction, 
expansion, or modification.  There needs to be a process and a time specified for commitment 



of these ERUs that will provide the kinds of assurances companies require for expensive 
undertakings in Washington state. 
Registry  173-442-230 
 
Develop a registry similar to the California Cap and Trade Program’s Compliance Instrument 
Tracking System Service (CITSS).  The CITSS creates an “account” for every organization that is 
accessed by login. Users are able to view emissions data for their facilities, compliance 
obligations, compliance dates, compliance instrument tracking, compliance history, and to 
generate reports in these areas.  Such a system would provide transparency to covered parties 
and assist them in managing and tracking compliance.  See http://arb.ca.gov/citss  
 
 
Enforcement  173-442-340 
 
The draft Rule fails to specify a specific date when compliance instruments must be 
surrendered and when violations will accrue; this date should be the Compliance Report 
Deadline.  Covered parties need to know by what date compliance instruments must be 
surrendered and when violations and penalties will accrue.  NWFPA recommends that this date 
be the Compliance Report Deadline in 173-442-250.  Covered parties will have completed final 
calculations and verification and should be given time to acquire additional compliance 
instruments to meet their obligations, if necessary.  This is the approach used in California’s cap 
and trade regulations. Section 95856(f), provides that “The covered entity must transfer 
sufficient valid compliance instruments to its compliance account to fulfill its triennial 
compliance obligation by November 1, 5 p.m. [PST] of the calendar year following the final year 
of the compliance period.”  If covered parties fail to submit sufficient instruments to meet their 
obligations by this deadline, then violations begin to accrue (section 96014). California penalties 
do not accrue daily but every 45 days following the November 1 deadline.  
 
Language changes: 
 
173-442-340(2)  Each metric ton of covered GHG emissions that a covered party emits that 
exceeds the covered party’s compliance obligation, and is not covered by an ERU as of the 
compliance report deadline in 173-442-250 is a separate violation. 
 
173-442-340(3)   Each day following the compliance report deadline in 173-442-250 that a 
covered party does not meet the compliance obligation is a separate violation. 
 
 
Confidentiality  173-442-350 
 
Production data required to be reported by EITE covered parties must be considered 
confidential information meeting the requirements of RCW 70.94.205.  Production data is 
unique to the facility and if released to the public or to a competitor will likely adversely affect 
the competitive position of the owner or operator of that facility.  NWFPA has direct experience 



with the proprietary nature of this data and importance of this confidentiality to food 
processors.  NWFPA collects energy use and production data from food processors to use in 
tracking progress of the industry against the industry’s goal to reduce industry-wide energy 
intensity by 25% in 10 years and by 50% in 20 years.  In order to receive this information, 
NWFPA must sign a non-disclosure agreement with each individual contributing company.  This 
data is stored on a secure drive with access limited to designated NWFPA staff.  Data can only 
be released in the aggregate with protections to assure that no data can be linked to individual 
facilities. 
 
Language changes: 
 
173-442-350(3)   Production data.  Production data submitted by EITE covered parties is 
confidential and meets the requirements of RCW 70.94.205. 
 
173-442-350(3)(4)   Confidentiality requests.  A covered party . . . 
173-442-350(4)(5)   Verification status.  Ecology’s determination . . . 
 
 
Thank you for this opportunity to comment on the draft Rule.  This draft Rule defines a major 
initiative that has the potential for major impacts on the regulated parties as well as impacts on 
the citizens and economy of the state of Washington.  NWFPA urges Ecology to withdraw this 
Rule and work with the regulated community and other stakeholders on necessary 
improvements and a consensus approach.  Please contact me if you have any questions 
regarding our comments or would like additional information.  
 
Sincerely, 
 

 
Pamela Barrow  
Vice President of Energy, Environmental & Sustainability 



 June 20, 2016 
 
 
Ms. Sarah L. Rees  
Special Assistant, Climate Policy  
Washington Dept. of Ecology  
PO Box 47600  
Olympia, WA 98504-7600 
 
 
Re: Request to extend comment period for Clean Air Rule 
 
 
Dear Ms. Rees: 
 
The Northwest Gas Association (NWGA) respectfully requests that the comment period for 
the Clean Air Rule be extended to September 9, 2016, a little more than 45 days beyond 
the current deadline of July 22, 2016. 
 
The NWGA represents the interest of the natural gas local distribution companies and 
pipelines serving the communities and people of Washington State. As affected entities 
under the rule, we are seeking more time to develop and provide thoughtful, fact-based 
analysis and commentary on the rule and its potential impact on more than 1.1 million 
natural gas consumers in the state. 
 
Thank you in advance for your consideration. Please feel free to contact me with any 
questions. 
 
Sincerely, 

 
Dan S. Kirschner 
Executive Director 
 
c: Chris Davis 
 Stu Clark 

1914 Willamette Falls Drive, Suite 260 
West Linn, Oregon 97068 

t: 503.344.6637 f: 503.344.6693 
www.nwga.org 

Twitter: @nwgas 
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NORTHWEST INDUSTRIAL GAS USERS 

545 Grandview Drive                                                 TELEPHONE:    541-708-6338 
Ashland, Oregon 97520                                              FACSIMILE:    541-708-6339 

Edward A. Finklea          E-Mail: efinklea@nwigu.org
Executive Director 

July 22, 2016 

AQComments@ecy.wa.gov

Mr. Sam Wilson 
Department of Ecology 
P.O. Box 47600 
Olympia, WA  98504-7600 

Re:  Proposed Clean Air Rule 

 Dear Mr. Wilson: 

 As Executive Director of the Northwest Industrial Gas Users (NWIGU), I writing to 
express some of our members serious concerns with the proposed Clean Air Rule (CAR) 
initiated by the Washington State Department of Ecology (WDOE) on June 1, 2016.  The CAR 
would establish an emissions cap on greenhouse gas emitted from covered sources including 
firms in the industrial sector, the power sector, and waste sector, as well as retail natural gas 
distributors and petroleum fuel refiners and distributors.  While the CAR initially targets some 
NWIGU members that are large natural gas transport users in the state, its impacts will also be 
felt by smaller members that receive natural gas service through their local distribution 
companies.  

Let me first state who NWIGU is and what we represent.  Our membership includes 
approximately 40 businesses in Washington, Oregon and Idaho.  It is a diverse group both in size 
and in the type of commercial activities each engages.  The diversity ranges from food 
processing, paper and pulp, and steel production to high tech firms and other commercial 
entities. Some of our members are large users of gas and as covered entities they will incur costs 
directly in complying with the emissions standards proposed in the CAR.  Others are smaller 
natural gas users not covered under the rule but who will ultimately experience higher costs for 
gas service as natural gas local distribution companies pass-thru their compliance costs in their 
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purchased gas commodity rates.    In each case, the cost of using natural gas by some NWIGU 
members will rise and impact costs of operations, productivity and the overall economic 
performance of some NWIGU members businesses.   

The Washington Department of Ecology has acknowledged that the proposed CAR is a 
‘significant legislative rule’ and thus requires WDOE to both perform analysis and review public 
comments on the three following areas: the environmental impacts of the rule; both the direct 
and indirect impacts on small business resulting from the rule; and a benefit/cost analysis of the 
rule that demonstrates the cost effectiveness of its implementation 

As the rule is currently written, NWIGU has many questions regarding the statutory 
authority WDOE has implicitly assumed in crafting the language of the rule.  However, we will 
defer to the comments on statutory authority and legal status that are being submitted by 
Association of Washington Business (AWB).  We concur with AWB’s conclusions and support 
their comments as written.   

Beyond the legal arguments, NWIGU has the following additional concerns: 

1. The rule will impose substantial compliance costs on large gas customers whose 
operations exceed a 100,000 metric ton threshold of carbon dioxide (CO2).  Such 
customers have limited options to manage their gas usage which is set by the fuel 
specifications of their production  processes.  Basically, only the following four 
options exist: 

reduce production output thereby consuming less natural gas in production 
operations
invest in demand side resources to enhance on-site efficiency of gas consumption 
pursue off-site offsets  for emissions reductions 
relocate operations to another state or shut down productions lines 

A reduction in operations carries a severe economic cost.  Lost income, jobs, sales 
and economic competitiveness are just a few of the economic penalties that will be 
paid by these large firms should they face the necessity to reduce operations as a 
means to reduce emissions.  In effect, if compliance requires reduction in 
production or shut down of facilities, then one can expect a slowing of economic 
development, reduced tax revenues and slower or negative growth in the state.

2. The rule increases the risk of both economic and emissions ‘leakage’.  Leakage 
occurs when industrial activity currently taking place in one geographic location 
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relocates or moves out-of-state to avoid greenhouse gas (GHG) emission 
compliance costs.  Recent reports presented at a California Air Resources Board 
Workshop on GHG emissions and economic leakage have indicated California’s 
‘cap and trade’ program has resulted in leakage which has imposed economic cost 
and hardship on the state economy.  Many energy intensive industries in 
Washington are susceptible to leakage if the CAR as proposed is adopted.  These 
industries have operations in other states and can, if compliance costs are high, 
choose to shift production to other existing facilities that do not face GHG 
regulatory costs. To simply assume, as WDOE apparently has, that leakage will not 
occur or that it will be effectively managed by merely postponing the compliance 
date for Energy Intensive Trade Exposed industries is a risk WDOE has not 
analyzed.  This exposes Washington businesses, employees and their communities 
to the risk that Washington industries will move out of state and jobs and tax base 
will be lost.

3. The majority of CO2 emissions from the CAR covered entities in industry are the 
result of natural gas end use.  One option for reducing emissions on site is through 
demand side investments aimed at improving the efficiency of natural gas 
utilization.  However, NWIGU members already have a long history of capital 
investments in demand side resources.  Such investments have already paid 
dividends via more efficient operations, lower fuel costs, and lower GHG 
emissions.  The ability to expand energy efficiency beyond the existing measures 
now in place will be limited and more costly.  For example, a recent (2015) Cadmus 
study estimated that potential economically achievable energy savings was only 
20% for Puget Sound Energy’s (Puget’s) industrial customers.  The percentage is 
low due to the fact that most of those industrial customers on Puget’s system are 
already operating efficiently with regard to fuel utilization.  The low hanging fruit is 
gone yet the CAR requires between a 28-33 percent further reductions in CO2 
emissions without giving these industrial consumers who have done so much 
already any credit for their early action.  So the compliance option of investing in 
onsite demand side resources as an emissions reduction strategy is limited, costly, 
and will not enable  covered industrial entities to meet the threshold emissions 
reductions as proposed in the CAR. 

4. The CAR arbitrarily limits the supply of Emissions Reduction Units (ERUs) by 
requiring them to be sourced from Washington in-state projects.  The fact is that 
WDOE did not conduct a realistic assessment of the feasibility of any such projects, 
at what pace would they develop, their costs, and whether they would result in a 
supply of ERUs large enough and at a reasonable cost to enable Washington’s 



  Page 4

covered entities to comply with the emissions standards of the rule and stay in 
business.  WDOE has replaced analysis with conjecture.  Furthermore, based on the 
California’s GHG emission program, we can expect the opportunity to create ERUs 
within the state to be limited, resulting in a shortage of supply. This lack of supply 
coupled with high expected demand for ERUs will result in the market price of 
ERUs being high.  Under such circumstances, a compliance path for covered large 
gas customers that centers on the acquisition of ERUs will prove to be very costly.  
Remedies that can help to keep the lid on ERU prices include providing ERU credit 
for early action undertaken by in-state entities to improve their energy efficiency 
and allowing out of state projects to earn ERUs that can be sold to covered entities.   

5. The proposed CAR’s inclusion of natural gas distributors is both troubling and 
problematic.  The natural gas local distribution companies (LDCs) operate under 
the regulatory oversight of the Washington Utilities and Transportation 
Commission (WUTC).  A core component of that regulation is the ‘regulatory 
compact’.  The compact allows the distributor to operate solely in a specified 
service territory in exchange for an ‘obligation to serve.’  That is, the local 
distribution company must provide the amount of natural gas required to meet 
customer demand.  It cannot simply choose to provide less than what is demanded.  
Should the LDC seek to meet its compliance with the CAR by selling less gas than 
demanded, it would be in violation of the regulatory compact and would be subject 
to severe penalties from the WUTC, including the potential loss of its franchised 
service territory.

 Natural gas load growth has been significant since 1990.  There has been a 75% 
increase in the number of commercial customers for Washington LDCs between 
1990 and 2014.  This has resulted in a 41% increase in delivered natural gas to these 
customers, despite the fact that as a class of customers there has been substantial 
capital investment in energy efficient utilization.  The CAR runs the risk of serious 
unintended consequence.  As this load growth has expanded the demand for fuel, it 
places the LDC is an position of having to ensure greater supply.  Should the LDCs 
seek to reach compliance either by restricting supply (see note on obligation to 
serve) or through increased cost (via an adder to the commodity component of the 
rate charged some customers for emissions compliance) the net result is that many 
firms will, to the extent they can, explore options to fuel switch.  Such fuel 
switching away from natural gas to electricity would be counter-productive to the 
goal of carbon dioxide emissions reduction (since direct natural gas utilization is 
more efficient than the generation and transmission of power) and increase the 
difficulty of the power generation industry in meeting their own compliance targets.   
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6.  The CAR runs counter to current state energy policy objectives that promote overall 
energy efficiency and creates great uncertainty regarding current operations and 
future development of combined heat and power (CHP).  Many Washington based 
entities have sought to improve their efficiency of operations through capital 
investment in CHP.  Others plan to do so in the future.  Washington’s state energy 
policy has encouraged such investments as part of the promotion of gas-based 
efficiency in the state economy.  Yet these CHP units, for the most part, are gas-
fired operations.  The entity that seeks to increase their overall energy efficiency 
through utilization of CHP technology will see their direct emissions go up.  
Therefore the possibility of mandatory compliance penalties for this increased use 
of natural gas immediately calls into question whether the economics of any new or 
existing CHP unit is still valid.  Additionally, all entities who may be considering 
future capital investments in CHP will now be uncertain as to the prudence of such 
an investment.  This CHP example is clearly a case of the CAR working in the 
opposite direction of  what the state has encouraged regarding natural gas utilization 
and efficiency in fuel use.   

7. Washington’s Regulatory Fairness Act (RFA) requires WDOE to prepare a Small 
Business Economic Impact Statement (SBEIS) that evaluates the economic impacts 
the proposed CAR would have on Washington businesses sales and revenues, jobs 
and small businesses.  WDOE’s economic analysis falls short of the requirements of 
the RFA.  It has failed to perform the economic analysis in a meaningful manner, it 
reached a factually incorrect conclusion, and has simply assumed away the potential 
of economic harm to small businesses in the state.  The fact that the proposed CAR 
imposes compliance obligations on LDC’s, petroleum refiners and distributers will 
result in higher natural gas and fuel costs or, in a worst case scenario, restricted 
supply.  Either way, small businesses that purchase bundled natural gas sales 
service directly from their LDC and consume transportation fuels will experience 
harmful economic impacts.  Such impacts, beyond their direct economic costs, will 
additionally encourage fuel switching away from natural gas.  As I have already 
pointed out, the state has been promoting an expanded natural gas base for its 
businesses and industries.  The proposed CAR will prove counter-productive for 
achieving this objective. 

The SBEIS that WDOE did conduct in relation to the proposed CAR did not 
adequately assess the potential increase in fuel costs or fuel substitution that may 
occur with the adoption of the CAR.  WDOE’s argument that uncertainty in specific 
compliance strategies by impacted entities results in too much uncertainty to model 
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such impacts is not grounds for simply assuming that the CAR will have no impact 
on small businesses.  Such a conclusion is unfounded and should not be allowed to 
stand.  (NWIGU endorses AWB’s analysis and comments on the SBEIS.)  A full 
SBEIS must be performed by WDOE prior to adopting the proposed rule in order to 
comply with the Administrative Procedures Act. 

9. As previously mentioned, covered entities under the proposed CAR have only four 
compliance paths to meet threshold emissions: reduction in productive output; 
enhanced efficiency; purchase of ERU’s; and closing operations.  The cost of each 
of these options is a critical element in whether compliance costs is manageable 
versus harmful to the covered entities.  The compliance costs as projected in the 
Benefit/Cost Analysis (BCA) that WDOE undertook is woefully incomplete, if not 
simply inaccurate, in estimating realistic compliance costs.  The most draconian 
compliance path, reducing or shutting down in-state manufacturing operations, 
carries with it a significant multiplier effect that would be extremely harmful to the 
local communities where the manufacturers are located as well as to the state 
economy, a potential outcome not adequately addressed by WDOE.  Efficiency 
enhancements, as discussed above, will be limited due to the high cost of 
incremental improvements given the prior capital investments already made in 
demand side resources.  This leaves the purchase of ERUs as the most likely 
compliance path that covered entities will seek.  But again, with the proposed rule 
dictating that ERUs must be Washington based, the supply of such instruments will 
be very limited.  This, in turn, will lead to high ERU prices since demand will be 
great and will grow each year as caps are ratcheted down.  Compliance cost via the 
ERU path will, therefore, be costly.  The compliance costs estimates contained in 
WDOE’s BCA are inadequate and do not represent the real cost likely to be 
incurred by Washington businesses.

10.   WDOE has made no attempt to quantify what the availability or cost will be for 
Washington-based ERUs, yet the rule arbitrarily prohibits the use of out-of-state 
offsets and places significant limits on the number of California Air Resources 
Board (CARB) allowances that can be used to achieve compliance.   The ability of 
covered entities under the rule to meet the CAR’s CO2 emissions reduction 
requirements could not be more uncertain or cost prohibitive because of the 
restrictions WDOE proposes to place on compliance options.  NWIGU recommends 
that WDOE lift the restrictions the CAR places on the use of CARB allowances and 
allow covered entities to meet 100% of their compliance obligation with these 
compliance instruments.  In addition, the prohibition against out-of-state offset 
projects in the rule should be removed.  Carbon dioxide emissions from anywhere 



  Page 7

in the world have the same impact on climate change.  WDOE should be indifferent 
as to where the carbon dioxide emissions occur.  Carbon dioxide emission 
reductions from projects in another state have the same impact on alleged future 
damages as reductions in Washington. 

11. WDOE’s Benefit/Cost Analysis greatly overestimates the benefits to the state that 
will be derived from the CAR.  The state Administrative Procedure Act requires 
that WDOE prepare a preliminary benefit/cost analysis to assess whether the 
proposed rule will produce meaningful net benefits to the citizens of Washington.  
As we have argued above, the cost side of the analysis is inadequate due to 
WDOE’s assessment of ERU supply and other compliance costs. Applying the 
federal social cost of carbon to the benefit side of the analysis overstates the 
benefits to the State of Washington by calculating ‘global’ benefits and not the 
domestic or local benefits of CAR.  The result is that the B/C Analysis fails to 
demonstrate the Washington benefits from the adoption of CAR.  In fact, when the 
estimated costs and benefits are properly adjusted, the analysis would likely 
demonstrate that costs exceed benefits for the citizens of the state.  

The CAR Benefit/Cost Analysis estimates benefits of $14.5 billion and costs 
ranging between $1.5 billion and $2.8 billion over twenty years.  It achieves this 
lopsided result by (1) comparing local costs with global benefits using the federal 
social cost of carbon, and (2) severely understating the costs of the rule.  The result 
is a cost-benefit analysis that fails to meet the threshold determination required by 
the Administrative Procedure Act.

12. The proposed CAR creates a large amount of uncertainty for some NWIGU 
members.  The future costs of fuel (natural gas or a substitute fuel), the availability 
and cost of necessary ERUs, and the total cost of compliance under the rule produce 
uncertainty and risk with regard to future business operations.  As a matter of 
conducting everyday business, entities seek to reduce uncertainty and risk in their 
operations.  The CAR moves in the opposite direction, increasing such uncertainty 
and risk and, by doing so, presenting potential future economic cost that will need 
to be managed.  This, in turn, increases the likelihood that management will seek to 
manage those future costs by either relocating out of state (leakage) or reducing 
production which carries additional negative effects on Washington’s economy in 
terms of reduced jobs, sales/output, income, tax revenues and all the other indirect 
impacts of losing a major manufacturer in a community.    
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It is our expectation that WDOE will consider the seriousness of the comments above and 
adopt the remedies provided where we suggest them.  Many NWIGU members participate in 
difficult and highly competitive markets today.  The CAR will have virtually no meaningful 
effect on global temperatures or create any other quantifiable benefit for Washington residents 
but it will increase the cost of energy, the cost of operating a business, reduce the 
competitiveness of Washington businesses, and have significant negative impacts on the 
Washington economy and individual NWIGU members businesses.  WDOE must conduct a 
more thorough economic impact analysis of the rule as required by the Administrative 
Procedures Act and Regulatory Fairness Act before adopting regulations that could have such 
far-reaching impacts.       

Sincerely 

/s/ Edward A. Finklea 

Edward A. Finklea 
Executive Director 

Northwest Industrial Gas Users 
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VIA E-mail: AQComments@ecy.wa.gov 
 
 
July 22, 2016 
 
Mr. Sam Wilson  
Department of Ecology 
P.O. Box 47600 
Olympia, WA  98504-7600 
 
 Re:  NWPPA Comments on Proposed Washington State Clean Air Rule (CAR) 
 
Dear Mr. Wilson: 
 
The Northwest Pulp & Paper Association (NWPPA) appreciates the opportunity to comment on 
the Department of Ecology’s proposed Clean Air Rule (CAR) (Ch. 173-442 WAC). 
 
NWPPA is a 60-year-old regional trade association representing 13 member companies and 16 
pulp and paper mills in Washington, Oregon and Idaho. NWPPA members produce over 8 
million tons of paper products each year and provide approximately 12,000 predominantly 
union-backed jobs that pay an average of more than $75,000 a year, plus benefits.   As one of 
the largest members of Washington’s forest products sector (including private forest lands, 
sawmills, furniture, wholesaling and ports), pulp and paper mills contribute to a total of 
approximately 40,000 direct jobs and 107,500 direct, indirect and induced jobs.  Because many 
of our members are located in economically stressed rural communities, these family-wage 
manufacturing jobs help sustain the local economy, with each mill job supporting three to five 
additional jobs in the community.  
 
Locally, regionally and nationally, the pulp and paper sector has been, and continues to be, a 
leader in reducing greenhouse gas emission from fossil fuels. Nationally, the pulp and paper 
sector has reduced its greenhouse gas emissions by over 15 percent between 2005 and 2015.1  
 
Nationwide, 1,610 trillion BTUs are created annually from the combustion of spent liquor solids 
and other biomass residuals in pulp and paper mills. Sixty percent of the biomass material used 
for energy generation by U.S. industry was used by the Forest Products Industry. As a sector, 
Washington’s pulp and paper mills use approximately 83% carbon-neutral biomass (Ch. 
70.235.020(3) RCW) as their primary fuel source and, accordingly, contribute less than 2% of 
the state’s total greenhouse gas emissions from direct fossil fuel emissions.  

1 http://sustainability.afandpa.org/sustainability-goals/#greenhouse-gas-emissions
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From 2004 to 2012, Washington pulp and paper mills have reduced greenhouse gas emissions 
by over 300,000 MT C02e. Direct (Scope 1) greenhouse gas emissions intensity has been 
reduced by 12%. Overall, Scope 1 and Scope 2 greenhouse gas emissions have been reduced by 
19%. Washington’s pulp and paper sector must be recognized and credited in the CAR for these 
early capital investments to reduce GHG emissions from fossil fuels. 
 
The Forest Products Industry is also a leader in the use of Combined Heat and Power (CHP). The 
U.S. Forest Products Industry CHP capacity is approximately 12.4 GW. Further, the U.S. forest 
products industry produced 33% of all the CHP-generated electricity by manufacturing 
industries, including 41,412 million kWh in 2010 and 8,152 million kWh sold in 2010. 92.6% of 
onsite electricity production at Forest Products Industry facilities is generated by CHP. 
 
Within the manufacturing sector, Washington’s pulp and paper mills are energy-intensive and 
trade-exposed (EITE). As such, Washington pulp and paper mills use large amounts of energy to 
make commodity products they sell locally, nationally and internationally. The unique position 
of Washington on the West Coast allows trade opportunities with Pacific Rim countries but also 
increases the risk of being unable to compete with lower cost commodity goods from 
jurisdictions without carbon pricing policies. Failure of the CAR to adequately address 
competitiveness challenges by unregulated jurisdictions will cause a net increase of global 
greenhouse gas emissions – also known as greenhouse gas emission leakage.  GHG leakage 
occurs when EITE manufacturers either reduce their output or close their facilities domestically 
and products with a higher GHG footprint are imported to replace those domestic products.  
Numerous studies have indicated how sensitive EITE industries are to leakage. 2   Therefore, it is 
critical that the CAR provides adequate safeguards to prevent leakage and, by doing so, prevent 
global increases in GHG emissions. 
 
Washington is one of the few locations in the world with significant forest resources and access 
to low GHG emitting electricity, due to Washington’s vast hydropower system. Moving just 5% 
of Washington’s pulp and paper production would increase annual GHG emissions from 
purchased electricity by 34,000 MT C02e (Canadian average), and 260,000 MT CO2e (Chinese 
average).  See attached Figures and 1 and 2. 
 
NWPPA appreciates the commitment by Ecology to address the unique concerns of EITE 
covered parties, particularly within the pulp and paper sector. However, NWPPA is concerned 
that Ecology has not honored its commitment to avoid leakage (and thus net increases in GHG 
emissions globally) through the proposed EITE provisions.  We believe that significant additional 
work is necessary on the EITE provisions before we have a rule that does not devastate our 
sector without any corresponding improvement of the environment.  
 

2 See:  Duke University Leakage Study at: 
https://nicholasinstitute.duke.edu/sites/default/files/publications/understanding-hr2454-protecting-energy-
intensive-trade-exposed-industry-primer.pdf and CARB/UC Berkeley leakage study: 
http://www.arb.ca.gov/cc/capandtrade/meetings/20160518/rff-domestic-leakage.pdf  
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Comments on Proposed CAR Rule 
 
With this information in mind, NWPPA has specific comments on the proposed rule language.  
The order in which these comments are presented is not intended to identify their importance.  
We believe each issue with the rule has significant impacts on EITEs generally and the pulp and 
paper sector, specifically.  We note that NWPPA supports the comments submitted by 
Association of Washington Business (AWB) and, to the extent that they are consistent with our 
comments below, incorporates the AWB comments by reference. 
  
1. Applicability of Proposed Rule 
 

a. Baseline 
 

WAC 173-442-070(2)(c) requires that a covered party compute its baseline GHG 
emissions value for purposes of determining applicability of the CAR as the average 
emissions during the 2012 through 2016 period.  A covered party should not be required 
to take the average of a five-year period to determine applicability.  Proposed WAC 173-
442-030(5)(a) specifies that a covered party is not subject to the CAR requirements if for 
three years it does not have emissions above the applicability threshold.  If a covered 
party can exit the program based on 3 years of data, an EITE covered party should not 
have to take into account more than 3 years of emissions in determining initial 
applicability.  Requiring that a full five years of data be used to determine applicability 
potentially penalizes a source that has engaged in early actions.  NWPPA requests that 
the language in WAC 173-442-070(2)(c) be revised to require that an EITE covered party 
compute its baseline GHG emissions value for purposes of determining initial 
applicability as the average emissions of 3 years of its choosing during the 2012 through 
2016 period. 

 
b. Applicability for Facilities Emitting Between 70,000 and 100,000 Tonnes  

 
The rule is ambiguous and open to different interpretations as to when EITE-designated 
facilities with less than 100,000 tonnes are covered by the proposed rule.  The rule 
should clarify that facilities with an EITE-covered NAICS code are not included if the 
facility emissions are below the threshold emissions value for the covered period.  

 
2.  Production Data Reporting Requirements (WAC 173-442-070(1)) 
 
The proposed WAC 173-442-070(1) specifies that each EITE covered party “must report sector-
specific production data” as part of its annual report.  We believe that this section is imprecisely 
worded and should be revised.  The second sentence is clear that facility production data must 
be submitted for the baseline years as well as each year with an emission reduction 
requirement.  However, the first sentence of this proposed section of the regulation requires 
“annual sector-specific production data.”  Either data are facility-specific production data (and 
covered by the second sentence) or they are broader sector-specific production data -- they 
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cannot be both.  Either the first sentence in the proposed WAC 173-442-030 is requiring 
something other than the second sentence, or it is redundant.  Covered parties are not privy to 
sector-specific production data and cannot be required to submit them. Data beyond 
production data are not relevant to the program and the requirement could be interpreted to 
require the reporting of almost anything.  NWPPA requests that Ecology delete the first 
sentence of WAC 173-442-070(1) so that it is clear and precise as to the data that must be 
submitted.  In addition, the rule should specify that “production” is intended to mean “salable 
product.”  Not specifying this key point could result in different facilities reporting inconsistent 
numbers.  The rule, both here and in WAC 173-442-350, should also be amended to clarify that 
production information will be considered Confidential Business Information (CBI) and not 
subject to public disclosure. 
 
3.  Output-Based Baseline (WAC 173-442-070(2)) 
 

a. Background 
 

The proposed language WAC 173-442-070(2) is imprecise and not yet ready for 
adoption.  NWPPA has profound concerns about the mandatory benchmarking 
approach that is presented in the draft rule.  We understand that Ecology’s goal was to 
develop an alternative path for EITEs that seeks to minimize leakage in light of the fact 
that EITEs face severe trade exposure.  If relief is not accorded to EITE covered parties, 
then there is a substantial risk that they could follow in the footsteps of other 
Washington EITE industries that closed down, shattering the lives of their employees 
and the communities in which they are located and ultimately leading to higher GHG 
emissions from displaced production being picked up elsewhere in the world.  We 
appreciate the intent of Ecology to provide relief, but do not believe that meaningful 
relief has been provided.  In fact, as the AWB comments reference, it is quite possible 
that the WAC 173-442-070 compliance approach is more stringent than the compliance 
pathway allowed for under WAC 173-442-060.   

 
Developing an approach for EITE covered sources is a complicated process and Ecology 
cannot expect one approach to provide the necessary relief for all EITE sectors or even 
all covered parties within an EITE sector.  The types of sources and sectors are simply 
too diverse for a “one-size-fits-all” approach.  As discussed in detail below, we believe 
that Ecology must include a variety of compliance pathways for EITE covered parties -- 
not just one.  We also firmly believe that the flaws identified below and in the AWB 
comment letter conclusively identify that substantial additional work needs to be 
performed on developing these compliance pathways.  Therefore, NWPPA urges 
Ecology to remove WAC 173-442-070 from this rulemaking and to proceed on a slower 
rulemaking path for that regulation which allows for consideration of multiple 
compliance pathways and full vetting of the impacts of each pathway.   

 
With that in mind, we identify several of our concerns concerning WAC 173-442-070(2) 
below.  This is not intended to be an exhaustive list of all the infirmities of the proposed 
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rule or the possibilities for a final rule, rather to provide justification for why the EITE 
covered party compliance pathway requires considerable more work before it goes into 
final form. 

 
 b.  Output-Based Baseline at Facilities Producing Multiple Products 
 

In order for the proposed benchmarking concept to work, it is critical that there be 
accurate comparisons between the facilities being compared.  If the facilities being 
compared are not engaged in the same activities, the benchmarking exercise will be 
misleading and result in inaccurate comparisons.  This issue is of particular relevance to 
the pulp and paper sectors as mills may superficially appear similar, but they may 
manufacture differing products which result in differing GHG profiles. 

 
The proposed language for WAC 173-442-070(2) does not identify any means to address 
sources that produce multiple products, particularly where production increases and 
decreases do not occur in lockstep fashion across all of those products.  In a simple 
world, glass plants would just make one specific type of glass, steel mills would just 
make one specific grade of steel and pulp mills would all make an identical pulp.  
However, that is not the real world.  Many of NWPPA’s members make multiple 
different products using a variety of raw materials.  A single mill may make softwood 
pulp, hardwood pulp, recycled pulp, paper from its own pulp, paper from other mill’s 
pulp, sell steam to other sources, sell precipitated calcium carbonate, sell crude sulfate 
turpentine, generate electricity, and manufacture fuel and fuel feedstocks.  Production 
levels of each of these products could independently vary from most, if not all, of the 
other products.  A mill might be a net exporter of pulp one year and a net importer of 
pulp the next, or it might not have consistently imported pulp in past years only to have 
a year of considerable importation due to equipment failures or market shifts.  A mill 
might sell a lot of steam to a third party one year and then very little the next year due 
to a downturn in the third party’s business. Production levels of each of these 
manufacturing scenarios would significantly affect the overall source’s GHG emissions 
inventory.  Even if a mill only makes one type of paper (containerboard for instance), 
the range of basis-weight is huge and the energy intensity varies based on both basis-
weight and the level of pulping required for quality (Kappa values).  What product is 
produced in any given year is market dependent and can vary considerably making 
benchmarking an impossible exercise. 

 
The proposed rule language does not appear to anticipate how Ecology would develop 
an output-based baseline for sites that produce multiple and oftentimes intermittent 
products, let alone how the benchmarking process would work under such a scenario.  
Instead, the rule anticipates that a mill makes one product and that it can directly 
equate GHG emissions to that product.  That is simply not the case for many pulp and 
paper mills.  The proposed output-based baseline approach is too simplistic to take into 
account these very common operating scenarios and neither the Department nor any 
individual mill is going to be able to procure all the data necessary to ensure that 
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meaningful comparisons are being made.  For that reason, the proposed WAC 173-442-
070(2) output-based baseline language does not work for our sector and should be 
considerably revised (or replaced with more flexible approaches) before being finalized 
in the rule. 

 
 c.  Output-Based Baseline Approach Penalizes Early Actors 
 

As proposed, not only does WAC 173-442-070(2) not recognize early action, the rule 
effectively penalizes early action.  Over the past decade, NWPPA members have 
uniformly implemented energy efficiency projects, many of which required significant 
capital expenditures.  The mills implemented these projects because they recognized 
the need to decrease their fossil fuel consumption.  As noted above, the pulp and paper 
sector has led the way in implementing such projects and has been a large part of the 
solution to date.  Given this proactive history, additional significant reductions become 
increasingly more difficult and more expensive.  However, the proposed rule does not 
provide pulp and paper mills with any credit for these early actions and determines the 
output-based baseline on average intensity over the most recent five year period.  
Because of its longstanding focus on GHG emissions, the pulp and paper sector has good 
data to support output-based baseline calculations for periods prior to 2012-2016.  
Ecology must revise the approach to baseline calculations to remove this penalization of 
early actions.  If an EITE covered party has data acceptable to Ecology with which to 
prove an earlier baseline period, it should be allowed to do so in order to enable that 
source to gain recognition of its proactive efforts.  In addition, the baseline period 
should match the compliance period – that is, the baseline period should be a three-
year average rather than a five-year average.  EITE covered parties should be rewarded 
for early action and not penalized for doing the right thing. 

 
 d. Output-Based Baseline Approach Penalizes Combined Heat and Power (CHP) 
 

CHP is widely considered one of the best means of reducing GHG emissions globally.  As 
EPA has stated, the average efficiency of fossil-fueled power plants in the U.S. is 33 
percent but CHP systems achieve efficiencies of 60 to 80 percent and minimize 
transmission and distribution loss.3  The pulp and paper sector has been a leader in 
implementing CHP projects.  This sort of action by the pulp and paper sector is part of 
how it has been a recognized leader in the solution to rising GHG emissions.  However, 
as proposed the output-based baseline penalizes mills that have implemented CHP 
projects.  Because the baseline includes only direct emissions, and CHP reduces indirect 
emissions (e.g., the emissions associated with electricity purchase) while increasing 
direct emissions, a mill with extensive CHP will have more GHG emissions per unit of 
production.  This will result in the mill faring poorly in efficiency intensity distribution 
and potentially having a more stringent compliance burden than its competitors in other 
parts of the country or world that choose to buy cheap, coal-fired generation rather 

3 https://www.epa.gov/chp/chp-benefits 
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than install CHP.  The ultimate consequence of the benchmarking process as the rule is 
proposed is that some facilities will have a lesser compliance obligation and some will 
have a higher compliance obligation.  This creation of winners and losers in a 
commodity industry means that the losers will likely lose market share to mills 
elsewhere in the country or internationally that do not have to incur the expense of 
compliance with the CAR.  If the result is that Washington mills have a higher output-
based baseline due to investment in CHP as compared to mills in other parts of the 
country or internationally that do not have CHP, then the outcome of the CAR is that 
GHG emissions will increase, not decrease.   

 
In short, the proposed rule provides significant disincentives to facilities to operate 
existing CHP systems or to invest in new CHP. Ecology must revise the rule to avoid this 
penalization of mills implementing CHP.  NWPPA recognizes that fixing the CAR to 
properly credit EITE covered parties with existing CHP systems is a complicated issue 
that will take collaboration, time and thought.  This is a process that we are committed 
to.  However, this critical issue emphasizes the need to take more time developing the 
EITE provisions prior to issuance of that portion of the CAR. 

 
4.  Significant Issues with Developing Efficiency Intensity Distributions (WAC 173-442-070(3)(a)) 
 
 a. Background 
 

The facts indicate that it will be impossible to determine an accurate efficiency intensity 
distribution for each EITE sector as required under the proposed WAC 173-442-
070(3)(a).  There are several reasons for this.  The primary reason is that it is extremely 
difficult to identify sectors that would allow the accurate comparison of a Washington 
mill to its peers nationally.  As described in relation to the output-based baseline, the 
processes that make up any individual mill vary dramatically.  In addition, the products 
produced and the fuel types used also vary tremendously.  For these reasons, we do not 
believe that an accurate efficiency intensity distribution can be identified for NWPPA 
members in Washington.   

 
b. Impossibility of Generating Accurate Efficiency Intensity Distribution 

 
The issue with trying to benchmark facilities in the pulp and paper sector was 
thoroughly explored, and the overwhelming challenges discussed, in a 2011 paper by 
Duke University.4  The paper’s authors noted the significant impact of variability in 
products produced (“it’s well known that the production of different products often 
requires different amounts of energy inputs”) as well as the more subtle impacts that 
can impair benchmarking between two mills that make the same product (“a plant’s 
choice to produce some intermediate inputs onsite rather than purchase the same 

4 Distribution of Emissions Permits to the U.S. Pulp and Paper Sector under Alternative Output-Based Allocation 
Schemes (November 2011);  https://nicholasinstitute.duke.edu/sites/default/files/publications/distribution-of-
emissions-permits-to-the-u.s.-pulp-and-paper-sector-paper.pdf. 
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material may cause plant-level emissions for the vertically integrated plant to be higher 
than those of a non-vertically integrated plant producing the same final product.”).  
Ultimately, the Duke University researchers came to the following conclusions: 

 
Differences in plant-level emissions intensity often unconnected to energy 
efficiency. Some key variables include: degree of integration, product mix, access to 
fuels, fuel type, use of CHP, and onsite bleaching; 
6-digit NAICS codes are inappropriate for comparisons; 
Significant disparities still exist after accounting for degree of integration and 
bleaching; and 
Benchmarking results in significant transfers of wealth within the industry 

 
Another issue raised by the Duke University study relates to the spatial scale of a 
benchmarking exercise.  In order to generate a meaningful efficiency intensity 
distribution, there must be a robust data pool.  With the tremendous segmentation of 
the pulp and paper industry and the regional and facility-specific variations in products 
and production methods, it is impossible to develop a robust enough data set to 
produce a meaningful efficiency intensity distribution.  Under Ecology’s proposed 
approach, the future viability of a mill hinges on the efficiency intensity distribution.  
Where there are not enough comparable facilities to allow for a meaningful distribution, 
the approach necessarily fails. 

 
Beyond these foundational issues with the proposed benchmarking approach, there are 
also practical details that are not specified in the rule and that thereby prevent 
meaningful comment.  For example, there is no recognition in the rule that production 
data are not available for the pulp and paper sector.  Pulp and paper mills typically do 
not make publicly available data about production of each product and intermediate 
product produced at the mill.  In the absence of such data, the ability of the Department 
to generate an accurate efficiency intensity distribution falls apart.  Ecology attempts to 
sidestep this important issue in the proposed WAC-173-442-070(3)(a)(i)(C) by saying 
that in the absence of such data being available, Ecology will employ existing 
benchmarking information that is “reasonably current.”  For a sector as complicated and 
varied as pulp and paper, benchmarking information is out of date almost as soon as it is 
generated given the focus the sector has placed on improving energy efficiency so as to 
try to compete with imports.  It is contrary to the Washington Administrative 
Procedures Act (APA) (Ch. 34.05 RCW) to suggest in the rule that generic benchmarking 
data can be applied to determine the efficiency intensity distribution. 
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5.  Significant Issues with Efficiency Reduction Rate (WAC-173-442-070(3)(b)) 
 
The purpose of a rule is to identify with reasonable certainty the responsibilities of the 
implementing agency and the obligations to the regulated entity.  In order to be lawful, a 
regulation must contain sufficient guidelines for the exercise of authority by the implementing 
agency.  That threshold is not met in the proposed WAC 173-442-070(3)(b).  Instead, with 
absolutely no implementing criteria and/or limitations on authority, the proposed rule grants 
Ecology the power to impose an unlimitedly high efficiency reduction rate if, after conducting 
an inherently flawed efficiency intensity distribution determination, Ecology concludes that the 
covered party is in the bottom quartile.   The method for determining/establishing the 
efficiency reduction rate must be clearly and expressly described for facilities with output-
based baseline lower than the 25th percentile, as well as for those facilities with baseline 
greater than 75th percentile of the efficiency intensity distribution. The current language is 
vague, arbitrary and capricious and creates great confusion for all EITEs, providing no 
meaningful protection. The current language leaves it to Ecology to “set the EITE covered 
party’s efficiency reduction rate at a level that would reduce emissions at a rate less than 
required” if the covered party were not an EITE.  For example, Ecology could arbitrarily set an 
EITE efficiency reduction rate of 1.69% per year.  
 
Furthermore, to penalize an EITE facility with a reduction baseline of more than 1.7% annually 
is bad public policy and is contrary to the intent of protecting EITEs and avoiding GHG leakage. 
 
Similarly, Ecology must establish in the rule clear criteria to determine if a facility has “supplied 
sufficient information to complete [the assessment of the facility’s efficiency reduction rate]” 
per WAC-173-442-070(3)(b)(iv).  As with the benchmarking process in WAC 173-442-070(3)(b)(i) 
- (iii), the punitive measures in WAC 173-442-070(3)(b)(iv) lack any regulatory basis or structure.  
What specific information does Ecology expect a facility to provide?  This is not specified in the 
rule. Again, this punitive approach where an EITE covered party may not even have access to 
the requested data is unduly vague, making it both an improper delegation of authority as well 
as being arbitrary and capricious.  
 
Finally, we believe that there is an important typographical error in WAC 173-442-070(3)(b) 
that, if applied literally, would penalize more efficient covered parties.  The output-based 
baseline is calculated by dividing emissions by production generating a value in units of “tonne 
CO2e/unit of production.” A higher value represents a higher emission rate per unit of 
production.  This means that if one assumes calculating an efficiency intensity distribution is 
possible (an assumption we question), that distribution will reflect a range of sources from 
those with the lowest tonne CO2e/unit of production value to those with the highest tonne 
CO2e/unit of production value.  The EITE covered party would then compare its own output-
based tonne CO2e/unit of production to that range.  This means that a source whose output-
based baseline “is less than or equal to the twenty-fifth percentile value of the sector’s 
efficiency intensity distribution” is actually a highly efficient source because it has a low 
intensity (tonne CO2e/unit of production).  However, the rule language assumes the opposite.  
We ultimately believe that this was an unintended consequence that Ecology can and will fix or 
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clarify.  However, we believe it is indicative of the issues with the EITE rule that makes it 
difficult to meaningfully comment and drives the need to withdraw the EITE provisions, rework 
them and re-notice them. 
 
6.  Significant Issues with Emission Reduction Pathway (WAC-173-442-070(4)) 
 
NWPPA’s assessment of Equation 1 and the proposed language in WAC 173-442-070(4) 
indicates that the proposed approach is deeply flawed.  We understood that the intent of 
developing WAC 173-442-070 was to provide an alternative means of EITE covered parties 
complying with the CAR due to the high potential of leakage in EITE sectors.  However, while 
there may be cases where the proposed approach achieves that goal, there are many scenarios 
where the Equation 1 approach will have the result of making an EITE covered party subject to 
significantly more stringent compliance burdens than a non-EITE covered party.   One of the 
primary reasons for this punitive outcome for EITEs is that the production rate from the 
immediately prior compliance period is used to calculate the current emission reduction 
pathway.  This means that a source that is reducing production in order to comply will have a 
dramatically more stringent compliance obligation than a comparable non-EITE source.  
Similarly, a source that has low production during a prior compliance period due to market 
forces will have a significantly more stringent compliance obligation during the next compliance 
period if demand increases.  At the very least, compliance should be based on current emission 
intensity and current production, not on historic production.   
 
We do not believe that the simple adjustment proposed above will correct all of the serious 
issues with Equation 1.  The problem with the approach laid out in the proposed WAC 173-442-
070 is that it assumes that all EITE covered parties are similar and that a single approach is 
feasible.  This is not the case.  The approach outlined in Equation 1 is deeply flawed and does 
not begin to comply with the statutory requirement to represent the least burdensome 
alternative under Washington’s Significant Legislative Rule (Ch. 34.05.328 (1)(e)). What replaces 
the proposed rule language demands significant assessment by all of the EITE sectors to identify 
unintended consequences that could wreck Washington’s employment base while increasing 
GHG emissions globally.  There must be more than one EITE compliance pathway just as there 
must be more time to develop this portion of the CAR.  We suggest that Ecology pull WAC 173-
442-070 from the final rule and spend the time required to develop a suite of alternatives that 
work for Washington and achieve the intended policy goals.   
 
Given the impossibility of ever ensuring that a single approach will work for all EITE sources, the 
WAC 173-442-070 compliance pathway should not be mandatory for all EITEs.  The first 
compliance period for EITE covered parties should be deferred to 2023 to allow for finalization 
of the rule, establishment of baselines, determinations as to benchmark status and adjustments 
in the EITE markets.  If prior to 2023 an EITE covered party ultimately concludes that it would 
prefer the -060 1.7% emission reduction pathway against baseline starting with the 2023-2025 
compliance period, then that covered party should be allowed to voluntarily opt out of -070 
and into the mass baseline approach in -060. 
 



NWPPA CAR Comments 
 July 22, 2016 
 Page 11 of 14 

7. Significant Issues with Emission Reduction Units (WAC-173-442-160) 
 
NWPPA supports the CAR allowing both new and existing CHP units to generate ERUs.  As 
discussed above, the CAR is currently worded to penalize covered parties operating existing 
CHP systems.  This is bad policy as it is acknowledged that one of the best ways to reduce GHG 
emissions is by maximizing the operation of existing CHP and adding new CHP wherever 
possible.  One of the key ways to incent maximum utilization of existing CHP is to provide for 
the generation of ERUs for emissions avoided as a result of CHP.  Allowing ERUs to be generated 
by new CHP is equally important, but new CHP should not be incentivized at the expense of the 
operation of existing CHP.  We are submitting a methodology that is appropriate for calculating 
the benefit realized by our industry’s operation of CHP units.  (See attached NCASI memo of 
April 26, 2016 re: Industrial combined heat and power as an alternative emissions reduction 
measure under the proposed Washington Clean Air Rule). 
 
NWPPA is greatly concerned about the proposed rule’s reliance upon the creation and 
generation of adequate ERUs to support the CAR program.  EITE covered parties will necessarily 
have to rely on the purchase of ERUs in order to comply with the CAR program.  As proposed, 
reducing production to comply is simply not viable as Equation 1 compounds the required 
reductions as a result of using emissions during the prior compliance period as the basis for 
computing the next compliance period’s obligations.  The proposed WAC 173-442-170 allows 
the use of out-of-state allowances as ERUs, but there is no certainty that such allowances may 
be lawfully purchased.  In addition, the proposed phase-out of the use of allowances is 
draconian.  Even if other programs do allow the purchase of allowances for use in the 
Washington program, the ability to employ such allowances as ERUs dissipates so dramatically 
after just a few years as to render the option of negligible benefit.  In order to ensure that there 
is not a shortage of ERUs, out-of-state allowances should be allowed to be used as ERUs at a 
much higher rate throughout the life of the program or, at least until there is a demonstrated 
market for in-state ERUs in sufficient quantities to enable compliance. 
 
Notwithstanding these significant concerns, there is no cost-containment measure or ability of 
a facility to petition for exemption when the cost of the compliance burden materially 
threatens the viability of the covered party.  Ecology should include cost-containment and 
reasonable means of reducing the compliance burden if compliance will significantly affect the 
covered party’s business.5 
 
8.  Need for Alternative EITE Covered Party Compliance Pathways 
 
In light of the flaws in the proposed WAC 173-442-070 language, NWPPA reiterates the need 
for alternative compliance pathways.  At the very least, if Ecology proceeds with the proposed 
WAC 173-442-070 compliance pathway in the final rule, an EITE covered party must, as noted 

5 We note that in the prior proposal of the CAR there were provisions for providing relief to distressed 
sources, but the criteria were so stringent that a source had to essentially be in bankruptcy before it 
could apply.  We support the addition of more reasonable provisions than initially proposed. 
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above, be allowed to opt out of that approach and rely on the non-EITE pathway (i.e., WAC 173-
442-060).  However, we strongly believe that in order to avoid significant impacts to 
Washington’s pulp and paper sector, the final rule should include the following alternative 
compliance pathways, which would accomplish the rule’s objectives, but be less burdensome 
under Washington’s Significant Legislative Rule (Ch. 34.05.328 (1)(e). 
 
 a. Zero Emission Fuels:  

 
Mills have invested in projects that have enabled high and increasing levels of zero 
emission biomass fuels. EITE covered parties employing zero emission fuels for large 
(and gradually increasing) percentages of their total heat input should be deferred from 
further compliance obligations under the CAR. 

 
The EITE party would establish its baseline consistent with WAC 173-442; 
Compliance obligation would be met for any period of the average CO2 emission 
attributable to zero emission fuels equaled or exceeded a threshold; 
E.g.: 70% in 1st period, increasing to >80% by 2050 

 
 b. Site-Specific Energy Efficiency Assessment 
 

EITE covered parties are each subject to unique site-specific considerations. This 
pathway would recognize the significant trade sensitivity of these facilities and enable 
them to comply by developing and implementing a site-specific GHG Reduction 
Assessment that focuses on both direct and indirect (electricity generation) GHG 
emissions. 

 
Upon Ecology approval of the Assessment, the EITE covered party meets its 
compliance obligation by achieving either the individual GHG reduction target or the 
emissions intensity target established by the Assessment (similar to a utility’s energy 
efficiency assessment under I-937 Washington RPS law).  

 
9.  Enforcement Provisions are Unduly Punitive (WAC 173-442-340) 
   
The proposed enforcement provisions in WAC 173-442-340 are unduly punitive.  The proposed 
rule language states that a separate violation could be assessed for each tonne and for each 
day.  A 10 or 100 or 10,000 metric ton/year violation yields $36.5 million, $365 million and 
$36.5 billion potential enforcement liability, respectively.  The potential liability created by a 
10,000 metric tonne overage on the GHG cap is completely disproportionate.  The exceedance 
of a compliance obligation should be a single violation and each tonne of overage should not 
constitute a separate violation.  The extent of overage and the duration of the violation should 
be factors that Ecology assesses in determining whether to pursue enforcement.  They should 
not be the basis for individual violations. 
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10.  Third Party Verification of Compliance Reports is Excessive (WAC 173-442-210(b))    
 
The proposed rule language requires third-party verification for each compliance report.  Third-
party verification should not be required for facilities unless they seek to generate/sell/trade 
credits in the marketplace, and in other (rare) special cases that have sufficient complexity.  
Third party verifications are expensive, and except for a few special cases, there is not 
additional benefit added, only cost.  A mill manager/responsible official, combined with an 
internal certified energy professional or professional engineer should be sufficient.  They will be 
providing signatures to the annual and triannual report package, so there is no basis for third 
party verification any more than third party verification is required for Title V permit 
compliance reports or NESHAP (e.g., Boiler MACT) compliance reports.  Third party verification 
might be justified for ERUs generated from projects, but it is an excessive burden without 
demonstrated benefit for third party verification of compliance reports and ERUs generated by 
outperforming a source’s emission reduction requirement.   
 
Many of the third-party verifier requirements appear punitive and without a good policy basis.  
For example, there is no reason why a third party verifier should have to visit the covered site 
once a year.  Also third party verifiers should not have to be approved by Ecology.  And lastly 
there is no reason why a covered party should have to change its third party verifier after six 
years of use.  The pulp and paper industry is highly complex and there are limited qualified 
resources that understand the intricacies of a pulp and paper mill.  Requiring a revolving door 
of verifiers reduces the quality of the work performed and serves no beneficial purpose. 
 
Conclusions 
 
While NWPPA appreciates the effort that Ecology has put in to date to evaluate appropriate 
means of addressing EITE covered parties, the proposed rule falls far short of the mark.  EITEs 
are, by definition, commodity manufacturers that are greatly exposed to foreign competition 
and that face a realistic possibility of closure or curtailment as a result of the CAR.  It is very 
difficult to reverse the damage once a facility goes into that downward spiral as a result of the 
encroachment of competitors not subject to the same environmental obligations as a 
Washington mill.  Therefore, it is critical that Ecology get it right for EITEs.  Given the complexity 
of the issues, this requires that Ecology take the following steps at this time: 
 

Remove the EITE provisions from the CAR; 
Revise WAC 173-442-030(2) to state that applicability of the rule for EITEs does not 

begin prior to 2023 so as to allow adequate time to develop a robust EITE program; 
and 

Work with the EITE sectors to develop an array of compliance options that ensure that 
all EITEs have a reasonable compliance burden that does not unduly hamper their 
ability to compete against foreign producers.  This should include more than just 
allowing EITE covered parties to choose between the proposed EITE and non-EITE 
compliance pathways, but, at an absolute minimum, an EITE covered party should be 
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allowed to opt out of the WAC 173-442-070 compliance pathway and comply with the 
WAC 173-442-060 pathway starting in 2023. 

 
 
Please contact me if you have any questions about these comments.  NWPPA and its members 
would be pleased to meet with you to further outline our concerns. 
 
 
Sincerely, 
 

 
Christian M. McCabe, J.D. 
Executive Director 
Northwest Pulp & Paper Association 
 
cc:  NWPPA members 
 
 
 
Attachments: 
 

Figure 1.: GHG Emission Factors for Purchased Electricity – Pulp and Paper Producing 
States  

 
Figure 2.: GHG Emission Factors for Purchased Electricity – Select Pulp and Paper 
Producing Countries with Export Potential;  

 
NCASI Combined Heat and Power memo, April 26, 2016  

 
 



NWPPA CAR Comments
July 22, 2016

Figure 1.

GHG Emission Factors for Purchased Electricity – Pulp/Paper Prod

0

100

200

300

400

500

600

700

800

900

1000

WA OR NY ME CA SC VA MS AL NC PA GA TN FL LA MN TX AR MI WI O



 NWPPA CAR Comments 
 July 22, 2016 

 
Figure 2. 

 

GHG Emission Factors for Purchased Electricity – 
Select Pulp and Paper Producing Countries with Export Pot

 

0

200

400

600

800

1000

1200

G
H

G
 E

m
is

si
on

 F
ac

to
r 

fo
r 

P
u

rc
h

as
ed

 E
le

ct
ri

ci
ty

 
(k

g
 C

O
2

eq
/

M
W

h
)



    

 

 

July 22, 2016 
 
Via Electronic Submission: AQComments@ecy.wa.gov 
 
 
Mr. Sam Wilson 
Air Quality 
Washington Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504-7600 
 
Re: Proposed Clean Air Rule (WAC 173-442) Comments 
 
Dear Mr. Wilson: 
 
On behalf of the solid waste industry, the National Waste & Recycling Association (NWRA), the 
Solid Waste Association of North America (SWANA), and the Coalition for Renewable Natural 
Gas (RNG Coalition) are pleased to provide comments on Washington State Department of 
Ecology’s (Ecology) proposed Clean Air Rule (CAR). NWRA, SWANA and the RNG Coalition 
represent companies, municipalities and professionals in the solid waste industry. The NWRA is 
a not-for-profit trade association representing private solid waste and recycling collection, 
processing, and management companies that operate in all fifty states. SWANA is a not-for-
profit professional association in the solid waste management field with more than 8,000 
members from both the private and public sectors across North America. The RNG Coalition is a 
not-for-profit association of entities involved in converting organic waste into pipeline-quality 
or transportation-fuel-grade renewable natural gas.  
 
The NWRA, SWANA and the RNG Coalition have had to opportunity to review comments 
developed by the Washington Refuse and Recycling Association (WRRA). We support those 
comments and include the following additional technical information to further support them.  
The CAR aims to cap and reduce carbon emissions in Washington. Although we support the 
Department of Ecology’s (Ecology) work to cap carbon emissions, we believe that the proposed 
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rule should not include landfills. Landfills are necessary for public health and the proper 
management of waste. For reasons stated in WRRA’s letter and expanded upon below, we 
believe solid waste landfills should be exempt from the CAR. 
 
Landfills are essential public facilities 
 
Landfills are essential public facilities that are handling municipal solid waste providing the 
failsafe public health protection necessary to handle the material remaining after other 
diversion, recycling and other forms of recovery. This is true whether the landfill is a public or 
private facility. MSW landfills are the management mechanism when no other diversion 
alternative exists. The public expects that waste is disposed of at a regulated, highly engineered 
MSW landfill facility that protects the environment and public health. This avoids unlawful 
dumping in Washington communities, where public health and the environment would be 
adversely affected. Because access to and use of MSW landfills are a vital element of local 
governments’ solid waste management plans, they are not suitable candidate facilities for a cap 
and trade regulatory program, no more than other essential public services such as wastewater 
treatment facilities.  
 
The solid waste management and recycling industry has accomplished steady and significant 
GHG reduction since the 1990’s, far more reductions than any other sector. A cap and trade 
regulatory system should be reserved for source categories that are well above their 1990 
levels and have not been subject to significant Command and Control regulations such as the 
NSPS and EG rules for MSW landfills. 
 
MSW Landfill emissions are already successfully regulated and EPA has just strengthened the 
regulatory requirements. 
 
Rather than a cap and trade regime, MSW landfills are better suited for regulation under 
performance standards, as they are under the federal Clean Air Act (CAA) requirements, which 
regulate the collection and combustion of LFG from MSW landfills (40 CFR Part 60 Subparts 
WWW and Cc). The initial landfill NSPS (Subpart WWW) and EG (Subpart Cc and state rules) 
resulted in significant methane reductions as a result of the NMOC control.  
 
On July 14, 2016, EPA issued revisions to both the federal New Source Performance Standards 
(NSPS) (40 CFR Part 60, Subpart XXX) for new and modified landfills and equivalent revisions to 
the Emissions Guidelines (EG) (40 CFR Part 60, Subpart Cf) for existing landfills. According to 
EPA, the combined rules will reduce methane emissions by an estimated 334,000 metric tons, 
the equivalent of reducing 8.2 million metric tons of CO2e in 2025. The rules also cut CO2 
emissions directly, yielding an estimated 303,000 metric tons of additional reductions. In the 
current NSPS and EG rules, a threshold of 50 Mg/year of non-methane organic compounds 
(NMOC) emissions triggers an installation of a LFG collection and control system. However, this 
threshold has been decreased to 34 Mg/year resulting in more MSW landfills being required to 
manage landfill gas. These regulatory changes will control and reduce MSW landfill emissions to 
an even greater extent than already achieved.  
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LFG collection and control systems and landfill cover are effective and important environmental 
control techniques that greatly reduce the GHG impact of landfills. EPA has acknowledged this 
in its recent Inventory of U.S. Greenhouse Gas Emissions and Sinks, 1990-2013. In its Inventory, 
EPA’s estimates of the annual quantity of waste placed in MSW landfills increased by 26 
percent from 1990 to 2013, yet methane emissions decreased by more than 38 percent. EPA 
concludes that these significant reductions are due to MSW landfills operating under the 
federal CAA requirements, which is a stringent Command and Control regulation as opposed to 
a market-based program such as cap and trade, as proposed by Ecology. In Washington State’s 
Greenhouse Gas Inventory Report for 2012, GHG emissions from the solid waste management 
sector have declined to 2.8 MMT CO2e, or 3 percent of the total GHG emissions for the state of 
Washington. 
 
The command and control regulation has required landfills to reduce methane emissions, 
regardless of cost. It is not appropriate to implement a market based approach such as cap and 
trade on top of the existing regulation because the most cost effective methane emissions from 
landfills have already been achieved. By requiring that landfills make cost-effective GHG 
reductions outside of the cap and trade market, they are at a cost disadvantage and cannot 
market the most cost effective reductions. 
 
Diverting waste from large landfills could increase emissions 
 
In addition, CAR may divert waste from landfills with landfill gas collection systems and 
beneficial use projects to smaller landfills or to out-of-state landfills. This would actually 
increase global GHG emissions through the potentially reduced capture rates at smaller landfills 
and the increase in emissions generated by transporting waste longer distances.  
 
Leading carbon reduction and cap-and-trade programs exempt landfills 
 
We recommend that Washington's Clean Air Rule follow the precedent set by the most 
prominent carbon reduction and cap and trade programs around the globe. Other programs 
recognized that landfills do not lend themselves to regulation under cap and trade program 
because of the challenges in determining emissions. These programs include California’s AB-32; 
the Regional Greenhouse Gas Initiative (RGGI), a mandatory cap-and-trade program covering 
nine states on the east coast; the European Union's (EU) cap-trade-program; and the Clean 
Development Mechanism of the Kyoto Protocol.  
 
Biogenic emissions should be excluded from CAR 
 
When evaluating the long term carbon life cycle, biogenic emissions are defined as emissions 
related to the natural carbon cycle, as well as those resulting from the combustion, harvest, 
digestion, fermentation, decomposition, or processing of biologically based materials. CAR 
intends to include biogenic emissions produced by a facility, except for the biogenic emissions 
generated from the combustion of woody biomass. Biogenic emissions from organic waste 
decomposition represent a significant portion of calculated GHG emissions from landfills. 



 

- 4 - 
 

 
Ecology should treat combustion of LFG in the same way that RCW 70.235.030(3) treats CO2 

emissions from fuel wood, wood waste, and wood by-products and residuals. CO2 emissions 
from combustion of LFG in flares, or combustion in engines, turbines or industrial boilers should 
be considered carbon neutral. Failure to do so will create fundamental inconsistencies between 
the proposed CAR and many existing GHG reduction programs at the state, federal and 
international levels. For example, CAR’s treatment of biogenic CO2 from LFG directly conflicts 
with the State of Washington’s Renewable Portfolio Standard (RPS) under Initiative 937, which 
considers landfill gas to be a renewable energy source. In addition, treating biogenic CO2 from 
LFG in the same manner as fossil CO2 emissions is inconsistent with the U.S. EPA’s annual GHG 
Inventory of Emissions and Sinks, and the United Nations protocol for GHG inventorying 
developed by the Intergovernmental Panel for Climate Change (UN IPCC), upon which EPA 
bases its inventory methods. EPA’s methodology for reporting GHG from MSW landfills 
considers combustion of LFG in flares, engines, turbines and boilers to be biogenic CO2 and 
carbon neutral.  
 
Ecology’s treatment of biogenic CO2 emissions in CAR will have very significant consequences 
for the economic and regulatory burden associated with achieving desired GHG reductions, both 
from the cap and trade program and from regulating power plants under the EPA’s Clean Power 
Plan. The decision will also have enormous consequences for the State’s priorities to promote 
production and use of renewable fuels and reliable, base-load renewable electricity. In addition 
to the programs mentioned above, Ecology has ample scientific justification and policy 
precedent to exclude biogenic CO2 emissions from landfill gas from GHG regulation. 
 
The existing EPA Mandatory Reporting Rule (MRR) program (40 CFR 98), which serves as basis 
for the CAR inventory methodologies, excludes most biogenic emissions from municipal solid 
waste landfills. The California cap and trade program, which uses a market-based mechanism to 
lower GHG emissions, also excludes biogenic emissions from landfills.  
 
Further, the EPA’s “Framework for Assessing Biogenic CO2 Emissions from Stationary Sources” 
(EPA, November 2014) considers carbon dioxide emissions from landfills to have a biogenic 
accounting factor of zero, meaning that the carbon dioxide from landfills is biogenic and part of 
the natural carbon cycle. As such, they would occur anyway whether in the landfill or 
elsewhere. Thus, it makes no sense to regulate these emissions.  
 
If Ecology fails to revise its proposed CAR, all sources of biogenic CO2 except those specifically 
exempted in RCW 70.235.030(3), would be lumped together and treated like fossil fuel CO2 
emissions. For biogenic CO2 emissions from MSW, such an approach would be scientifically 
incorrect, stigmatize an environmentally beneficial energy source, and make it harder for 
utilities to comply with the limits proposed under the EPA’s Clean Power Plan, as well as 
entities ultimately regulated under Ecology’s proposed CAR. Therefore, we request that 
biogenic emissions be excluded from Washington’s CAR consistent with EPA’s Framework, 
existing federal regulations and existing prominent cap and trade systems. 
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Landfills should generate “Emission Reduction Units” 
 
Landfill gas can be collected and eliminated through combustion and other methods, producing 
electricity, fuel, or used for other industrial purposes. The use of landfill gas routinely generates 
"credits" or reductions under other emission reduction programs, even when landfills are 
exempt from the program itself.  
 
Every major emission reduction program in the United States allows for emission credits to be 
generated from methane capture programs. Landfills are not regulated under California's AB 32 
or the RGGI, yet landfills can generate credits under these programs through methane capture 
and reduction. The EU cap-and-trade program allows Landfills generate credits for methane 
reduction. Again, landfills notably are exempt from the EU program, but still rewarded for 
emission reducing efforts. Under Australia's recently newly established Safeguard Mechanism 
carbon cap, which went into effect on July 1, 2016, landfills may generate reduction credits 
through methane capture and combustion. Landfill methane reductions have also created GHG 
credits under the Climate Action Reserve, CDM, and other voluntary programs. 
 
Contrary to other leading carbon reduction programs, CAR precludes a number of excellent 
carbon neutral, green, and innovative energy and fuels projects which use landfill gas as a 
feedstock from generating Emission Reduction Units (ERU). In this respect, CAR is at odds with 
other leading carbon reduction programs, many of which exclude landfills from emissions caps. 
Given this, we request Ecology to reconsider landfill methane capture and reduction projects in 
the rule.  
 
Landfill emissions are difficult to accurately measure and are based upon EPA models, which 
measure potential emissions ONLY and often overestimate emissions. 
 
One of the basic elements of a cap and trade system is the ability to provide accurate 
measurement of emissions to assure accountability and integrity of allowances. A characteristic 
of MSW landfills is the difficulty in providing precise estimates of GHG emissions. Emissions are 
difficult to measure or model because MSW landfills are large, complex operations that often 
cover many acres of land, and their GHG emissions occur gradually for many years following 
waste disposal. Since 1996, to control those emissions, federal and state regulations require the 
collection and combustion of LFG. Since 2005, the recovery and combustion of LFG has grown 
by nearly 70 percent.  
 
Unlike measuring GHG emissions from a facility stack, landfill emissions are more difficult to 
measure because landfills comprise large areas with fugitive, rather than point sources of 
emissions. As a result, emissions from landfills are most often modeled using national default 
assumptions to estimate the amount of LFG produced by degrading waste in place, gas 
collection system efficiency, and methane control by landfill cover. First Order Decay (“FOD”) 
models are used to estimate methane emissions and incorporate these default assumptions. 
However, FOD models are best used to estimate landfill methane emissions across many sites 
at the global or national level, but not to accurately assess and measure methane emissions at 
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individual MSW landfills. Landfills are complex systems not easily represented by mathematical 
models and, hence, FOD models are not good predictors of site-specific landfill emissions. This 
is because most FOD models rely on default input parameters that, while considered adequate 
in aggregate, are rarely reflective of actual emissions of specific MSW landfills, and are instead 
arbitrary and unverifiable. EPA acknowledges there is significant uncertainty with its LandGEM 
FOD model ranging from approximately 30% to 400% of measured values. Under a cap and 
trade program, GHG emissions must be measured with certainty and FOD models simply do not 
provide the level of precision and accuracy required. 
 
Additionally, the FOD Model, as embedded in EPA’s GHG reporting rule, was meant to be only 
used as an applicability tool and is not utilized as a compliance measure. EPA has never used 
the results of the annual GHG reporting regime to set an applicability threshold and has used 
the FOD model for reporting purposes only. Using the FOD model as a method to measure a 
MSW landfill operator’s compliance under CAR is an inappropriate application of the EPA FOD 
model.  
 
CAR utilizes the annual GHG emission inventories reported to Ecology through the Washington 
State GHG reporting program promulgated under WAC 173-441. This rule adopts industry 
specific emission calculation methodologies promulgated under the MRR. Subpart HH (Landfill) 
methodology does not allow for enough flexibility in determining actual site-specific emissions 
through analysis of individual landfills that can potentially lead to a better estimate of a site’s 
GHG emission, and the subsequent GHG emission reductions that may be required for a landfill. 
It is critical that any GHG regulatory program be based on the most accurate and facility-specific 
emission estimates as possible. Use of EPA’s MRR protocols does not allow this since they were 
created for industry-wide studies and are not accurate down to the facility level. 
 
There are a myriad of protocols for calculating GHG emissions from landfills. Although the EPA 
MRR methodology is widely accepted throughout the industry for estimating GHG emissions, it 
still has inherent limitations, which may not accurately reflect the emissions at a particular 
landfill. For instance, the MRR gas collection efficiency values only represent the mid-range 
values of the collection efficiency percentages for each cover type from the Solid Waste 
Industry for Climate Solutions (SWICS) guidance, from which EPA derived the collection 
efficiency methodology. Therefore, using this approach prevents facilities from taking into 
account the high level of collection efficiencies gained from comprehensive landfill gas 
collection systems that are already, or may be, installed and operating at larger landfills in 
Washington. By using the fixed mid-range value, landfills that collect more methane would have 
artificially higher calculated emissions, despite the fact that actual emissions are lower. 
 
Landfills are area sources of GHG emissions with varying topography and “feedstocks,” and the 
emission calculations are not simple input and output methodologies that are typically used to 
determine stack emissions for other industries. Due to the wide range of different calculation 
methodologies for landfills and the innate limitations of the MRR, we request Ecology exempt 
landfills from CAR. 
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Given these critical challenges in accurately measuring GHG emissions from MSW landfills, it is 
impossible to establish an accurate and meaningful regulatory cap on a source that has 
historically and significantly reduced GHG emissions and has complied with stringent 
performance standards (that is, Command and Control regulations like NSPS) to control GHG 
emissions even further. Further, modeled landfill emissions are highly uncertain, and EPA’s FOD 
model incorporates conservative assumptions that overestimate emissions. 
 
Finally, Ecology should recognize that MSW landfills have a severely limited ability to further 
reduce GHG emissions. 
 
Early Action Credits 
 
Although CAR identifies activities and programs recognized as generating ERU, the rule is not 
clear on how early actions completed will be accounted for or whether they would qualify as an 
emission reduction. The solid waste industry should be allowed to get credit for early actions 
that are considered going above and beyond what is required by existing regulations. 
Specifically, waste-to-energy and landfill gas to energy (LFGTE) are prime examples of going 
above and beyond existing requirements to reduce emissions, and offset emissions from the 
energy sector at the same time, and should be accounted for within CAR. 
 
Emissions must be Measurable and Quantifiable 
 
Key elements of GHG emission and offset quantification are that emissions must be 
quantifiable, verifiable, and enforceable. Those requirements to provide certainty to the carbon 
market that the emissions being traded are real and demonstrable. Landfill emissions are not 
quantifiable, verifiable, or enforceable and are not appropriate for inclusion in a cap and trade 
program. 
 
Most GHG emissions from landfills occur as fugitive emissions of methane through the landfill 
surface. By definition, these fugitive emissions cannot be captured and cannot be practically 
measured. This unmeasurable nature also means that regulators or third parties cannot confirm 
that reported emissions are accurate. Finally, it is not possible for regulatory agencies to 
enforce emissions caps against landfills because reductions or exceedances cannot be 
measured. 
 
Closing 
 
Modern, managed landfills are highly-engineered facilities that are located, designed, operated, 
and monitored in compliance with federal, state, and local regulations. The proper and safe 
disposal of waste is an essential public service vital to protecting human health and the 
environment. These wastes are not generated by the solid waste industry itself. Rather, the 
industry is responsible for safely and proactively managing wastes generated by other 
industrial, residential, and commercial sources in Washington. 
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Landfills generally do not lend themselves to regulation under cap and trade programs based 
on the public service landfills provide and the difficulty in accurately measuring the direct 
landfill emissions. As such, the national and international trend has been to exclude landfills 
from programs like the Clean Air Rule because, simply put, landfills are different and necessary. 
The solid waste industry has already made great strides in achieving emissions reduction, 
including methane capture, sequestration, and renewable energy projects employed across the 
industry. We request Ecology consider these comments and adjust the Clean Air Rule 
accordingly, to exempt solid waste landfills. 
 
The NWRA, SWANA and the RNG Coalition appreciate your consideration of our request. Should 
you have any questions about these comments, please call Anne Germain, Director of Waste & 
Recycling Technology for NWRA, at 202-364-3724 or e-mail her at 
agermain@wasterecycling.org,  Jesse Maxwell, Advocacy & eLearning Program Manager for 
SWANA, at 240-494-2237 or e-mail him at jmaxwell@swana.org, or Johannes Escudero, 
Executive Director for the RNG Coalition at 916-588-3033 or e-mail him at 
Johannes@rngcoalition.com. 
 
Very truly yours,   
   
    

 

  
 

Anne Germain, P.E., BCEE    David Biderman 
Director of Waste & Recycling Technology  Executive Director & CEO 
National Waste & Recycling Association  Solid Waste Association of North America 
 
 
 

 
 
Johannes D. Escudero 
Executive Director 
Coalition for Renewable Natural Gas 





















 Nathan Bengtsson
Representative
State Agency Relations 

  77 Beale Street, B10C
          San Francisco, CA  94105

          (415) 973-4912
          (415) 973-7226 Fax

          Nathan.Bengtsson@pge.com 

 
July 22, 2016 
 
Sam Wilson 
Washington Department of Ecology 
Air Quality Program 
P.O. Box 47600 
Olympia, WA 98504-7600 
AQComments@ecy.wa.gov  
 
Re: Washington Department of Ecology Request for Comments on Proposed Clean Air Rule, 

Chapter 173-442 WAC 
 
Dear Mr. Wilson: 

Pacific Gas and Electric Company (PG&E) is interested in the development and success of the state of 
Washington’s climate policies, including the potential linkage of Washington’s program to the state of 
California’s Cap-and-Trade Program. As such, PG&E welcomes this opportunity to engage with 
Washington as it considers the design of its climate policies. Please find below feedback on three key 
topic areas: 1) Policy and Market Design, 2) Market Linkage, and 3) Leakage. This feedback draws on 
PG&E’s experience with California’s cap-and-trade program.  

Policy and Market Design  

There are a number of fundamental design considerations in formulating successful policies and markets 
for reducing GHG emissions while achieving cost-containment. The California Air Resources Board 
(CARB) – the California state agency that regulates greenhouse gases (GHGs) – convened an Emissions 
Market Assessment Committee (EMAC) comprised of economists to get expert analysis and advice on 
cap-and-trade market design, operation, and monitoring. Many of the key market design considerations 
of California’s program were addressed through the EMAC forum and referenced on the EMAC website, 
including holding limits, price containment, an allowance price ceiling, resource shuffling, linkage with 
other markets, and information sharing. Many of these issues are still being discussed today in other 
forums.  While it was active, PG&E found this structure very helpful and would recommend a similar 
committee be implemented by Washington to provide external analysis and guidance in initial and 
ongoing policy and market design.  

Market Linkage 

A full linkage between the carbon markets of two jurisdictions refers to when compliance instruments 
originating from each jurisdiction are interchangeable with one another for meeting compliance 
obligations. A broad body of research indicates that fully linked markets can result in several key benefits 
including allowance price stability, leakage prevention, and least-cost pathways to emissions reductions 
across the linked jurisdictions. As such, PG&E supports full linkages of California’s carbon market with 
other emissions trading markets. If Washington developed a regulation that enables full linkage with 
other jurisdictions, it could enhance program outcomes (cost-containment, least-cost emissions 
reductions, minimize leakage, etc.) both for the state of Washington and for other jurisdictions with 
carbon markets.  
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Leakage  

Regulations for California’s Cap-and-Trade program were designed to minimize leakage, including 
‘resource shuffling’, a specific form of leakage of electricity imports. Background information is 
summarized in the Environmental Defense Fund (EDF) publication, California: An Emissions Trading 
Case Study, and additional information on the current status of leakage in California’s program is 
discussed throughout CARB’s First Update to the Climate Change Scoping Plan. CARB continues to 
monitor and assess leakage and to evaluate amendments to regulations. However, the ideal solution to 
the issue of leakage is full linkage to carbon markets that incorporate all trading partners. As such, a 
carbon market implemented in Washington that is fully linked with California and Province of Québec, 
Canada, would solve leakage concerns between the three jurisdictions. Additionally, broad linkage with 
multiple states, such as under the USEPA Clean Power Plan, would provide further leakage protection 
across a broader geographic region in the future. PG&E supports fully linking with other carbon markets 
to address leakage. Absent the ability to fully link Washington’s carbon market with other jurisdictions, a 
variety of compensating measures to prevent leakage must be carefully evaluated.  

PG&E thanks the State of Washington for providing the opportunity to submit comments on its proposed 
Clean Air Rule. We look forward to continued cross-border engagement on the critically important issue 
of climate change. 

Sincerely, 

/s/ 

Nathan Bengtsson 

Cc: Richard Corey, Executive Director, CARB (Richard.corey@arb.ca.gov) 
 Craig Segall, Senior Staff Counsel, CARB (craig.segall@arb.ca.gov) 
 Mark Krausse, Senior Director, PG&E (MCKd@pge.com) 







From PT AirWatchers, PO Box 1653, Port Townsend WA 98368 
Date  2016 July 22 
Re Ecology's Proposed CO2 Reduction Plan 
 
To WA Department of Ecology and whom it may concern: 
 
Following are my and PT AirWatchers' comments on Ecology's proposed Carbon Dioxide 
Emissions Reduction Plan, comment period for which closes at midnight, 2016 July 22. 
 
I thank you for taking the time to develop a program to reduce carbon dioxide emissions, and 
for the opportunity for the public to guide the process. 
 
First, an already recorded comment, about the process: 
Ecology held two recent in-person public hearings and two onine webinars, all much 
appreciated. The choice of online platform had enough technical issues to exclude much of the 
public: it needed fairly recent operating systems, newer than many of us have, and even once 
on, we could discern that others attending the webinar were also experiencing difficulties that 
precluded asking questions or giving testimony. 
 
Challenges such as that unjustly serve to exclude the public and should be remedied to ensure 
that the widest amount of the public can actively participate.  
 
Now, onto content-related comments. 
CO2e emission reductions are sorely needed, and needed quickly. If not for all of the 
exemptions, this plan would be a start toward those reductions. In any case, I would 
recommend steps such as: 
 - Increase the percentage reduction. Without the exemptions and rolled into the 
program at the start might reduce one facility's emissions by 10% over the span of the 
program. However, the benefit is rendered almost to nil not only by legislative exemptions 
and considerations like those for so-called "biogenic" fuels and the EITE considerations, but 
also by rolling facilities in later in the program or for smaller facilities, not at all. 
 To make up for that, the percentage should be raised; ways to compensate for 
reductions lost due to the biogenic exclusions should be found; ways to impel CO2e reductions 
by smaller facilities should be implemented whether in this program or another. 
 (The falsehood of arguments for excluding so-called "biogenic" CO2e emissions is well 
established in science and won't be argued here. If needed, I and others will provide 
supporting documentation.) 
 - Unfortunately between exemptions, cap-and-trade and other alternatives to reduce 
the reduction commitments, it is hard to fathom that much actual reduction in CO2 emissions 
will occur. I will welcome being proven wrong on this point, but that's how it appears. Please 
realign the program to make much larger real-world reductions happen locally to the facility. 
 
A CASE EXAMPLE SHOWING WHERE THE PROGRAM BREAKS DOWN 
I did rough calculations on the effect of the proposed plan on emissions from one of WA 
State's largest CO2e emitters, the Port Townsend Paper Corporation. 
 
They are given exemption after exemption until these reduction targets are meaningless. I 
recommend that a similar analysis be done on all other facilities in WA, using the actual 
("biogenic" plus "non-biogenic") CO2e emissions. 
 



I am not necessarily blaming Ecology for exemptions that are currently out of their control. I 
would ask Ecology to work to overturn those exemptions (biogenic emissions and EITE 
specifically), and meanwhile to find ways to make their good efforts to protect our 
environment pay off with significant real-world environmental benefits. 
 
I recognize that Ecology is somewhat limited in how they can address so-called "biogenic" 
CO2e emissions since exemptions for these have been worked throughout the statutory 
system by powerful industry interests.  
 
However, if the plan is not evaluated for how it plays out with ALL real, actual, measurable 
CO2e emissions counted, then the plan bears little relationship with reality. If "biogenic" 
emissions are not included in the overall analysis, then any positive reductions in CO2e will be 
minimal compared to actual measurable CO2e emissions to the point of possibly rendering the 
program relatively meaningless. 
 
I, along with PT AirWatchers members and supporters, want to encourage a reduction plan, 
but one that is strong and will make significant reductions in the actual amounts of CO2e 
emitted, that gains made just on paper will be more destructive to protecting the atmosphere 
than doing nothing in that it will only serve to hide the lack of action and sources of the 
problem. 
 
That said, here is my rough analysis of how the plan plays out with respect to Port Townsend 
Paper Corp. 
 
PTPC emits approximately 600,000 MT CO2e/year - actually, really, measurably. 
 This is around SIX times the top tier threshold.  
 They are "allowed" by statute to exempt 90% of that or 500,000 MT/yr due to fake 
accounting provided through biogenic CO2e exemptions for a paper result of 60,000 MT/yr. 
  This paper magic puts them in the bottom tier of the 24 major polluters and 
thus exempts them from enrolling in the program until year 2032. 
 
 
continue emitting unabated at least through year 2032. 
 
The tables below show the resulting reductions for PTPC only taking into account reductions 
due to the discredited biogenic exclusions. 
 
 The result: By the end of the program, PTPC will only be responsible for a miniscule 
amount of reduction in CO2 (which could likely be met through trivial measures).  
 the program, they would still be 
emitting  more than FOUR times the top tier threshold, in actual measurable CO2e emissions. 
 
(continued next page) 



 
Table 1. 
Original Annual 
Emissions 

Pct annual 
reduction 

600,000 MTCO2e/yr 1.70%   
running 
total 

Year 

reduction 
for that 
year 

allowable 
emissions avoided co2 

enrolled 
in> 2017 0 600,000 0 

2018 10,200 589,800 10,200 
2019 10,027 579,773 30,427 
2020 9,856 569,917 60,509 
2021 9,689 560,229 100,281 
2022 9,524 550,705 149,576 
2023 9,362 541,343 208,233 
2024 9,203 532,140 276,093 
2025 9,046 523,094 353,000 
2026 8,893 514,201 438,799 
2027 8,741 505,460 533,339 
2028 8,593 496,867 636,472 
2029 8,447 488,420 748,052 
2030 8,303 480,117 867,935 
2031 8,162 471,955 995,980 
2032 8,023 463,932 1,132,049 
2033 7,887 456,045 1,276,004 
2034 7,753 448,292 1,427,712 
2035 7,621 440,671 1,435,333 <=Grand total avoided CO2e emissions 

9,812,959 
<=Grand total CO2e 
emitted 

during program years 
 



 
 
 
 
Table 2. Conclusion. Comparing Tables 1 and 3. 
Above= if ALL actual CO2e is counted and PTPC enrolls at beginning 

Conclusion:               
  MT CO2e from PTPC over span of program: Emitted: Avoided:   

  as proposed in plan 
 11.4 

Million   4 thousand    

  
including all CO2 and starting in 2017 as they 

should 
 9.8 

Million   1.4 Million    

                

Below=as in plan, counting only "non-biogenic" CO2e and PTPC enrolls in 2032 
 
Table 3. 
 
Below=as in plan, counting only "non-biogenic" CO2e and PTPC enrolls in 2032 
Annual Emissions-
actual> 600,000 
Exempting "biogenic" Pct annual reduction 

60,000 
MTCO2e/y
r 1.70%   

Year 

reductio
n for that 
year 

allowable 
"non-
biogenic" 

total actual 
emissions 

running total 
avoided co2 

2017 0 60,000 600,000 0 
2018 0 60,000 600,000 0 
2019 0 60,000 600,000 0 
2020 0 60,000 600,000 0 



2021 0 60,000 600,000 0 
2022 0 60,000 600,000 0 
2023 0 60,000 600,000 0 
2024 0 60,000 600,000 0 
2025 0 60,000 600,000 0 
2026 0 60,000 600,000 0 
2027 0 60,000 600,000 0 
2028 0 60,000 600,000 0 
2029 0 60,000 600,000 0 
2030 0 60,000 600,000 0 
2031 0 60,000 600,000 0 

enrolled 
in> 2032 0 60,000 600,000 0 

2033 1,020 58,980 598,980 1,020 
2034 1,003 57,977 598,997 3,043 
2035 986 56,992 599,014 4,028 <=Grand total avoided CO2e emission

1,133,94
9 

<=total "non-
biogenic" CO2e 
emissions 

11,396,992 <=Grand total CO2e emitted 

during program years 
 



 
 PTPC will not have to actually make even those paltry reductions because they will be 
allowed to offset them via a range of reductions:  
  - "good works" (which is how they've played for decades), buying and selling 
ERUs which means any possible reductions will be elsewhere. 
  - In their biomass power generation plan a few years ago, the parent of their 
parent company was setting up a structure whereby one arm would create ERUs and PTPC 
would feed benefits back to the parent of the parent. I can see similar happening and it should 
be guarded against. 
 
Imminent projects by PTPC 
  due to a proposed replacement of one of their aging 
boilers with a modern efficient CNG while efficient, will only decrease the overall CO2 
emissions by about 1%. That should not count toward their already paltry program 
requirements. (Not arguing other considerations of the change, pitting merits of much needed 
newer efficient equipment versus support of the fracking industry. CO2 only in this 
discussion.) 
 
THEREFORE 
 Ecology should go back, take into account the extremely low measures that are being 
asked of facilities such as PTPC and re-engineer this program to require REAL, SIGNIFICANT 
REDUCTIONS in their ACTUAL CO2E EMISSIONS. 
 
 
Cap-and-Trade, ERUs 
 See comment above about how PTPC earlier was aiming to game the trade in energy 
credits. This is a hazard of these schemes and seriously weakens any reduction program. 
  
  -they should be limited to a very small percentage of the facility's reduction 
quota 
  -they should be required to afford measurable reductions in the real 
world within a certain geographical distance of the facility. 
  - the rule has conflicting language about when operations slow-downs do or 
don't create "banking" possibilities. As formulated it would seem to grant PTPC (for instance) 
opportunities to bank credits for seasonal or strategic operations slow-downs or simply times 
of slow business. That should be guarded against in the plan. 
  -there should be sanctions for playing the system. 
 
In other areas - 
CO2 emissions by military operations 
In recent years, the military has dramatically increased its activities throughout WA State, 
including numerous training exercises and flights of newer much larger aircraft.  These 
emit significant amounts of CO2e into the atmosphere (along with other environmental 
impacts that should be mitigated). 
 
Ecology should develop a plan to limit and require reductions in CO2 emissions. 
My understanding so far is that: 
- Fed law covers the military. Largely, although it seems that Ecology should have some 
avenues of jurisdiction to protect our WA State environment. 



- It's tough to include "end users" like cars and trucks because Ecy only has jurisdiction over 
emissions if the individual end user would trigger the treshold and/or the user operates 
wholly within WA State.  
 - Which is why they are focusing on producers of CO2e emitting substances, like jet 
fuel, to make reductions there. (This is another situation where misguided application of 
"biogenic" exclusions will render reduction targets toothless, so should not be allowed.) 
 - there might be room to require reductions at the user level if the user operates wholly 
within WA State. The military conducts these exercises and all of its operations as an entity 
and these operations take place almost wholly within the state. 
 
Therefore, while individual end-user  levels might be below the threshold for inclusion 
in this plan, aggregated emissions by sources such as these collective military 
operations, should merit strong CO2e reduction goals. 
 
Ecology should do the calculations on the aggregated CO2e impact of the military's 
upsurging exercises, and require reductions of them. Significant reductions, too, 
without the exemptions and trading that is proposed.  
 
Again, I appreciate Ecology's goals of reducing CO2e emissions. I thank those I've spoken with 
now and over the years for fruitful conversations and their willingness to assist the public in 
meaningful engagement with the agency and the process.  
 
My hope is that real and critically needed strides in reducing CO2e emissions are made and 
that Ecology arrives quickly with a program soundly based in real-world science that makes 
those reductions a reality. 
 
Thank you for your attention, 
Gretchen Brewer 
Director, PT AirWatchers 
PO Box 1653, Port Townsend WA 98368 
ptawdirector@mailhaven.com 
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Section 1: Introduction 
 

I. SUMMARY OF RULE 

On May 31, 2016, the Washington Department of Ecology (“Ecology”) proposed a 
revised draft Clean Air Rule (“CAR”) to reduce greenhouse gas (“GHG”) emissions within 
the State of Washington.1 Ecology issued CAR pursuant to a directive from Washington 
Governor Jay Inslee directing Ecology to promulgate regulations to achieve the state’s 
statutory GHG emission reduction goals.2 Specifically, Washington has committed to 
reducing state GHG emissions to 1990 levels by 2020; 25 percent below 1990 levels by 
2035; and 50 percent below 1990 levels by 2050.3 

The proposed CAR applies to certain sources that meet prescribed GHG emissions 
thresholds, including (1) stationary sources (e.g., electric power generators, landfill and 
waste operators, chemical and material manufacturers, etc.) located in Washington; (2) 
petroleum product producers located in or importing to Washington; and (3) natural gas 
distributors located in Washington.4 Additionally, sources that fall below the applicable 
GHG emissions threshold may choose to participate voluntarily in the program.5 The 
threshold for the first compliance period, from 2017 to 2019, is 100,000 million metric tons 
of carbon dioxide equivalent per year (“MtCO2e/year”).6 Starting in 2020, the threshold is 
reduced every three years until reaching 70,000 MtCO2e/year in 2035.7 Once a source 
exceeds the emissions threshold, the source is subject to CAR and must comply thereafter. 
However, a source may be eligible to exit the program if its GHG emissions fall below 
50,000 MtCO2e for three consecutive years.8  

 
Due to economic concerns about CAR’s impact on entities that participate in global 

markets, Ecology has designated some sources as “energy-intensive, trade-exposed 
industries” (“EITEs”). EITEs include pulp and paper mills, aluminum, chemical, steel, and 
cement facilities, and other manufacturers.9 EITEs, as well as petroleum product importers, 
are given an additional three years (i.e., until the second compliance period beginning in 

1 See Proposed Wash. Admin. Code (“WAC”) 173-442 (May 31, 2016). 
2 See Washington Governor Jay Inslee, Inslee Directing Ecology to Develop Regulatory Cap on Carbon 
Emissions (July 28, 2015), http://www.governor.wa.gov/news-media/inslee-directing-ecology-develop-
regulatory-cap-carbon-emissions (last visited July17, 2016) (“July 2015 Directive”). 
3 Rev. Code. of Wash. (“RCW”) 70.235.020(1)(a)(i)-(iii). 
4 Proposed WAC 173-442-010. Notably, CAR exempts Washington’s only coal-fired power plant, the Centralia 
Power Plant (“Centralia”). See Proposed WAC 173-442-040(1)(d). 
5 Proposed WAC 173-442-030(6). 
6 Proposed WAC 173-442-030(3). 
7 Id. 
8 Proposed WAC 173-442-030(5). 
9 Proposed WAC 173-442-020(1)(l). 
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2020) before CAR would apply to them.10 EITE covered parties also are offered an 
alternative, and potentially less stringent, compliance pathway that entails efficiency-
based, rather than massed-based, GHG emission reduction targets.11 Non-EITE covered 
parties, on the other hand, must reduce their emissions by 1.7 percent from their baseline 
GHG emissions each year until 2035.12  

  
 If a covered party has attributed emissions above its emission reduction pathway 

level, the party must acquire emission reduction units (“ERUs”) from other sources equal to 
the emissions in excess of its pathway level.13 An ERU represents one MtCO2e/year.14 The 
ERUs can be generated by (i) other affected sources that reduce emissions below their 
emission reduction pathway level;15 (ii) acquiring allowances from other states or 
provinces that have established, multi-sector GHG programs (such as the California Air 
Resources Board (“CARB”) cap-and-trade program);16 or (iii) a limited list of activities that 
reduce or abate GHG emissions in Washington.17 At the end of each three-year compliance 
period, covered parties must submit a compliance report to Ecology.18 The compliance 
report must contain: (1) a record of ERUs generated; (2) a record of ERUs banked; (3) a 
record of ERU transactions; and (4) documentation that a third-party verified the 
compliance report.19 Ecology plans to develop a registry to track ERUs.20 Ecology also 
proposes to create an ERU reserve to encourage economic growth and support 
environmental justice.21    

Ecology estimates that the proposed CAR will cost between $1.4 billion to $2.8 
billion over 20 years.22 Ecology assumes that covered parties will be able to directly reduce 
their emissions at a marginal cost of $23 to $57 per ERU. 23 Ecology projects that covered 
parties also will have the option of reducing emissions through projects at a marginal cost 

10 Proposed WAC 173-442-030(2). 
11 Proposed WAC 173-442-070. 
12 Proposed WAC 173-442-060(1)(b). 
13 See Proposed WAC 173-442-100. 
14 Proposed WAC 173-442-020(1)(m). 
15 Proposed WAC 173-442-110(1). 
16 Proposed WAC 173-442-110(3); Proposed WAC 173-114-170. 
17 Proposed WAC 173-442-110(2); Proposed WAC 173-442-160; Proposed WAC 173-442-150. 
18 Proposed WAC 173-442-210. 
19 Id. 
20 Proposed WAC 173-442-230. 
21 See Proposed WAC 173-442-240. 
22 Preliminary Cost-Benefit and Least-Burdensome Alternative Analysis, Chapter 173-442 WAC Clean Air 
Rule, at vi (June 2016) (“Cost-Benefit Analysis”). 
23 Id. at 14. 
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of $5 to $29 per ERU and/or obtaining allowances or renewable energy credits (“RECs”) at 
a marginal cost of $3 to $14 per ERU.24  

II. COMPANY BACKGROUND 

Puget Sound Energy (“PSE”) is Washington’s oldest and largest local energy 
company providing both electric and natural gas service to its customers. PSE serves 
approximately 1.1 million electric customers and 790,000 natural gas customers. PSE is 
located primarily in the central Puget Sound, but stretches from the Canadian border south 
to Lewis County, and from Kitsap and Thurston Counties east to Kittittas County. PSE 
strives to provide safe, dependable, and efficient energy service.  

PSE has a varied electric resource mix. In 2013, 54.6 percent of PSE’s electric supply 
was PSE-owned, and the remainder was from market purchases. Of PSE-owned resources, 
there are nine natural gas electric generating facilities spread across Washington. PSE also 
holds partial ownership of the Colstrip coal electric generating facility (“Colstrip”) in 
Montana; two hydroelectric generating facilities that can produce 254 Megawatts (“MW”) 
of electricity; and three wind farms with a total capacity of 773 MW. The American Wind 
Energy Association recognizes PSE as the second-largest utility owner of wind energy in 
the United States. 

As a leader in the Northwest, PSE works hard with its customers to promote and 
implement energy efficiency programs. In 2013 alone, PSE’s energy-efficiency programs 
saved enough electricity to power more than 25,000 homes and enough natural gas to heat 
more than 6,000 homes. Since 1979, no other Northwest utility has helped its customers 
save more energy than PSE. PSE’s energy-efficiency programs have helped PSE customers 
conserve nearly 5 billion kilowatt-hours (“kWhs”) of electricity and almost 50 million 
therms of natural gas.  

PSE has stepped up to support its customers in pursuing low- or no-carbon energy 
options, such as solar, wind, and anaerobic digesters. PSE participates in Washington’s 
renewable energy system cost recovery program. Through this program, PSE assists more 
than 4,500 customers in installing renewable energy systems. PSE also runs a Green Power 
Program, with more than 45,000 current customers. In 2013, the program purchased more 
than 380 kWhs of renewable power. The program’s resources include wind, landfill gas, 
low-impact hydro, livestock methane, and solar. 

PSE has an obligation to serve all of its customers and must remember that price 
matters to its customers. PSE must recognize that the economic resources of its customers 
differ across PSE’s service area. Based on 2014 statistics, approximately 20 percent of PSE’s 
customers would fall below 150 percent of the poverty level for a family of three. For these 
lower-income customers, electricity and natural gas price increases have disproportionate 
impacts. PSE must account for this fact in long-term planning.  

24 Id. at 14 15. 
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III. OVERVIEW OF PSE COMMENTS 

PSE agrees with Ecology that climate change is an important environmental 
problem that needs to be addressed. However, PSE believes that CAR, as structured, is 
beyond the scope of Ecology’s legal authority. Further, Ecology’s cost assumptions—
especially those concerning future ERU prices—are poorly grounded and inaccurate. If 
implemented as proposed, CAR would harm Washington citizens and businesses without 
achieving real climate benefits. 

 
PSE urges Ecology to continue working on this rule. CAR is not ready to be 

implemented and requires more technical analysis and legal and policy consideration. In 
particular, the rule suffers from several critical core flaws with respect to the electric and 
gas utility sectors: 

 
CAR Will Increase Net Regional Emissions from the Electric Power Sector. As 
proposed, CAR will cause increased GHG emissions in the electric power sector on a 
regional basis. Washington’s electric power sector is not an island: it is connected to 
the electric power sectors of other western U.S. states and Canadian provinces 
(which comprise a power grid known as the Western Interconnection). Electric 
power prices are very competitive throughout this region. Reduced electric 
generation in Washington as a result of CAR will be more than offset by increased 
generation in other parts of the Western Interconnection. While Washington’s GHG 
emissions may decline, emissions in other parts of the region will rise. The net result 
will be a regional increase in GHG emissions from the electric power sector.25 This is 
a serious unintended consequence from CAR that Ecology must address before 
finalizing the rule. 

 
CAR Will Lead to Unacceptable Rate Increases for Washington’s Gas Utility 
Customers. As proposed, CAR creates a significant risk for unacceptable rate 
increases for gas utility customers. Natural gas local distribution companies 
(“LDCs”) have limited options for reducing GHG emissions and will need to rely on 
purchasing ERUs to comply with CAR. Washington’s current REC market cannot 
meet future demand for ERUs.26 It is uncertain where the additional ERUs will come 
from (or at what cost): Ecology has developed no information, nor provided any 
analysis, to show that ERUs will be available from other sources in sufficient 
quantities or at reasonable prices. Ecology’s assumptions about the availability of 
external market allowances (e.g., from the CARB market) and in-state offset credits 
are purely speculative. While ERU markets may develop over time, currently no 
such market exists. CAR requirements begin as early as 2017—before an ERU 
market can develop and any supply or price projections can be made. This means 

25 See Figure 2 (Reproduced as Appendix E); see also Appendix F (“CO2 Offset Price Scenarios”). 
26 For instance, PSE’s limited surplus RECs under the Washington Energy Independence Act (“EIA”) will be 
depleted by the end of 2018. Generating ERUs from future surplus RECs will cost upwards of $107/ERU, 
making RECs an extremely costly, and thus poor, compliance option. 
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that LDCs face uncertain, and potentially significant, compliance costs. Customers 
ultimately would bear these costs in the form of higher natural gas rates.  

 
As the largest dual electric power and gas utility in Washington, PSE faces especially 

profound effects from CAR. The uncertainty of the ERU market, in particular, could cause 
significant issues for PSE’s customers. Accordingly, PSE respectfully submits the following 
comments on legal, implementation, and policy concerns with the proposed CAR. Should 
Ecology proceed with finalizing CAR, PSE offers several recommended changes to the rule. 
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Section 2: Legal Comments 
 

I. CAR VIOLATES WASHINGTON STATE LAW  

i. Ecology lacks the statutory authority to promulgate CAR 

 As a Washington state agency, Ecology has only the authority granted to it by the 
state legislature.27 Under the Washington Administrative Procedure Act (“APA”), an agency 
rule is invalid if it “exceeds the statutory authority of the agency.”28 The state legislature 
has prohibited Ecology from adopting rules “that are based solely on a section of law 
stating a statute’s intent or purpose, on the enabling provisions of the statute establishing 
the agency, or any combination of such provisions, for statutory authority to adopt the 
rule.”29 Ecology requires express legislative authority to adopt a rule like CAR. There is no 
such authority in any Washington statute. 

 Ecology has cited two statutory sources of its authority to promulgate CAR: (1) RCW 
70.235 (state GHG emission reduction targets); and (2) RCW 70.94 (state Clean Air Act 
(“WA CAA” or the “Act”)).30 Neither statute authorizes Ecology to establish a new GHG 
emission regulatory program. 

 RCW 70.235 grants Ecology authority only to “submit a greenhouse gas reduction 
plan for review and approval to the legislature[.]31 An earlier proposed version of this 
provision would have expressly given Ecology authority to “develop and implement a 
program” to limit statewide GHG emissions.32 That language was not adopted in the final 
version of RCW 70.235.020. The legislature consciously deprived Ecology of the authority 
to adopt a rule like CAR that would establish a GHG emission reduction program; instead, 

27 See RCW 43.17.010 (“There shall be departments of the state government . . . which shall be charged with 
the execution, enforcement, and administration of such laws, and invested with such powers and required to 
perform such duties, as the legislature may provide.”) (emphasis added); Fahn v. Cowlitz Cty., 93 Wash. 2d 368, 
374, 610 P.2d 857 (1980) (An “administrative agency is limited to the powers and authority granted to it by 
the legislature.”) (emphasis added) (citing Water Power Co. v. State Human Rights Comm’n, 91 Wash. 2d 62, 65, 
586 P.2d 1149 (1978); Cole v. State Util. & Transp. Comm’n, 79 Wash. 2d 302, 485 P.2d 71 (1971)). 
28 RCW 34.05.570(2)(c). 
29 RCW 43.21A.080. 
30 See Proposed rule CR-102, Wash. State Register (“WSR”) 16-12-098 (May 31, 2016). 
31 RCW 70.235.020(1)(b) (emphasis added). This plan must “describ[e] those actions necessary to achieve the 
[statutory state emission reduction targets][.]” The statute further requires Ecology to (i) develop and 
implement a system for monitoring and reporting GHG emissions; and (ii) track and report on progress 
toward meeting the emission reduction goals from both current and future policies. RCW 70.235.020(1)(d). 
None of these statutory mandates authorizes Ecology to establish a program to reduce GHG emissions. 
32 H.B. 2815, 60th Legislature § 3(1)(a) (2008) (“The department shall develop and implement a program to 
limit greenhouse gases emissions to achieve the following emissions reductions for Washington state[.]”) 
(emphasis added).  
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all the legislature granted to Ecology was the authority to submit GHG reduction plans to 
the legislature for review and approval.33  

 RCW 70.94 does not give Ecology authority to develop and implement a GHG 
emission reduction trading program based on ERUs. As discussed below in Section 5, Part 
V(i), Ecology has no authority under the WA CAA to create the ERU, which would represent 
a new class of emissions credit under the Act. Even if Ecology may have general legal 
authority to adopt CAR, Ecology has no authority to regulate non-emitting sources like LDCs 
under CAR. As discussed in the following section, RCW 70.94 authorizes Ecology to adopt 
“emission standards” only for emitting sources.   

ii. CAR violates the Washington Administrative Procedure Act and Clean 
Air Act by imposing emission standards on non-emitting sources  

CAR’s emission standards as applied to LDCs violate the APA and WA CAA because 
they exceed the scope of Ecology’s authority under the WA CAA. Ecology lacks statutory 
authority to impose limitations or constraints on non-emitting sources. Yet, the proposed 
CAR does precisely this by setting emission standards for LDCs based on indirect emissions 
associated with the end-use of products LDCs sell to third parties.34 While the rule (rightly) 
provides that LDCs are not accountable for emissions from natural gas sold to other 
covered parties, like large electric power generators and large industrial facilities, the rule 
holds LDCs accountable for emissions from natural gas sold to non-covered parties, such as 
homes, businesses, and small electric power generators and small industrial facilities.35 
Ecology seeks to make emissions from non-covered parties part of the rule’s covered 
emissions. This would make non-emitting parties bear the compliance burden for emissions 
they did not emit. Ecology has no authority to do this. 

33 Ecology did submit such a plan in December 2008, recommending that Washington participate in a regional 
cap-and-trade program as part of the Western Climate Initiative. The 2009 legislature did not enact the 
proposal. See Ecology and CTED, Growing Washington’s Economy in a Carbon-Constrained World: A 
Comprehensive Plan to Address the Challenges and Opportunities of Climate Change (Dec. 2008), available at 
http://www.ecy.wa.gov/climatechange/2008CompPlan.htm (“December 2008 Plan”). In late 2014, Governor 
Inslee proposed the “Carbon Pollution Accountability Act.” See Washington Governor Jay Inslee, 2015 Carbon 
Pollution Reduction Legislative Proposals, available at http://www.governor.wa.gov/issues/issues/energy-
and-climate/2015-carbon-pollution-reduction-legislative-proposals. Among other things, the act would have 
charged emitters for carbon pollution and created a centralized market for trading emissions credits. The 
2015 legislature did not enact the proposal. See Washington State Legislature, S.B. 5283/H.B. 1314, available 
at http://app.leg.wa.gov/billinfo/summary.aspx?bill=5283&year=2015. In response to legislative inaction, 
Governor Inslee issued a directive in July 2015 for Ecology to unilaterally develop a regulatory cap for carbon 
emissions and develop “substantive emission reductions using existing authority.” See July 2015 Directive.  
34 See Proposed WAC 173-442-020(1)(i)(iii) (“‘Covered [LDC] GHG emissions’ means CO2 emissions that 
result from the complete combustion or oxidation” of covered products, including natural gas and natural gas 
liquids). 
35 See Proposed WAC 173-442-050(2)(a). 
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Under the WA CAA, Ecology is restricted to setting emission standards for sources 
that are based on emissions from those sources.36 State court and agency bodies have 
clarified that emission standards under the Act are based on emissions from individual 
sources.37 The Act and Ecology’s own regulations further establish that the agency can 
regulate only emitting sources: first, the statute defines “source” in terms of “all of the 
emissions units including quantifiable fugitive emissions[.]”38 Ecology’s regulations, in turn, 
define “emissions unit” as “any part of a stationary source [i.e., “any building, structure, 
facility, or installation that emits or may emit any air contaminant”39] or source which emits 
or would have the potential to emit any [regulated] pollutant[.]”40 Other provisions of the 
WA CAA show that the legislature intended to target emitting sources.41 Likewise, Ecology’s 
own regulations show that the agency views its authority as limited to regulating emitting 
sources.42 Because LDCs themselves do not “emit or have the potential to emit” the CO2 

36 Section 94.331 of the WA CAA orders Ecology to adopt “emission standards” to control or prohibit certain 
emissions. Ecology can base these emission standards “upon a system of classification by types of emissions 
or types of sources of emissions, or combinations thereof[.]” RCW 70.94.331(2)(c). This language implies that 
“sources” and “emissions” are linked (i.e., that Ecology can regulate in terms of either emissions (from sources) 
or sources (of emissions)). It does not give Ecology authority to regulate beyond a “source” (i.e., to regulate 
emissions on their own, without regard for the source of those emissions). The statute further defines 
“emission standard” as “a requirement established under [the federal or WA CAA] that limits the quantity, 
rate, or concentration of emissions of air contaminants on a continuous basis, including any requirement 
relating to the operation or maintenance of a source to assure continuous emissions reduction, and any 
design, equipment, work practice, or operational standard adopted under the [the federal or WA CAA].” RCW 
70.94.030(12) (emphasis added). 
37 See In the Matter of Kaiser Aluminum & Chem. Corp., Tacoma v. Puget Sound Air Pollution Control Agency , 
PCHB No. 85-172, 1986 WL 26557, at *3 (Wash. Pol. Control. Bd. Jan. 23, 1986) (characterizing emission 
standards as “those limitations achievable by existing technology which can be imposed on releases of 
contaminants from individual sources.”) (emphasis added); see also ASARCO, Inc. v. Puget Sound Air Pollution 
Control Agency, 112 Wash. 2d 314, 320, 771 P.2d 335, 339 (1989) (“[Ecology] . . . must adopt emission 
standards to control the release of contaminants from any individual source.”) (emphasis added).  
38 RCW 70.94.030(22) (emphasis added). The emissions units constituting a “source” also must be “located on 
one or more contiguous or adjacent properties, and [] under the control of the same person, or persons under 
common control, whose activities are ancillary to the production of a single product or functionally related 
group of products.” Id. 
39 RCW 70.94.030(23) (emphasis added). 
40 WAC 173-400-030(29) (emphasis added). 
41 See, e.g., RCW 70.94.011 (“It is the policy of the state that the costs of protecting the air resource and 
operating state and local air pollution control programs shall be shared as equitably as possible among all 
sources whose emissions cause air pollution.”) (emphasis added); RCW 70.94.395 (“If [Ecology] finds . . . that 
the emissions from a particular type or class of air contaminant source should be regulated on a statewide 
basis in the public interest and for the protection of the welfare of the citizens of the state, it may adopt and 
enforce rules to control and/or prevent the emission of air contaminants from such source[.]”) (emphasis 
added); see also Longview Fibre Co. v. State, Dep't of Ecology, 89 Wash. App. 627, 633, 949 P.2d 851, 854 
(1998) (“RCW 70.94.395 grants [Ecology] authority to adopt and enforce rules to control and/or prevent the 
emission of air contaminants from specific sources of air contaminants.”) (emphasis added). 
42 See, e.g., WAC 173-400-010(1) (“It is the policy of [Ecology] . . . to provide for the systematic control of air 
pollution from air contaminant sources[.]”) (emphasis added); WAC 173-400-040(1) (“All sources and 
emissions units are required to meet the emission standards of this chapter.”) (emphasis added); (WAC 173-
400-010(2) (“It is the purpose of this chapter to establish technically feasible and reasonably attainable 
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released from burning natural gas, Ecology cannot set emission standards for LDCs based 
on these emissions. By doing so, Ecology attempts to expand its regulatory reach beyond 
emitting sources, in order to regulate emissions from uncovered parties. This is outside the 
scope of Ecology’s statutory authority. 

Indeed, the WA CAA appears to give Ecology authority to regulate LDC emissions in 
only two ways. First, Ecology likely can regulate LDCs for their direct emissions (e.g., 
fugitive emissions from pipeline leaks).43 Direct LDC emissions are limited and represent a 
very minor percentage of the state’s overall GHG emissions. Second, Ecology can require 
LDCs to report on their indirect GHG emissions.44 However, the statute gives Ecology no 
authority to impose an emission standard or emission limitation on LDCs for these indirect 
emissions.  

Furthermore, to the extent CAR regulates end-use emissions from natural gas sales, 
CAR regulates the sale of commodity (i.e., natural gas) and not emissions. LDCs emit nothing 
by selling natural gas to customers. Thus, CAR, as applied to LDCs, is not an “emission 
standard” under the WA CAA. While the WA CAA authorizes several programs to regulate 
sales of commodities, as opposed to emissions,45 the Act does not provide any specific 
statutory grant for natural gas sales. Thus, Ecology has no statutory authority to regulate 
commodity sales of natural gas. 

If Ecology includes LDCs in the final CAR, PSE urges Ecology to set emission 
baselines and emission reduction requirements for LDCs that are based only on LDCs’ 
direct emissions. Ecology has no statutory authority to regulate LDCs for indirect end-use 
emissions, or to regulate commodity sales of natural gas. The agency cannot hold LDCs 
accountable for what they do not emit. 

iii. Ecology violated the Washington State Environmental Policy Act by 
failing to adequately consider whether CAR has any probable significant 
adverse environmental impacts 

Washington’s State Environmental Policy Act (“SEPA”)46 requires state agencies to 
identify and evaluate possible environmental impacts resulting from major government 

standards and to establish rules generally applicable to the control and/or prevention of the emission of air 
contaminants.”) (emphasis added). (If LDCs can only comply with CAR by purchasing ERUs from other 
entities, the standards arguably are not “technically feasible” or “reasonably attainable.” Indeed, it is difficult 
to imagine how an emission standard imposed on a non-emitting source ever could be “technically feasible” 
or “reasonably attainable” for that source.)  
43 See RCW 70.94.030(22). 
44 See RCW 70.94.151(5)(a). 
45 See, e.g., RCW 70.94.460 (ban on sale of dirty woodstoves); RCW 70.94.980 (ban on sale of certain ozone 
depleting substances); and RCW 70.94.531 (commute trip reduction plans). 
46 RCW 43.21C; see WAC 197-11-020, -904, -918. 
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actions, including significant new rulemakings like CAR.47 The purpose of SEPA review is to 
ensure that agencies fully disclose and carefully consider a proposal’s environmental 
impacts before adopting it and “at the earliest possible stage.”48 Under SEPA review, an 
agency must make a “threshold determination” of whether the proposal will have a 
“probable significant adverse environmental impact:”49 

If the agency determines that a proposed action has a “probable significant, 
adverse environmental impact,” the agency will issue a determination of 
significance (“DS”). If the agency issues an DS, it must prepare an 
environmental impact statement (“EIS”).50  

If the agency determines that a proposed action will have “no probable 
significant adverse environmental impacts,” the agency will issue a 
determination of non-significance (“DNS”).51  

The agency must base the threshold determination on all "information [that is] 
reasonably sufficient to evaluate the environmental impact of a proposal."52 In general, the 
threshold for issuing a DS and triggering the EIS requirement is low.53 Importantly, the test 
is not “whether the beneficial aspects of a proposal outweigh its adverse impacts, but 
rather . . . whether a proposal has any probable significant adverse environmental 
impacts.”54 Nonetheless, Ecology determined that adopting CAR did not require an EIS and 
issued a DNS.55 Ecology’s DNS is legally and factually deficient because the agency failed to 
adequately consider several significant possible adverse environmental impacts from CAR:  

47 WAC 197-11-704(2)(b)(i) (covered SEPA actions include “adoption or amendment of . . . rules, or 
regulations that contain standards controlling use or modification of the environment”). Ecology concedes 
that CAR requires SEPA review. 
48 See King Cnty. v. Wash. State Boundary Review Bd. for King Cnty., 122 Wash. 2d 648, 663-64, 666, 860 P.2d 
1024 (1993). 
49 WAC 197-11-310. An agency must conduct a preliminary environmental analysis, in the form of an 
environmental checklist, before making a threshold determination. WAC 197-11-315. The agency must tailor 
the checklist’s "scope and level of detail of environmental review" to the proposal. WAC 197-11-228(2)(a). 
50 RCW 43.21C.031(1); RCW 43.21C.030(2)(c). 
51 WAC 197-11-340(1). 
52 WAC 197-11-335. 
53 See King County, 122 Wash. 2d at 663-64(“[A]n EIS should be prepared when significant adverse impacts on 
the environment are ‘probable’, not when they are ‘inevitable’”) (internal quotations omitted).  
54 WAC 197-11-330(5) (emphasis added); see Seeds, Inc. v. State of Washington, 98 Wash. App. 1022, 1999 WL 
1116820, at *5 (“[P]roposals designed to improve the environment, such as . . . pollution control 
requirements, may also have significant adverse environmental impacts.”) (quoting WAC 197-11-330(5)). 
55 Ecology based this decision on “review of a completed environmental checklist and other information on 
file with [Ecology.]” Ecology, SEPA Determination of Nonsignificance (May 31, 2016), available at 
http://www.ecy.wa.gov/programs/air/rules/docs/173442SEPAdns-2.pdf.  
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o CAR will increase regional net emissions from the electric power sector. 
Because CAR will impose significant new costs on fossil generating sources in 
Washington, these sources will move down in the regional dispatch order 
compared to fossil generating sources located in states with no carbon 
constraints. This will result in higher regional emissions.56 Further, CAR 
likely will prolong the life and increase utilization of coal-fired units in other 
states like Montana and Wyoming, as such units will displace more efficient, 
lower-emitting natural gas combined cycle (“NGCC”) turbines in Washington. 
If CAR increases coal-fired generation in other states, GHG emissions, as well 
as emissions of other conventional pollutants, will increase in those states 
(with potential environmental justice impacts). Ecology cannot ignore these 
out-of-state impacts. Indeed, GHG emission increases anywhere will have 
impacts inside of Washington’s borders.57 
 

o CAR will drive fuel substitution and increase in-state emissions. LDCs 
will need to raise their rates, potentially by a significant amount, to cover the 
cost of purchasing ERUs to comply with CAR. Those increased costs will drive 
fuel substitution by LDC gas customers, including increases in the use of 
wood and electricity for residential heating. As discussed below in Section 4, 
Part II(i), this fuel-switching will cause emissions to increase. Wood 
combustion releases higher levels of fine particulate matter and air toxics 
than burning natural gas for heating. Indirect use of natural gas to produce 
electricity for heating has a higher carbon footprint and higher emissions of 
other pollutants than direct use of natural gas for heating.  

o CAR will discourage emission reductions in the transportation sector. 
Many transportation sector emission reductions are possible because of fuel-
shifting from petroleum-based fuels to electricity and natural gas-based 
fuels. As discussed below in Section 4, Part I(ii) and Part II(i), electric 
vehicles and compressed natural gas (“CNG”) trucks emit fewer GHGs and 
other conventional pollutants than gasoline or diesel-fueled vehicles. CAR 
will cause electricity and natural gas rates to go up. As a result, customers 
will be less likely to invest in certain emission reductions activities in the 
transportation sector—by far the largest source of in-state GHG emissions.58 

56 See Figure 2 (Reproduced as Appendix E); see also Appendix F (“CO2 Offset Price Scenarios”). 
57 The causes of climate change are not confined to state boundaries. See Native Vill. of Kivalina v. ExxonMobil 
Corp., 696 F.3d 849, 868 (9th Cir. 2012) (explaining that “global warming has been occurring for hundreds of 
years and is the result of a vast multitude of emitters worldwide whose emissions mix quickly, stay in the 
atmosphere for centuries, and, as a result, are undifferentiated in the global atmosphere”). States have a 
protectable interest in GHG emitted beyond their state boundaries, because such emissions cause injuries 
within the state. See Massachusetts v. EPA, 549 U.S. 497, 519-21 (2007) (recognizing Massachusetts’s injuries 
caused from global GHG emissions and upholding its standing to sue the EPA for a failure to regulate CO2 
emissions from cars in all states); Am. Elec. Power Co., Inc. v. Connecticut, 564 U.S. 410 (2011) (upholding eight 
states’ standing to sue based on injuries caused by GHG emissions in 20 states). 
58 See Figure 7 (Reproduced as Appendix T). 



12 

o CAR will artificially drive very expensive energy development projects 
in Washington at a pace and scale that may not be achievable given 
costs and siting challenges. As discussed below in Section 3, Part II, there 
likely will not be enough ERUs on the market for covered parties to comply 
with CAR.59 This will artificially increase the cost of new renewable energy 
projects in Washington that will be needed to generate surplus RECs that can 
be converted into ERUs for CAR compliance, even at the exorbitant cost of 
$107/ERU.60 SEPA requires Ecology to address the probable impacts of any 
future project that would result from a non-project action like CAR.61  
 

By failing to consider these possible adverse environmental impacts, Ecology lacked 
a sound basis for concluding that adopting CAR does not require an EIS. Ecology thus 
violated its duty to engage in a robust threshold determination process under SEPA.62 PSE 
urges Ecology to undertake a revised SEPA review and make a new threshold 
determination—and, if necessary, perform an EIS—before finalizing this sweeping, far-
reaching rule.63  

 
II. CAR VIOLATES THE DORMANT COMMERCE CLAUSE OF THE U.S. 

CONSTITUTION  

The dormant commerce clause is inferred from Article 1 of the U.S. Constitution.64 
Under the doctrine, state regulations generally are unconstitutional if they (1) discriminate 
against interstate commerce; (2) regulate extraterritorially; or (3) unduly burden 
interstate commerce. If a regulation discriminates or regulates extraterritorially, a court 
will apply the strict scrutiny test and is “virtually”65 certain to strike down the law. If a 
regulation does not discriminate or regulate extraterritorially, but “regulates even-

59 Future ERU shortfalls are exacerbated by the fact that the proposed CAR (i) allows only in-state projects 
and activities to generate offset ERUs (e.g., covered parties cannot invest in established out-of-state projects); 
(ii) limits the types of in-state projects and activities that can generate offset ERUs (e.g., no in-state forestry 
projects would qualify); and (iii) limits external allowance purchases over time. 
60 See Appendix F (“CO2 Offset Price Scenarios”). 
61 See Spokane Cnty. v. E. Wash. Growth Mgmt. Hearings Bd., 176 Wash. App. 555 (2013); WAC 197-11-
060(5)(c)(i), (d). An agency cannot postpone environmental analysis to a later, implementation or project-
level proposal stage if the proposal would affect the environment without subsequent implementing action. 
Richard L. Settle, The Washington State Environmental Policy Act §13.01[1], at 13-15 to -16 (1987 & Supp. 
2010); see WAC 197-11-060(5)(d)(i)-(ii). 
62 See WAC 197-11-330. 
63 See King County, 122 Wash. 2d at 663-64. Preparing an EIS is unlikely to impose a significant burden on 
Ecology. An EIS could be readily synthesized with CAR’s Cost-Benefit Analysis. Both involve evaluating a 
proposal’s probable impacts and possible alternatives. Ecology could issue an integrated document 
combining an EIS with the Cost-Benefit analysis. 
64 See U.S. Const. art. I, § 8, cl. 3; Healy v. Beer Inst., Inc., 491 U.S. 324, 326 n.1 (1989). 
65 See City of Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978). 
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handedly” with only “incidental” effects on interstate commerce, a court will apply the less 
stringent Pike balancing test.66  

A regulation discriminates against interstate commerce if it is motivated by 
economic protectionism, generally defined as “differential treatment of in-state and out-of-
state economic interests that benefits the former and burdens the latter.” 67  A 
discriminatory regulation will be struck down “unless the discrimination is demonstrably 
justified by a valid factor unrelated to economic protectionism.”68 A state regulation can 
discriminate facially, in purpose, or in effect. Facial discrimination “invokes the strictest 
scrutiny” and “by itself may be a fatal defect, regardless of the State's purpose.”69 The 
degree of discrimination does not need to be significant. 70 A regulation regulates 
extraterritorially if it “directly controls commerce occurring wholly outside the boundaries 
of a State.”71 The “critical inquiry is whether the practical effect of the regulation is to 
control conduct beyond the boundary of the state.”72 An extraterritorial regulation is 
“invalid regardless of whether [its] extraterritorial reach was intended[.]”73 A regulation 
unduly burdens interstate commerce if its incidental burdens on interstate commerce are 
“clearly excessive” in relation to its putative local benefits under the Pike test.74 

As proposed, CAR both discriminates against interstate commerce and regulates 
extraterritorially. At minimum, CAR’s impacts unduly burden interstate commerce. 
Because Ecology cannot show that there is no non-discriminatory alternative to CAR or that 
CAR’s burdens on interstate commerce do not outweigh its putative local benefits, the rule 
would not survive either strict scrutiny or the Pike test. To avoid dormant commerce clause 
issues, PSE urges Ecology to amend the proposed CAR so that the rule (i) does not limit 
offsets to in-state projects and programs and (ii) does not limit external market allowance 
purchases over time.  

i. CAR discriminates on its face by limiting offsets to in-state projects and 
programs 

The proposed CAR explicitly restricts the activities eligible for generating offset 
ERUs to in-state emission reduction projects and programs. Covered parties can meet their 

66 See Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970). 
67 Or. Waste Sys. v. Dep’t of Envtl. Quality of the State of Or., 511 U.S. 93, 99 (1994). 
68 Wyoming v. Oklahoma, 502 U.S. 437, 454 (1992) (internal citation omitted). 
69 Hughes v. Oklahoma, 441 U.S. 322, 337 (1979) (internal citations omitted). 
70 See New Energy Co. of Indiana v. Limbach, 486 U.S. 269, 276 (1988) (“where discrimination is patent . . . 
neither a widespread advantage to in-state interests nor a widespread disadvantage to out-of-state 
competitors need be shown”). 
71 Healy, 491 U.S. at 336. 
72 Id. (emphasis added). 
73 Id. 
74 Pike, 397 U.S. at 142. 
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GHG emission reduction pathway through a combination of: on-site reductions; external 
market and registry allowance purchases; and “[o]ffset emissions using an in-state emission 
reduction project or program, including RECs, as allowed by the proposed rule.”75 Ecology 
does not offer a clear justification for this in-state restriction on eligible offset activities, 
much less one unrelated to economic protectionism. In fact, Ecology observes that 
developing in-state emission reduction projects “will benefit the local economy and local 
populations[.]”76 Thus, CAR facially discriminates against out-of-state offset sources, such 
as renewable energy generators, in favor of in-state offset sources. 

Ecology “cannot, without violating the commerce clause of Article I of the 
Constitution, discriminate against out-of-state renewable energy” or other types offset 
activities.77 Geographic preference provisions benefit local industries at the expense of out-
of-state industries by creating in-state demand for a service and allowing only in-state 
entities to meet that demand, even though out-of-state entities could potentially meet it just 
as well. Various state agencies and legislatures have withdrawn such restrictions from their 
renewable energy standards.78 While CAR is not a renewable energy standard,79 there is no 
reason the constitutional objections to geographic preference provisions should apply only 
to renewable energy projects. CAR violates the dormant commerce clause to the extent it 
expresses a preference for any type of in-state offset activity over the same or similar type 
of out-of-state activity (whether involving energy, transportation, livestock, or other 

75 Cost-Benefit Analysis at 13 (emphasis added). See also Proposed WAC 173-442-100(2) (“ERUs must 
originate from GHG emissions reductions occurring within Washington unless derived [from external market 
allowance purchases].”) (emphasis added); Proposed WAC 173-442-160(5) (“Energy efficiency measures and 
demand side management of electricity and natural gas consumption in Washington, and alternative energy 
generation technologies located in Washington may generate ERUs.”) (emphasis added).  
76 Cost-Benefit Analysis at 51. 
77 See Illinois Commerce Comm'n v. FERC, 721 F.3d 764, 776 (7th Cir. 2013) (stating in dicta that “Michigan's 
first argument—that its law forbids it to credit wind power from out of state against the state's required use 
of renewable energy by its utilities—trips over an insurmountable constitutional objection [under the 
dormant commerce clause].”). 
78 See, e.g., State, ex rel. Missouri Energy Dev. Ass'n v. Pub. Serv. Comm'n, 386 S.W.3d 165 (Mo. Ct. App. 2012) 
(dismissing as moot dormant commerce clause challenge to “geographic sourcing” provisions of Missouri 
Public Service Commission rule because the Commission had withdrawn the provisions after the Joint 
Committee on Administrative Rules disapproved the provisions); see also TransCanada Power Marketing Ltd. 
v. Bowles, No. 4:10-CV-40070, 2010 WL 4599490 (D. Mass.). In TransCanada, an energy company filed a 
lawsuit alleging that the Massachusetts Green Communities Act of 2008 violated the dormant commerce 
clause. Initially, the Act required electric distribution companies to enter long-term contracts only with in-
state renewable energy generators. In 2010, a state agency suspended the geographic limitation and adopted 
“emergency” regulations allowing for long-term contract proposals from both in-state and out-of-state 
renewable energy generators. In 2012, after the parties agreed to stay the case and enter settlement talks, the 
state legislature amended the act to remove the in-state requirement. The case was dismissed in 2013. See 
Michael B. Gerrard, Federalism Obstacles to Advancing Renewable Energy, 251 N.Y.L.J. 1, 3 (May 8, 2014). 
79 Notably, Washington’s renewable portfolio standard (“RPS”) under the EIA does not prohibit out-of-state 
renewable energy sources from being eligible to generate RECs. (However, Washington’s RPS does generally 
restrict eligible REC-generating sources to those in the Pacific Northwest). See RCW 19.285.030(12). 



15 

measures), without adequately justifying such “differential treatment of in-state and out-of-
state economic interests that benefits the former and burdens the latter.”80 

ii. CAR discriminates on its face by limiting imports of allowances over 
time (for no reason other than to stop wealth transfers out-of-state)  

The proposed CAR limits how covered parties can use allowances from external 
carbon markets and registries over time.81 Specifically, the rule sets a declining “cap” on the 
percentage of a covered party’s compliance burden that the party can meet using external 
allowances.82 Ecology expressly acknowledges that the purpose of these limits is to 
“encourag[e] covered parties to obtain ERUs from Washington State”—a motive clearly 
related to economic protectionism.83 Thus, CAR facially discriminates against out-of-state 
allowance suppliers in favor of in-state ERU suppliers.  

Importantly, Ecology does not propose to limit external allowance use because of 
concerns about compatibility/equivalency between in-state and out-of-state compliance 
instruments.84 Rather, Ecology’s aim is to block out-of-state wealth transfers: in other 
words, to keep money from flowing outside of Washington as covered parties comply with 
CAR.85 Ecology cannot restrict out-of-state purchases in order to keep wealth in-state.86 

  

80 See Or. Waste Sys., 511 U.S. at 99. 
81 See Proposed WAC 173-442-170(2)(a).  
82 While covered parties can meet 100 percent of their compliance burden with external allowances during 
the first two compliance periods, the percentage limit drops to: 50 percent for 2023-2025; 25 percent for 
2026-2028; 15 percent for 2029-2031; 10 percent for 2032-2034; and 5 percent for 2035 and beyond. Id. 
83 See Ecology, SEPA Environmental Checklist — Clean Air Rule at 16 (“SEPA Checklist”) (emphasis added). 
84 If that were the case, Ecology could not justify allowing covered parties to use out-of-state allowances to 
meet 100 percent of their compliance obligation during CAR’s first two compliance periods. 
85 See Cost-Benefit Analysis at 29 (noting that “[m]arket-based purchases of emissions allowances from 
external carbon markets would be transfers out of the state. These compliance costs would not likely be 
mitigated by positive economic activity in other sectors of the state economy.”) (emphasis added). As Ecology 
recognizes, the cheapest compliance option for covered parties often will be out-of-state allowance purchases, 
and not in-state investments in generation facilities or new offset projects. See id at 22-23. 
86 See Wyoming, 502 U.S. at 437 (holding that Oklahoma law requiring in-state coal plants to purchase at least 
10 percent of their coal from in-state suppliers violated the dormant commerce clause). CAR’s declining 
percentage “caps” on external allowances work in a similar way to the unconstitutional provisions in 
Wyoming. For example, by restricting external allowances to 5 percent of a covered party’s compliance 
burden after 2035, CAR essentially mandates that certain covered parties—in particular, those such as LDCs 
which have virtually no viable way to comply other than purchasing ERUs from either in-state or out-of-state 
sources—obtain 95 percent of their ERUs from in-state suppliers. See also Middle S. Energy, Inc. v. Arkansas 
Pub. Serv. Comm’n, 772 F.2d 404 (8th Cir. 1985) (holding that action by Arkansas Public Service Commission 
that would prohibit an Arkansas utility from purchasing out-of-state energy violated the dormant commerce 
clause). 
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iii. CAR discriminates and regulates extraterritorially by restricting ERUs 
to an in-state market and allowing for only “one-way linkage” to 
external carbon markets 

CAR explicitly prohibits “third parties” from acquiring ERUs.87 The category of “third 
parties” inherently includes all out-of-state entities (because CAR covers only Washington 
entities). Effectively, then, CAR restricts ERUs to an in-state market: ERUs cannot flow 
outside of Washington. At the same time, CAR would allow in-state covered parties to 
purchase allowances from certain external carbon markets and registries.88 Such a scenario 
would create, in Ecology’s own words, a “one-way linkage” between CAR’s market and 
approved external markets.89 

Restricting ERUs to an in-state market facially discriminates against interstate 
commerce. At minimum, it discriminates in effect. In general, a state regulation cannot ban 
in-state entities from exporting goods and other products generated in the state to other 
states.90 “[O]ur economic unit is the Nation,” and once something “becomes an article of 
commerce . . . its use cannot be limited to the citizens of one State to the exclusion of 
citizens of another State.”91  

The structure of CAR’s trading market also amounts to extraterritorial regulation, to 
the extent its “one-way linkage” could increase allowance prices in external markets and 
hurt the market position of out-of-state entities relative to Washington entities.92 Indeed, 
CAR is likely to have the practical effect of raising allowance prices in external markets like 
CARB. If “one-way linkage” between the CAR and CARB programs occurs, CAR will add new 

87 See Proposed WAC 173-442-140(3)(a) (“[T]hird parties may only facilitate, broker, or assist covered 
parties to transfer ERUs recorded in accounts in the registry.”); Proposed WAC 173-442-140(3)(b) (“Third 
parties may not own ERUs.”). 
88 See Proposed WAC 173-442-110(3); Proposed WAC 173-442-170. 
89 See Cost-Benefit Analysis at 50 (CAR “provides the possibility for one-way linkage to existing systems . . . 
[and] is not able to establish an allowance system, which would be required for full linkage between this 
program and cap-and-trade programs.”) (emphasis added). 
90 See, e.g., New England Power Co. v. New Hampshire, 455 U.S. 331 (1982) (holding that New Hampshire law 
prohibiting a utility from exporting hydropower generated within the state to another state violated the 
dormant commerce clause); Hughes, 441 U.S. at 322 (holding that Oklahoma statute forbidding transportation 
of minnows out-of-state for sale, without limiting how minnows could be disposed of within the state, 
violated the dormant commerce clause); West v. Kansas Natural Gas Co., 221 U.S. 229 (1911) (holding that 
Oklahoma law prohibiting corporations from transporting natural gas produced within the state to other 
states violated the commerce clause).  
91 Hughes, 441 U.S. at 339 (internal citations and quotations omitted). 
92 While the Ninth Circuit appears to view the extraterritoriality doctrine as limited to “price affirmation” 
statutes, see Ass'n des Eleveurs de Canards et d'Oies du Quebec v. Harris, 729 F.3d 937, 951 (9th Cir. 2013) 
(internal quotations omitted), such a “categorical approach to the Commerce Clause would be contrary to 
well-established Supreme Court jurisprudence.” See North Dakota v. Heydinger, No. 14-2156, 2016 WL 
3343639, at *6 (8th Cir. June 15, 2016) (citing W. Lynn Creamery, Inc. v. Healy, 512 U.S. 186, 201 (1994) (“Our 
Commerce Clause jurisprudence is not so rigid as to be controlled by the form by which a State erects barriers 
to commerce.”)). 
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participants to the CARB market and increase demand for CARB’s limited pool of 
allowances, without increasing the supply of allowances in that market. The net effect of 
increasing demand without increasing supply will be to raise the price of CARB allowances. 
This would control some conduct occurring entirely outside of Washington’s borders (e.g., 
allowance sales between two CARB-covered parties in California) and potentially harm the 
market position of California entities relative to Washington entities when those entities 
compete in the same markets. For instance, CARB covers certain industries in California 
that CAR would not cover (or would exempt, such as EITE industries for at least the initial 
compliance period) in Washington. If CAR raised CARB allowance prices, this would 
increase the compliance burden for all California CARB-covered parties without increasing 
the compliance burden of all equivalent Washington CAR-covered parties competing in the 
same markets. Such an outcome would give Washington industries an advantage over their 
competitors in California. Under the dormant commerce clause, “[s]tates may not deprive 
businesses and consumers in other States of whatever competitive advantages they may 
possess based on the conditions of the local market.”93 It does not matter that Ecology may 
not intend this result.94  

 
iv. Other states could not adopt rules like CAR without extraterritorial 

impacts  

In determining if a regulation regulates extraterritorially, “the practical effect of the 
[regulation] must be evaluated not only by considering the consequences of the [regulation] 
itself, but also by considering how the challenged [regulation] may interact with the 
legitimate regulatory regimes of other States and what effect would arise if not one, but 
many or every, State adopted [a] similar [regulation].”95 As described above, the proposed 
CAR regulates on a statewide basis and would enable a statewide trading market (with 
“one-way linkage” to external markets). Yet, the rule covers sectors, including the electric 
power and LDC sectors,96 that are inherently interstate. As a result, CAR attempts to 
regulate systems at a state level that should only be regulated at a national level.97 Because 
other states could not adopt similar rules without extraterritorial impacts, CAR amounts to 
extraterritorial regulation.  

Indeed, if other states adopted rules like CAR, regulations in one state or group of 
states could impact local conditions and policies in another state. For example, many 
utilities, like PSE, own electric generating sources in multiple states. Assume a Utility owns 

93 Healy, 491 U.S. at 339 (internal citations and quotations omitted). 
94 Id. at 336. 
95 Id. (emphasis added). 
96 Even intrastate natural gas distribution pipelines often connect to interstate transmission pipelines and 
carry and deliver natural gas that was produced in, and transported from, other states. 
97 As the U.S. Supreme Court has noted, “the production and transmission of energy is an activity particularly 
likely to affect more than one State, and its effect on interstate commerce is often significant enough that 
uncontrolled regulation by the States can patently interfere with broader national interests.” Arkansas Elec. 
Coop. Corp. v. Arkansas Pub. Serv. Comm'n, 461 U.S. 375, 377 (1983) (internal citations omitted). 
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fossil sources in States X, Y, and Z. If States X and Y adopt a CAR-like rule, but State Z does 
not, the Utility would be incentivized to shut down or reduce operations of its fossil sources 
in States X and Y and run its fossil sources in State Z as much and as long as possible.98 If 
other utilities in the region follow suit, then fossil fuel-fired generation would become 
concentrated in State Z. This likely would make it harder for State Z to comply with certain 
federal environmental regulations, such as the National Ambient Air Quality Standards 
(“NAAQS”) or the Clean Power Plan (“CPP”). As a result, State Z might ultimately decide to 
adopt its own GHG emissions regulation—something it would not have been prompted to 
do but for the impact within its borders of regulations in other states. No state has the 
“power to project its legislation into [another state].”99 It does not matter whether States X 
and Y sought this result in State Z.100  

 In addition, compliance instruments (e.g., allowances or credits) would not 
necessarily be interchangeable between the State X, Y, and Z trading markets. Indeed, that 
is necessarily the case if each state adopted a rule like CAR, which would allow only in-state 
entities to acquire its compliance instruments and only in-state projects to generate offset 
credits. The Utility would have to figure out how or even if it could buy, sell, or trade 
compliance instruments across state borders—even among covered sources all owned by 
the Utility —and record those transactions. These regulatory burdens would discourage or 
even prevent the interstate flow of compliance instruments, “creat[ing] just the kind of 
competing and interlocking local economic regulation that the Commerce Clause was 
meant to preclude.”101 Such “economic Balkanization”102 among state carbon trading 
markets—each operating in isolation or semi-isolation—would violate the dormant 
commerce clause and undermine the efficiency that a uniform national trading market 
could provide. 

v. Ecology cannot show that there are no non-discriminatory alternatives 
to CAR, or that its incidental burdens on interstate commerce do not 
outweigh its putative local benefits  

Because CAR discriminates against interstate commerce and regulates 
extraterritorially, it will trigger strict scrutiny. Under strict scrutiny, a regulation is per se 
invalid, unless the state can show both (i) a legitimate local purpose and (ii) that there is no 
non-discriminatory alternative “adequate to preserve the local interests at stake.”103 PSE 

98 As discussed below in Section 3, Part I(i), CAR will incentivize Washington utilities to import power from 
higher-emitting units in other states, lowering emissions in Washington while increasing emissions in the 
region. CAR-like rules in other states would have a similar effect. 
99 Baldwin v. G.A.F. Seelig, Inc., 294 U.S. 511, 521 (1935). 
100 See Healy, 491 U.S. at 336. 
101 Id. at 337. 
102 See Hughes, 441 U.S. at 325. 
103 Hunt v. Washington State Apple Adver. Comm'n, 432 U.S. 333, 353 (1977). 
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does not dispute that addressing climate change is a legitimate local purpose.104 However, 
Ecology cannot show that there is no non-discriminatory alternative to CAR for achieving 
this purpose. Indeed, Ecology considered a wide range of alternatives in developing CAR. 
Many of these would be less burdensome than CAR while achieving the same, if not greater, 
local benefits, including (i) linking the Washington program directly to existing market 
programs; and (ii) excluding natural gas as a covered emissions category.105 Further, 
Ecology also can continue to work to get the Washington state legislature to adopt a 
comprehensive cap-and-trade program106 or another tool for regulating GHG emissions, 
like a carbon tax. Additionally, Ecology can rely on Washington’s state plan under the CPP 
for regulating GHG emissions from the state’s electric power sector. Because adequate non-
discriminatory alternatives exist, CAR would not survive strict scrutiny.  

Even if CAR is found not to discriminate against interstate commerce or regulate 
extraterritorially, the rule’s “incidental burdens” on interstate commerce would subject it 
to the Pike balancing test.107 CAR’s burdens on interstate commerce are “clearly excessive” 
in relation to its putative local benefits. CAR would impose significant costs on Washington 
businesses and consumers, without achieving any real climate benefits. Indeed, Ecology 
acknowledges that “it is not possible to specify the local benefits to climate change 
resulting from control of local emissions.”108 Further, as discussed below in Section 3, Part 
I(i), CAR would increase, not decrease, net GHG emissions on a regional basis—
undercutting any potential local benefits from lowered in-state GHG emissions. This means 
CAR’s only tangible local benefits would come from reduced in-state emissions of 
conventional pollutants (such as nitrogen oxides or fine particulates), as a side-effect or 
“co-benefit” of lowered GHG emissions. Yet, Ecology acknowledges that “some projects to 
reduce GHGs may result in the increase of conventional pollutants.”109 These projects could 
cause other local harms as well, such as increases in wastewater discharges and new noises 
and odors.110 Given CAR’s significant burdens and uncertain (at best) and illusory (at 
worst) local benefits, the rule would not survive scrutiny under the Pike test. 

  

104 PSE acknowledges that climate change is real and recognizes the need for carbon regulation. However, PSE 
believes climate change should be addressed on a national, and not state-wide, basis. 
105 See Cost-Benefit Analysis at 49-51. 
106 See, e.g., December 2008 Plan. 
107 See Pike, 397 U.S. at 142. 
108 Cost-Benefit Analysis at 36. 
109 SEPA Checklist at 9.  
110 Id. 
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Section 3: Implementation Comments 
 

I. CAR WILL HAVE UNINTENDED CONSEQUENCES BECAUSE IT IS A STATE-
CONSTRAINED RULE REGULATING INHERENTLY INTERSTATE AND 
INTERNATIONAL ACTIVITIES 

The proposed CAR is a state-constrained rule: Ecology has no authority to impose 
restrictions on, or otherwise regulate, activities occurring beyond Washington’s borders. At 
the same time, the rule targets industries, like the electric power and LDC sectors, that are 
inherently interstate and international in character. For instance, Washington’s electric grid 
is part of the Western Interconnection, a large regional interconnection that stretches from 
western Canada down to northern Mexico and extends eastward across many of the Great 
Plains states.111 All electric utilities in the Western Interconnection are linked during 
normal system conditions and operate at a synchronized frequency (60 Hertz). The system 
comprises a wide range of electric generating sources, including hydroelectric sources,  
natural gas power plants (which vary in efficiency), coal power plants, and an increasing 
number of wind and solar facilities. 

 

 
 

Figure 1.112 Figure 1 demonstrates the interstate and international nature of North American 
electric grid systems, including the broad geographic range of the Western Interconnection. 

 

111 See Figure 1 (Reproduced as Appendix A); see also Appendix B (“Western Interconnection Map”). The 
Western Electricity Coordinating Council (“WECC”) is the regional entity in charge of promoting system 
reliability, as well as compliance monitoring and enforcement, throughout the Western Interconnection.  
112 North American Electric Reliability Corporation (“NERC”), NERC Interconnections, available at 
http://www.nerc.com/AboutNERC/keyplayers/Documents/NERC_Interconnections_Color_072512.jpg.  
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i. CAR will increase regional electric power sector GHG emissions  
  
The electric generating sources within the vast Western Interconnection region are 

coordinated to enable local electric utilities to provide least-cost electricity to their 
customers. Critically, state laws obligate local electric utilities to provide this least-cost 
service.113 As a result, a utility will respond to higher generating costs (e.g., those caused by 
a carbon constraint like a GHG emission limit) at one or more electric generating sources in 
a predictable way: by drawing upon other, unaffected sources to displace the now-higher 
cost electricity from the affected source(s). 

  
Thus, CAR would have profound reverberating effects throughout the Western 

Interconnection. If CAR imposes emission reduction requirements on natural gas 
generators in Washington, the cost of electricity generated from those sources will 
increase. Accordingly, Washington utilities will be obligated to run those in-state sources 
less and, in exchange, import more electricity from sources in neighboring states to make 
up the lost generation. These out-of-state generating sources predominantly will be natural 
gas- and coal-fired power plants.  

Such generation-shifting is virtually certain to result in higher net regional 
emissions. Washington has one of the strictest emission performance standards (“EPSs”) in 
the country.114 Washington’s GHG emission rate for electricity is less than half that of 
nearby states such as Montana, Wyoming, and Utah115—states which currently lack any 
state-based plans to impose carbon constraints. Electricity generated outside of 
Washington thus is nearly certain to be higher-emitting than electricity generated in 
Washington. If CAR regulates the electric power sector, the rule would increase the costs of 
running Washington’s highly efficient natural gas generators. This would incentivize 
Washington utilities to displace lower-emitting in-state generation with higher-emitting 
out-of-state generation. While emissions may decrease within Washington state, emissions 
would increase across the Western Interconnection.116  

 

113 In Washington, “[e]ach [regulated] electric utility . . . has the responsibility to meet its system demand with 
a least cost mix of energy supply resources and conservation.” WAC 480-100-238(1) (emphasis added). 
114 See Appendix C (“Current State GHG Emission Performance Standards“). Washington’s current EPS is 970 
lbs of GHGs per Megawatt-hour (“MWh”) for all baseload electric generation for which electric utilities enter 
into long-term financial commitments. See WAC 194-26-020; RCW 80.80.040-50. Notably, Washington’s EPS 
already is less than the CO2 emission standard of 1,000 lbs CO2 per MWh that EPA finalized under Section 
111(b) of the federal Clean Air Act for newly constructed and reconstructed baseload natural gas units. See 
EPA, Standards of Performance for Greenhouse Gas Emissions From New, Modified, and Reconstructed 
Stationary Sources: Electric Utility Generating Units, 80 Fed. Reg. 64,510, 64,512-13 (Oct. 23, 2015).  
115 See Appendix D (“State Emission Rates”). 
116 See Figure 2 (Reproduced as Appendix E); see also Appendix F (“CO2 Offset Price Scenarios”). 
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Figure 2.117 Figure 2 depicts how much CAR will cause regional GHG emissions to increase, 
depending on ERU costs. It demonstrates projected annual and cumulative emissions increases 
throughout the Western Interconnection. The left axis and red and blue lines reflect the annual 
regional emissions increases CAR would cause, depending on the cost of ERUs. The red line reflects 
the annual emissions increase if the cost of an ERU is based on the cost of a REC as a result of 
constructing new renewable energy resources (i.e., $107/ERU). The blue line reflects the annual 
emissions increase if the cost of an ERU is approximately the cost of a CARB allowance (assuming 
no impact from Washington’s increased demand on CARB allowances) (i.e., $14/ERU). (However, as 
described under Figure 4 below, PSE believes the $14/ERU CARB allowance price is neither 
realistic nor sustainable.) Based on renewable energy build-out costs, annual regional emissions 
will increase between 600,000 and 900,000 tons per year. Based on CARB allowance costs, annual 
regional emissions will increase between 250,000 and 650,000 tons per year. The right axis and red 
and blue bars reflect the cumulative emissions increases CAR would cause, depending on the cost of 
ERUs.118 Again, the red bars reflect the emissions increase if ERU costs are based on REC costs from 
new renewable energy construction. The blue bars reflect the emissions increase if ERU costs are 
based on CARB allowance costs. CAR will cause cumulative regional emissions to increase between 
9 and 16 million tons through 2035. Such increases clearly are counterproductive to CAR’s 
objectives.  

118 These projections are based on modeling using “Aurora,” a widely used forecasting tool in the electric 
industry.  Aurora is used by electric utilities, state and federal regulators and independent system operators 
to develop generation and pricing forecasts for integrated planning, budgeting and regulatory oversight.  See 
Epis, LLC, AURORAxmp, http://epis.com/aurora_xmp/ (last accessed July 20, 2016).   
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To avoid these emission increases, CAR should exclude the electric power and LDC 
119 sectors. At minimum, the final CAR should include an “exemption” provision, along the 
lines of the one PSE proposes below in Section 5, Part I, to ensure that emission reductions 
in Washington will not result in greater emission increases elsewhere in the Western 
Interconnection. 

 
ii. CAR will undermine the federal Clean Power Plan 

As a national-level regulation, the federal CPP is superior to CAR for regulating the 
inherently interstate and international electric power sector. In fact, CAR’s flawed incentive 
structures will work at cross-purposes to CPP goals. Furthermore, CAR does not adequately 
provide for transitioning the electric power sector from regulation under CAR to regulation 
under the CPP. At minimum, CAR would complicate and delay Washington’s ability to 
develop an approvable CPP state plan. 

First, CAR would discourage or preclude Washington’s natural gas generators from 
running.120 The CPP, in contrast, encourages natural gas generators to run more. EPA 
recognizes that natural gas is both a cleaner alternative to coal and a key “bridge fuel” to 
renewable energy resources. Thus, generation-shifting from existing coal units to existing 
natural gas units is one of the three “building blocks” EPA used in setting state CPP 
emission rate targets.121 As the CPP recognizes, Washington’s under-utilized natural gas 
generation fleet, if more fully utilized, could help to wean neighboring states like Montana 
and Wyoming off of coal power.122 This would achieve significant regional emission 
reductions for only a modest in-state emissions increase. 

Indeed, Washington’s NGCC units would have substantial “headroom” under the CPP 
to ramp up their generation to help displace or replace retired coal-fired generation (both 
in Washington and throughout the Western Interconnection). The CPP anticipates running 
NGCC plants up to 75 percent capacity factor.123 Washington’s NGCC units currently run at 
only about 15-30 percent capacity factor (traditionally under-utilized due to an abundance 

119 Excluding the electric power sector alone will not be enough. If CAR regulates LDCs, natural gas fuel prices 
will go up. This will increase the costs of operating natural gas generators. To avoid incentivizing generation-
shifting from Washington gas sources to out-of-state fossil sources, CAR must exclude both the electric power 
and LDC sectors. 
120 Not only would CAR raise natural gas prices, but CAR would incentivize a utility like PSE—which operates 
as both an electric power and gas utility—to run its natural gas generators less in order to generate ERUs 
needed to help cover a likely ERU deficit on its LDC side. 
121 See EPA, Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating 
Units, 80 Fed. Reg. 64,662, 64,667 (Oct. 23, 2015) (“CPP”). 
122 See 80 Fed. Reg. 64,692 (noting interconnected and interstate nature of electric grid); see also id. at 64,779 
(noting that shifts to low-emitting gas generation “will generally displace higher-emitting generation” and 
that “[d]isplacement of higher-emitting generation will lower overall CO2 emissions from the source category 
of affected [electric generating units]”); Id. at 64,800 (noting that “[s]ources can achieve increases in 
utilization of existing NGCCs that displace generation from steam sources without impacting reliability”).  
123 See id. at 64,798-99. 
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of hydropower and cheap coal power in the region).124 Critically, however, CAR does not 
recognize the low historic capacity factor values of Washington’s NGCC units. CAR also fails 
to recognize that the state’s NGCC units will need to ramp up to meet new load demands 
when the Centralia units retire (or else this generation will shift out-of-state, likely to 
higher-emitting units).125 A similar scenario will arise if any out-of-state fossil units 
currently supplying power into Washington (e.g., Colstrip Units 1 and 2) retire. Thus, CAR’s 
emission caps would restrict Washington’s already underutilized gas units from running 
more to make up for generation shortfalls created by coal plant retirements. This would 
undercut one of the CPP’s key anticipated pathways for cost-effectively and efficiently 
reducing carbon emissions.  

Second, CAR would frustrate the ability to integrate renewable resources into the 
existing power system. This would undermine the CPP’s powerful incentive to develop new 
renewable energy resources to achieve emissions goals. As Washington increases the 
amount of intermittent, renewable electricity generation, the amount of flexible, gas-fired 
generation must also increase to support the grid when renewable energy resources are 
not available and ensure reliability is maintained. Imposing a declining, mass-based limit 
on such natural gas generators through CAR will work at cross purposes to renewable 
energy objectives, potentially constraining renewable development.  

Finally, CAR does not adequately provide for the transition to regulating the electric 
power sector under the CPP. The proposed rule contains only a single, vague provision 
addressing this transition.126 This generic provision does not provide sufficient certainty to 
regulated electric utilities, who apparently must start planning now to (i) comply with CAR 
for one (or perhaps two or more, depending on if and when EPA approves Washington’s 
state plan) compliance period(s); and (ii) comply with a Washington state CPP plan at some 
point after 2020. 

Given the proposed CAR’s structure, this transition is unlikely to be seamless. 
Indeed, CAR is not set up to be a “trading ready” program under the CPP.127 For instance, 
CAR defines ERUs differently than the CPP defines allowances or emission reduction 
credits (“ERCs”),128 and it is unlikely that CAR’s Ecology-administered registry would 

124 See Appendix G (“Historic Dispatch—Washington State Natural Gas Turbine Fleet”). 
125 See Figure 8 (Reproduced as Appendix U).  
126 See Proposed WAC 173-442-040(3) (“Stationary sources included in the [federal] Clean Power Plan . . . will 
be considered to comply with the requirements of [CAR] at the beginning of the first compliance period of the 
Clean Power Plan provided that: (a) EPA has approved Washington’s implementation plan; (b) The approved 
implementation plan requires greater GHG emissions reduction than required under 40 C.F.R. Part 60, 
Subpart UUUU; and (c) When a unit within a covered party’s facility is subject to the Clean Power Plan, then 
only the GHG emissions from that unit(s) are covered under this subsection.”). 
127 See generally 80 Fed. Reg. at 64,887-910. 
128 CAR defines an ERU as “one unit equivalent to one metric ton of CO2e.” Proposed WAC 173-442-020(m). 
The CPP defines an allowance as one short ton of CO2 emissions, see EPA, Federal Plan Requirements for 
Greenhouse Gas Emissions From Electric Utility Generating Units Constructed on or Before Jan. 8, 2014; Model 
Trading Rules; Amendments to Framework Regulations, 80 Fed. Reg. 64,966, 65,012, and an ERC as one MWh 
of zero-carbon generation (or avoided emissions). See 80 Fed. Reg. at 64,959. 
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qualify as “a linked or common tracking system” under the CPP.129 Further, CAR precludes 
covered entities from using allowances or ERCs from external CPP trading programs 
(which will not be “multi-sector” programs) to generate ERUs.130 Thus, CAR is different 
enough from any future Washington state CPP plan that the time, effort, and other 
resources Ecology would expend to regulate the electric power sector under CAR during 
the interim period before a state plan takes effect would do little to aid CPP compliance 
(and might even make it harder for Washington to get a CPP state plan approved). 

iii. To avoid these unintended consequences, CAR should not regulate the 
electric power or LDC sectors  

Ecology should not regulate the electric power sector under CAR. Instead, Ecology 
should focus its resources on developing a “trading-ready” program under Washington’s 
CPP state plan. Ecology also should exclude the LDC sector from regulation under CAR 
because this sector inextricably is linked to the electric power sector. (LDCs provide fuel to 
natural gas generators; if natural gas prices go up because CAR regulates LDCs, this also 
could impact electric utility operations). This approach makes the most sense in terms of 
preserving limited agency resources, providing long-term regulatory certainty to utilities, 
and achieving actual net emission reductions.  

At minimum, Ecology should provide covered electric power and LDC sources with 
(at least) a three-year delay in the start of compliance with CAR—the same benefit Ecology 
provides to covered EITE parties and petroleum product importers (who will not become 
subject to the CPP).131 Indeed, it is arbitrary and capricious for Ecology to delay the 
compliance start date for some covered parties but not others.132 Even though the U.S. 
Supreme Court has stayed implementation of the CPP,133 Washington’s electric power 
sector must continue to plan for compliance. Ecology should delay applying CAR to electric 
power generators and LDCs until there is clarity around the CPP program and timeline, 
including the status of Washington’s state plan and other state plans within the Western 
Interconnection. Otherwise, Ecology risks duplicating efforts and working at cross-

129 See id. at 64,839. 
130 See Proposed WAC 173-442-170(1)(a). 
131 See Proposed WAC 173-442-030(2).  
132 Agency action is arbitrary or capricious “if it is willful and unreasoning and taken without regard to the 
attending facts or circumstances.” Washington Indep. Tel. Ass'n v. Washington Utilities & Transp. Comm'n, 148 
Wash. 2d 887, 905 (2003). Under the Washington APA, an “arbitrary and capricious” agency rule is invalid. 
RCW 34.05.570(2)(c). Ecology has offered no reasoned explanation for its differential treatment of covered 
EITE and non-EITE parties with regards to CAR compliance timing. In particular, Ecology has ignored the 
“attending facts or circumstances” presented by the CPP. If anything, there is more reason to delay the 
compliance start date for electric power generators and LDCs, given that these sectors need to work with 
Ecology and other stakeholders between 2017 and 2020 (or later) to develop (and prepare for compliance 
with) an approvable Washington CPP plan--a plan that would achieve the same objectives as CAR, but more 
effectively and efficiently.  
133 See West Virginia v. EPA, 577 U.S. ---, Order 15A773 (Feb. 9, 2016). 
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purposes with the intended goal of both CAR and the CPP of achieving real emission 
reductions. 

Should the final CAR regulate the electric power sector until the sector can 
transition to regulation under the CPP, PSE requests Ecology to state in the final rule that 
compliance with a CPP federal implementation plan also constitutes compliance with CAR. 
Ecology also should clarify the effect of EPA partially approving Washington’s state plan. 

II. CAR FAILS TO ANALYZE OR PROVIDE NEEDED CERTAINTY OF FUTURE ERU 
AVAILABILITY AND PRICE  

The proposed CAR fails to provide an acceptable level of certainty concerning future 
ERU markets. Critically, Ecology has provided no analysis of the future supply and demand 
of ERUs, or of what those ERUs will cost. Promulgating the rule without such an analysis is 
arbitrary and capricious.134   

Despite the fact that Ecology appears to assume that sufficient ERUs will be 
available, PSE’s preliminary analyses indicate a very real possibility of an ERU shortfall. 
PSE has forecasted future electric power and natural gas demand and supply based on its 
2015 Integrated Resource Plan. 135 Based on this forecast, PSE projects significant ERU 
shortfalls for the Company, with a deficit of around 800,000 ERUs beginning in 2017 and 
increasing throughout the life of the program.136 An inadequate ERU market—i.e., one 
without enough ERUs to go around—would lead to (potentially significantly) higher 
compliance costs than Ecology has projected. 

A number of factors contribute to future ERU market uncertainty, including:  

(1) Ecology has failed to analyze future ERU market dynamics (including 
supply, demand, and cost);  

(2) Each of the proposed ERU-generating projects and programs has 
uncertain and limited potential to achieve emission reductions: 

Surplus RECs: In general, Ecology’s analysis of REC markets in the 
proposed CAR’s Cost-Benefit Analysis is flawed.137 Washington’s REC 

134 See Washington Indep. Tel. Ass'n, 148 Wash. 2d at 905; RCW 34.05.570(2)(c). 
135 Ecology’s CAR proposal, comments, and Cost Benefit Analysis include no information relevant to 
estimating the future supply or demand for ERUs.  In the absence of such critical information, PSE’s projected 
supply/demand balance of ERUs is the best information available to the Company.   
136 See Figure 3 (Reproduced as Appendix H). 
137 First, the analysis references irrelevant REC markets (i.e., those in other states). All that matters for CAR is 
the REC market in Washington. Second, the analysis does not adequately explain certain cost assumptions. 
For both REC and external market allowance prices, the analysis uses current market prices. See Cost-Benefit 
Analysis at 14-15. Therefore, it does not account for the fact that CAR itself will impact supply and demand for 
RECs and allowances, ultimately driving up prices. For example, CAR will increase demand for new RECs 
because there are not currently enough RECs available on the market to meet PSE’s ERU needs.  
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market is limited. While PSE currently has some surplus RECs from the 
Company’s “over-compliance” with the Washington EIA, these surplus 
RECs will run out after 2018 and will be insufficient to meet PSE’s future 
ERU demand under CAR.138 The costs of generating ERUs through 
building new wind generation would be extremely high, around 
$107/ERU139—making RECs one of the most expensive CAR compliance 
options.140 

 

Figure 3.141 Figure 3 shows the disparity between PSE’s projected ERU need (on both the electric 
power and gas LDC sides) and projected surplus REC supply. 

138 See Figure 3 (Reproduced as Appendix H).   
139 Although PSE currently has some surplus RECs, PSE eventually will need to build new wind projects to 
generate RECs to comply with the Washington EIA. PSE’s analyses indicate that building additional wind 
projects (beyond those needed to comply with the EIA) to generate ERUs under CAR would cost around 
$107/ERU (based on conversion of .41 ERUs per MWh). See Appendix F (“CO2 Offset Price Scenarios”). PSE 
will need over 4,000 MW of wind generation at a 34 percent capacity to meet its gas LDC ERU need in 2017. 
This grows to over 8,800 MW by 2035. 
140 PSE’s estimated cost of $107/ERU might even be conservative. Other recent studies estimate renewable 
energy costs ranging from $162/metric ton CO2 (to use wind power located in the Columbia River Gorge in 
2030) to $200/metric ton CO2 (to increase RPS standards across the Western Interconnection) to $250-
$1,050 per metric ton CO2 (to increase California’s RPS from 33 percent to 40 or 50 percent).  See Pacific 
Northwest Utilities Conference Committee, Carbon Emissions: a Northwest Perspective (July 2014) at 14, 
available at http://www.pnucc.org/sites/default/files/Carbon%20Emissions%20-
%20a%20Northwest%20Perspective%20July%202014_0.pdf.  
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Energy Efficiency: As discussed below in Section 3, Part III(i)-(ii), 
utilities may not be able to generate ERUs through investments in 
conservation and energy efficiency as CAR envisions. Assuming PSE could 
generate ERUs from energy efficiency measures beyond what existing law 
requires, even maximizing those investments (i.e., investing in all non-cost-
effective energy conservation measures possible) would leave PSE with a 
significant ERU deficit.142 Further, PSE’s analyses indicate exorbitant 
costs from generating ERUs from non-cost-effective conservation, ranging 
from about $502/ERU to $1571/ERU for the electric side and about 
$4,433/ERU to $12,123/ERU for the gas LDC side.143 Such prices make 
non-cost-effective energy efficiency an extremely impractical compliance 
option for utilities. 

In-State Offset Projects and Programs: CAR’s descriptions of eligible 
ERU-generating projects and programs are vague and unclear as to which 
types of activities are eligible.144 This makes it difficult to predict and 
analyze the emission reduction potential of in-state offsets. Many of listed 
eligible project types have limited potential for achieving reductions. For 
instance, the results from a recent study on the potential electric power 
production potential from diary digesters in Washington indicate that a 
full build-out of new dairy digester power plants would generate only 
about 35,380 ERUs per year.145 By way of contrast, PSE’s projected ERU 
shortfall begins at around 800,000 ERUs in 2017 and increases over 
time.146  

142 See Appendix I (“ERU Potential From All Non-Cost-Effective Conservation (LDC Side)”); Appendix J (“ERU 
Potential From All Non-Cost-Effective Conservation (Electric Power Side)”). 
143 See Appendix K (“Annual ERU Cost From Non-Cost Effective Conservation”). 
144 See Proposed WAC 173-442-160. In particular, Ecology should clarify whether the following are eligible 
ERU-generating projects: (i) hydroelectric power generation projects that are ineligible for generating RECs 
(e.g., incremental hydro); (ii) emission reductions from encouraging switches to liquefied natural gas (“LNG”) 
maritime fueling or to CNG fueling for trucks; and (iii) emission reductions for natural gas end-use (e.g., for 
home heating) that displaces electric load. Because natural gas use is a form of energy conservation in the 
home heating context, it would be arbitrary and capricious for Ecology to deny LDCs the opportunity to earn 
ERUs from these measures while allowing other conservation and energy efficiency measures to generate 
ERUs. See Washington Indep. Tel. Ass'n, 148 Wash. 2d at 905; RCW 34.05.570(2)(c). Ecology also should clarify 
the meaning of the phrase “enforceable by the state of Washington.” See Proposed WAC 173-442-150(1)(c).  
145 See Harris Group Inc., Anaerobic Digesters Resource Assessment for PacifiCorp: Washington Service 
Territory, Report 80306 (June 26, 2014), available at 
https://www.americanbiogascouncil.org/pdf/Anaerobic_Digesters_Resource_Assessment__PacifiCorp_06-24-
2014.pdf. The study estimates that there are 11 potential dairy digester projects in Washington that would 
produce approximately 82 Gigawatt hours per year (“GWh/year”). Id. at 5. Assuming a 970 lbs CO2/MWh 
offset, this would result in about 39,000 short tons (or about 35,380 metric tons) of avoided carbon 
emissions.   
146 See Figure 3 (Reproduced as Appendix H). 
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Allowances from External Markets and Registries: First, CAR assumes 
ERUs can be generated from allowances purchased from external carbon 
markets and registries (as early as the first CAR compliance period). Yet, 
Ecology does not consider that CARB or another external carbon market 
authority might object to or even try to prohibit Washington CAR-covered 
parties from participating in that market. Second, increased demand for 
external allowances likely will drive up prices in those external markets. 
Yet, Ecology has not acknowledged or analyzed these price impacts. 
Finally, even if external allowances are a viable compliance option, 
Ecology is proposing to limit the number of external allowances that can 
be used for compliance in future CAR compliance periods, so these 
allowances will become woefully insufficient to meet ERU demand as the 
years go on. 

 (3) CAR’s initial compliance period start date of 2017 (for most non-EITE 
covered parties) is too soon for reliable ERU markets to develop or for additional 
ERU-generating projects to get underway; and 

(4) CAR appears to allow voluntary participants to repeatedly enter and opt-
out of the ERU market,147 potentially exacerbating uncertainty regarding the supply 
and demand of ERUs. 

In short, the pieces are not in place for a predictable, functioning ERU market to 
develop on a timeframe that would ensure covered utilities’ ability to comply with CAR.  
Moreover, it is by no means clear that there will be enough ERUs to meet PSE’s demand 
without building very expensive renewable energy projects or implementing very 
expensive energy efficiency measures—all of which would have a profound impact on 
customer costs.   

i. ERU market uncertainty makes it virtually impossible for electric 
utilities to ensure “least-cost” service to customers 

Electric utilities have a statutory obligation to provide least-cost electricity to meet 
their customers’ load demand.148 The lack of ERU market certainty will make it difficult, if 
not impossible, for covered electric utilities to meet this obligation. It is arbitrary and 
capricious for Ecology to promulgate a rule that would put utilities in such an untenable 
position.149 

 For instance, the lack of a predictable ERU market would make it virtually 
impossible for PSE to determine how to run its power plants on a “least-cost” basis. PSE is a 
“winter load peaking” utility—meaning in-state load demands are highest in the winter. 
During the summer, when in-state load demands are lower, PSE often exports power to 

147 See Proposed WAC 173-442-030(6).  
148 WAC 480-100-238(1). 
149 See Washington Indep. Tel. Ass'n, 148 Wash. 2d at 905; RCW 34.05.570(2)(c). 
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California. PSE applies proceeds from sales of this efficient exported power to keep 
Washington customer costs low throughout the year. Under CAR, running sources more 
during the summer to provide power to California will cause those sources to emit more 
GHGs and, potentially, exceed their compliance pathway. If sources hit their CAR emission 
reduction pathway level by early fall (e.g., October), PSE would need to purchase ERUs to 
continue running those sources from November to December—when in-state demand will 
be greatest. But it will be impossible to predict the cost of the ERUs because their value will 
depend on myriad factors, such as temperature, rainfall and hydroelectric output, fuel 
prices, and availability of out-of-state electricity. Thus, selling power to California during 
the summer could become prohibitively risky because PSE could face an ERU shortfall 
and/or extremely high ERU prices in the later months of the year.  This would cause 
customer electric costs to increase, eliminating the benefit to customers that exporting 
summer power to California currently brings. (This scenario especially will come into play 
during years with a hot California summer and a cold Washington winter). Thus, utilities 
like PSE require a market capable of providing clear price signals. Ecology has not done 
enough to ensure future ERU markets can provide this needed certainty. 

ii. ERU market uncertainty will lead to unpredictable and unacceptable 
rate increases for gas utility customers 

Under the proposed CAR, gas utility customers face a risk of unpredictable and 
unacceptable rate increases. LDCs—more than almost any other covered sector—have 
limited options for complying with CAR. For instance, there are few opportunities to reduce 
on-site emissions beyond fixing pipeline leaks (a relatively minor source of GHGs 
emissions). As a result, LDCs will need to rely on purchasing ERUs from other covered 
parties (or external carbon markets and registries) to comply with CAR. Given the ERU 
market uncertainties discussed above, LDCs face uncertain, and potentially significant, 
compliance costs. Customers ultimately would bear these costs in the form of higher 
natural gas rates. Ecology’s failure to consider these cost impacts is arbitrary and 
capricious.150  

For instance, as discussed above in Section 3, Part II, the ERU market may be 
significantly under-supplied to meet PSE’s CAR compliance needs. The only viable market 
that exists today is the REC market. However, PSE’s current surplus RECs are not sufficient 
to cover gas utility needs through even 2019.151 If PSE has to pay the full cost of generating 
additional RECs to comply with CAR (i.e., $107/ERU), PSE’s natural gas customers will 
experience a 12 percent rate increase in 2017 and a cumulative rate increase of over 40 
percent by 2035.152  

150 See id. 
151 See Figure 3 (Reproduced as Appendix H). 
152 See Figure 4 (Reproduced as Appendix L). 
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Figure 4.153 Figure 4 shows the significant impact ERU prices could have on PSE gas utility 
customer rates. The chart reflects the potential rate impact resulting from ERU prices ranging from 
$14/ERU (blue bars) to $107/ERU (gray bars). PSE included a $14/ERU price because covered 
parties would be able to use CARB allowances to comply with CAR during early compliance periods. 
However, PSE does not believe the $14/ERU price is realistic. First, CARB expects its basic 
allowance price to increase over time as the CARB program becomes more restrictive. Second, 
increased demand from Washington sources will drive up CARB allowance prices. Third, CAR 
restricts the use of CARB allowances for compliance starting in 2023, which will require sources 
increasingly to rely on other, more expensive options—including the very expensive option of 
generating RECs. Thus, true rate impacts will be much higher than those shown in the blue bars 
above. 

iii. ERU market uncertainty is compounded by variable weather patterns 
affecting emissions for the electric power and gas utility sectors  

ERU market uncertainty will profoundly impact the electric power and gas utility 
sectors. Highly variable weather patterns drive the operations of these sectors. This 
variability can cause unpredictable and uncontrollable spikes in GHG emissions. As a result, 
electric utilities and LDCs face unique challenges in planning how to comply with CAR and 
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may be especially dependent on ERUs to satisfy compliance obligations.154 Ecology’s failure 
to consider or analyze these impacts is arbitrary and capricious.155 For instance: 

(1) On the electric power side, most electricity generation in Washington comes 
from hydroelectric power. The availability of hydroelectric power depends on highly 
variable forces, such as rainfall patterns. GHG emissions are higher in years with lower 
levels of hydroelectric generation and lower in years with higher levels of hydroelectric 
generation.156 

 

Figure 5.157 Figure 5 demonstrates the inverse correlation between hydroelectric generation and 
CO2 emissions in Washington. Figure 5 also demonstrates that 2011 and 2012 had unusually high 
levels of hydroelectric generation: 33 percent and 25 percent higher than the 30-year average, 
respectively. High levels of hydroelectric generation have a significant impact on levels of fossil 
generation and, thus, on emissions.   

154 This also means that CAR’s “straight line” declining emission reduction trajectory is unrealistic for these 
sectors. See Proposed WAC 173-442-060(1). 
155 See Washington Indep. Tel. Ass'n, 148 Wash. 2d at 905; RCW 34.05.570(2)(c). 
156 See Figure 5 (Reproduced as Appendix M); see also Appendix N (“Thermal-Hydro Correlation: Total 
Emissions and Total Hydro Generation in Washington 1990-2014”).  
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(2) On the natural gas side, demand for natural gas heating is driven by winter 
season temperatures. These temperatures can vary greatly from year to year. 158  GHG 
emissions are higher in years with colder winter season temperatures and lower in years 
with warmer winter season temperatures.  

Figure 6.159 Figure 6 shows historic annual heating degree day data in Washington and 
demonstrates that temperatures can fluctuate greatly on a year-to-year basis. Figure 6 also shows 
that 2014 and 2015 were unusually warm years.  

The utility industry is compelled to operate and provide electric and gas service, 
irrespective of the variability in weather, costs, and demand.  That makes CAR more 
impactful on utilities than on companies that do not have the same legal obligations. 

158 See Figure 6 (Reproduced as Appendix O). 
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III. CAR’S PROVISIONS ON ERU GENERATION ARE FUNDAMENTALLY FLAWED AS 
APPLIED TO ELECTRIC AND GAS UTILITIES  

CAR’s proposed provisions on ERU generation are fundamentally flawed, especially 
as applied to electric power and gas utilities. In general, CAR fails to understand, or 
harmonize its provisions with, other regulatory obligations and restrictions that 
Washington utilities face. These flaws will make it unduly burdensome, if not impossible, 
for covered electric power and LDC parties to comply with CAR. 

i. CAR misunderstands how utility conservation programs work  

CAR misunderstands how conservation programs for regulated electric and gas 
utilities work. Utilities are required to invest in cost-effective conservation. For instance, 
Washington’s EIA requires electric utilities to “pursue all available conservation that is cost-
effective, reliable, and feasible.”160 Washington Utilities and Transportation Commission 
(“WUTC”) rules and policies place similar requirements on natural gas utilities.161 Thus, 
Washington utilities already are making significant investments in energy efficiency.162 
WUTC’s regulatory process generally calls for a utility to (i) develop conservation targets 
pursuant to an Integrated Resource Plan; (ii) develop implementation plans; (iii) file tariffs; 
and (iv) await WUTC approval of the tariff (which often occurs by WUTC order). Regulated 
utilities typically do not offer conservation programs outside of the WUTC’s regulatory 
approval process.163  

 
CAR provides that utilities could generate ERUs by investing in conservation and 

energy efficiency beyond that required by the EIA or WUTC rule or order.164 However, this 
provision creates an untenable and illogical outcome. First, CAR itself will cause the level of 
investment that is “cost-effective” to increase (once the rule is in place and ERUs come to 
have a known value). That is, as the price of electricity increases under CAR (because of the 
financial burden the rule imposes on utilities), the value of energy efficiency investments 
correspondingly will increase. As a result, higher levels energy efficiency investments will 

160  See RCW 19.285.040(a) (emphasis added). "Conservation" is “any reduction in electric power 
consumption resulting from increases in the efficiency of energy use, production, or distribution.” RCW 
19.285.030(6). 
161 See, e.g., WAC 480-90-238(1). 
162 See WUTC, Company Conservation Programs, 
http://www.utc.wa.gov/regulatedindustries/utilities/energy/pages/companyprogramplansandtargets.aspx 
(last accessed July 21, 2016) (noting that “[u]tility efforts to conserve energy have contributed to 
Washington’s top ten ranking in the American Council for an Energy Efficient Economy’s State Energy 
Efficiency Scorecard since 2007”). Indeed, PSE has achieved a significant amount of energy efficiency over 
recent years. See Appendix P (“Avoided Emissions from Conservation 2010-2015 (Electric Power Side)”); 
Appendix Q (“Avoided Emissions from Conservation 2010-2015 (LDC Side)”).  
163 CAR also fails to acknowledge that utilities cannot offer conservation services without an approved tariff 
revision. Generally, the WUTC has 30 days to act on a proposed tariff change. (If the WUTC does not act, the 
proposed change automatically goes into effect.) 
164 See Proposed WAC 173-442-160(5)(a). 
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become “cost-effective.” CAR anticipates that these increased investments will be eligible to 
generate ERUs. Yet, because these investments are now “cost-effective,” they also are now 
mandatory under the EIA and/or WUTC rules or orders. In other words, the investments 
are no longer “additional” to existing requirements. This creates an “endless loop” 
conundrum in which all CAR-driven investments essentially “convert” into EIA or WUTC-
mandated investments. Thus, utilities may not be able to generate ERUs through 
investments in conservation and energy efficiency as CAR envisions. 

PSE urges Ecology to recognize and explicitly address this scenario. Promulgating 
the rule without considering this potential conundrum would be arbitrary and 
capricious.165 In particular, the final CAR should expressly provide that investments in 
energy conservation measures that would not be “cost effective” under the EIA or WUTC 
rules or orders without CAR will not be considered “cost effective” if CAR happens to make 
them cost-effective. 

ii. CAR fails to understand the regulatory approval process for utilities 

CAR also fails to understand the regulatory approval process for utilities. As a result, 
CAR would require utilities to make investments in energy efficiency that they legally 
cannot recover in order to be able to generate ERUs from those investments. As just 
discussed, Washington utilities generally are required to make all cost-effective 
investments in energy efficiency they can. Those cost-effective investments are eligible for 
recovery through the normal regulatory process. However, non-cost-effective 
investments—whether in energy efficiency, production, distribution, or elsewhere—are 
not eligible for recovery without a tariff or some other WUTC approval. Thus, utilities are 
constrained by law to make only prudent, cost-effective investments.  

To the extent CAR avoids the conundrum outlined above and does allow utilities to 
generate ERUs from investments in energy efficiency beyond what the EIA and/or WUTC 
rules or orders require, CAR would force utilities into an untenable position. Utilities could 
generate ERUs under this provision only by making investments in energy efficiency that 
would not be cost-effective “but for” CAR. Because these investments would not be 
considered cost-effective, the investments likely would be ineligible for recovery. No 
rational utility will make an investment that is neither cost-effective nor recoverable. This 
is the “flip side” to the conundrum described above. Thus, once again, utilities may not be 
able to generate ERUs through investments in conservation and energy efficiency as CAR 
envisions.  

 

 

 

165 See Washington Indep. Tel. Ass'n, 148 Wash. 2d at 905; RCW 34.05.570(2)(c). 
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iii. CAR fails to recognize that electric utilities must be regulated on a unit-
by-unit basis because of other statutory obligations 

The proposed CAR is unclear as to whether covered electric utilities can (1) 
generate ERUs by reducing utilization at some generating units in their fleet and (2) use 
those generated ERUs for compliance by other generating units in the fleet. To comply with 
CAR, electric utilities must be able to generate ERUs by shifting generation among electric 
generating units in their fleet: that is, by reducing generation at some fossil units while 
increasing generation at others. Thus, CAR must regulate the electric power sector on a 
unit-by-unit—and not a plant-by-plant or facility-by-facility—basis.166  

 
Electric utilities are obligated by statute to provide enough electricity to meet load 

demand.167 This means the utilities’ hands are tied: they cannot reduce net electricity 
generation below load demand—not even to comply with emission reduction obligations. 
Therefore, if one generating unit operates less in order to reduce emissions to comply with 
CAR, another generating unit must operate more to make up for the reduced output.  

Further, electric utilities are obligated to provide least-cost electricity.168 This means 
electric utilities must be able to manage their generation portfolio to shift generation away 
from higher-cost generating units and toward lower-cost generating units. Such 
generation-shifting will cause emissions from the lower-cost generating units to increase. 
These emissions increases could exceed CAR emission reduction pathway levels. Even so, 
the utility would remain obligated to continue operating that lower-cost generating unit.  

For an electric utility to fulfill its statutory obligation to provide least-cost electricity 
to meet load demand while complying with CAR, the utility must be able to both (1) 
generate ERUs by reducing utilization at one or more higher-cost generating units in their 
fleet; and (2) use those ERUs to cover increased emissions from lower-cost generating 
units in their fleet (that will need to operate more to make up for the lost generation). 
Otherwise—because the lost generation must be replaced from somewhere—the utility will 
shift the generation out-of-state. As discussed above in Section 3, Part I(i), this is virtually 
certain to increase net GHG emissions. 

Ecology also has ignored, or is unaware, of the transmission constraints or local 
transmission congestion problems that will make compliance difficult and more costly.  
Power transmission systems are built to use high voltage transmission lines to move power 
from generators and connections with adjacent utilities to substations where it flows out to 
customers. Such systems are interconnected webs, with multiple different paths available 
for power to flow on. When one element or part of the path is taken out of service, the flow 
necessarily will increase on the remaining path(s). Utilities use sophisticated computer 

166 As discussed below in Section 5, Part V(ii), the proposed CAR also is unclear as to whether CAR compliance 
thresholds for stationary sources apply to units or to multi-unit aggregates. The final CAR should specify that 
covered “stationary sources” are emitting units, not multi-unit aggregates (e.g., facilities or plants). 
167 WAC 480-100-238(1). 
168 Id. 
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models to predict flows during planned and unplanned outages to avoid overloads and 
equipment damage by reconfiguring the system for planned outages, and in reacting to 
unplanned ones. For example, gas-fired units provide critical support to this system by  
quickly providing power and voltage stability (needed for efficiency and to protect 
equipment) to the system. Constraining or removing these tools will make operating and 
maintaining the system in compliance with national and regional reliability standards 
difficult, at times very difficult, and could ultimately, as a worst case, force operators to 
institute rolling blackouts. The system also must deal with local serve load pocket issues, 
i.e. areas that cannot be served by sources beyond the immediate area because of limited 
transmission capacity. Some generators have no choice but to operate such units to ensure 
reliable service irrespective of the GHG emissions from the units. This means that at least 
these generators could have limited compliance options, other than to acquire ERUs or 
external allowances.  

iv. CAR risks requiring “double-compliance” from Washington natural gas 
generators importing power into California 

The proposed CAR fails to recognize that Washington natural gas generators already 
have a compliance obligation under CARB for some of the power they generate. That is, a 
Washington electric generator must submit CARB allowances for certain power that is 
generated in Washington and imported into California.169 Yet, it appears that the proposed 
CAR would still require the generator to account for the emissions associated with that power 
under CAR. This means that Washington natural gas generator operators, like PSE, might 
have to acquire “double” the number of compliance instruments to cover emissions from 
the same unit of generation: (1) a CAR ERU to generate the power in Washington; and (2) a 
CARB allowance to import the power into California. Finalizing CAR without considering 
this “double compliance” issue would be arbitrary and capricious.”170 This issue also 
implicates the dormant commerce clause for one or both of the programs.171   

 
Notably, the CARB regulations exempt emissions from imported power if that power 

comes from a jurisdiction with a GHG emissions trading program that has been approved 
for linkage with the CARB program.172 However, this exemption would not appear to apply 
to power imported from Washington with a program like CAR in place. CAR has not been 
approved by CARB for linkage with the CARB program; further, CAR, at most, would 

169 See Cal. Code Regs. tit. 17, § 95811(b)(2); § 95802 (122). This is true for all imported power from 
“unspecified sources” and for imported power from “specified sources” emitting GHGs above a certain 
threshold. See § 95812(c)(2)(B). 
170 See Washington Indep. Tel. Ass'n, 148 Wash. 2d at 905; RCW 34.05.570(2)(c). 
171 See Thomas Alcorn, The Constitutionality of California’s Cap-and-Trade Program and Recommendations for 
Design of Future State Programs, 3 Mich. J. Envtl. & Admin. L. 87, 173 (2013) (“[I]t is possible that interstate 
commerce would be double charged or face inconsistent obligations if the same regulatory regime [as the 
CARB cap-and-trade program] were adopted in other states . . . If other states adopt cap-and-trade programs, 
a refusal by California to waive compliance obligations for electricity from those states might violate the 
dormant commerce clause because generators would be subject to duplicate, inconsistent regulations.”). 
172 See Cal. Code Regs. tit. 17, § 95852(b). 
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establish only “one-way” linkage. Thus, the CARB regulations do not protect against 
“double-compliance.” 

  
If the final CAR covers the electric power sector, the rule must include a mechanism 

to ensure it would not require this “double-compliance.” For instance, CAR could exempt 
emissions associated with power that is exported to California and covered under CARB. 
Alternatively, CAR could allow the generator to use allowances surrendered to CARB to 
comply with both CARB and CAR requirements. 
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Section 4: Policy Comments 
 
   

I. CAR SHOULD NOT REGULATE THE ELECTRIC POWER SECTOR  

i. The electric power sector is (and will continue) achieving significant 
emission reductions without CAR 

Washington’s electric power sector is heavily regulated and has achieved significant 
GHG emission reductions. This trend will continue without CAR. For instance: 

Washington has one of the most aggressive EPSs173 in the nation. 

Washington was one of the first states to pass an RPS.174 

 Washington’s EIA already obligates electric utilities to make all cost-effective 
conservation measures they can.175  

Washington has a highly efficient electric power generation mix from an 
emissions standpoint. The primary source is hydroelectric power, along with 
substantial amounts of natural gas and increasing amounts of non-hydro 
renewables like wind and solar.  

Washington’s electric power sector already is expected to reduce its emissions 
to below the statutory target of 25 percent lower than 1990 levels by 2035,176 
without any further regulation.177 

Washington's only coal plant, Centralia, is scheduled for full retirement over 
the next decade.178 Centralia’s shut-down alone will reduce the electric 
power sector’s GHG emissions by about 60 percent.179  

Further reductions from Washington’s electric power sector will be difficult or 
impossible—and certainly not cost-effective. Thus, CAR-mandated reductions will lead to 
diminishing returns and unnecessary rising costs for ratepayers.180  

173 See RCW 80.80.040. See also Appendix C (“Current State GHG Emission Performance Standards“). 
174 See RCW 19.285.040. 
175 See RCW 19.285.040(1). WUTC rules and policies place a similar obligation on the state’s natural gas 
utilities. 
176 See RCW 70.235.020(1)(a). 
177 See Appendix R (“Washington Electric CO2 Emissions Comparison”). 
178 See RCW 80.80.040(3)(c). 
179 See Figure 8 (Reproduced as Appendix U). See also Appendix S (“Washington Electric Sector CO2 Emissions 
(by Facility)”). However, some “rebound” effect on emissions will occur if the state’s natural gas units ramp 
up to replace Centralia’s lost generation. 
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Moreover, Washington's electric power sector is a relatively small portion of the 
state’s overall GHG emissions picture. The electric generating sources that would be 
regulated under CAR (i.e., natural gas generators) represent just 3 percent of in-state 
emissions. 181 

 

Figure 7.182 Figure 7 demonstrates that the electric power sector as a whole (i.e., Centralia and 
gas-fired power plants) contributes less than 10 percent of Washington’s GHG emissions. 
Washington’s gas-fired power plants alone (the only electric generating sources that would be 
regulated under CAR) contribute just 3 percent of in-state emissions. The largest contributor to in-
state emissions, by far, is the petroleum-based transportation fuel sector, which generates over 
seventy percent of the state’s emissions. 

With CAR, Ecology should focus on achieving emission reductions from the largest 
contributor to in-state emissions—the petroleum-based transportation fuel sector. 
Imposing additional reduction obligations on the electric power sector is unnecessary and 

180 Further, as discussed above, CAR will have the unintended consequence of causing net GHG emissions 
from the electric power sector to increase on a regional basis. 
181 See Figure 7 (Reproduced as Appendix T). 
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unfair. The electric power sector already is doing its fair share to reduce emissions 
(including meeting its pro-rata share of the state’s statutory emission reduction targets).  

Alternatively, Ecology should set emission reduction targets under CAR on a pro 
rata, sector-by-sector basis—reflecting each sector’s contribution to statewide emissions 
as a whole—instead of setting entity-specific emission reduction targets. Under this 
approach, the electric power sector would have no emission reduction requirement (as 
long as it continues to meet its pro-rata share of emission reductions). State policy 
supports this equitable approach.183  

ii. Regulating the electric power sector will discourage emission 
reductions in the transportation sector 

Further, regulating the electric power sector under CAR will discourage certain 
emission reduction measures in the transportation sector. For instance, CAR recognizes 
“improved efficiency of vehicle fleets” and “truck stop electrification” as eligible ERU-
generating activities.184 Ecology also anticipates that CAR will encourage more consumers 
to invest in electric vehicles, noting a “likely need to address a rise in demand for electricity 
to charge vehicle-charging stations.”185 (PSE currently has a pilot program to help 
customers defray the cost of installing in-home electric vehicle chargers.) As CAR causes 
electricity prices to go up, these transportation conservation measures will become more 
costly and thus less likely to occur. This will lead to continued reliance on gasoline-fueled 
vehicles—far and away the greatest source of GHGs in Washington.186 

II. CAR SHOULD NOT REGULATE THE LDC SECTOR  

i. LDCs are part of the solution, not the problem 

Washington’s LDCs provide natural gas to customers for a variety of end-uses across 
a range of sectors. Most notably, LDCs supply natural gas to power plants for electricity 
generation and to homes and businesses for heating. Natural gas provides a number of 
climate benefits, in part because: 

LDCs already must make all cost-effective conservation measures they can 
under WUTC rules and policies.187  

Natural gas releases just a fraction of the GHGs of other fossil fuels, including 
about half the CO2 as coal.188  

183 See RCW 70.94.011 (“It is the policy of the state that the costs of protecting the air resource and operating 
state and local air pollution control programs shall be shared as equitably as possible among all sources whose 
emissions cause air pollution.”) (emphasis added). 
184 See Proposed WAC 173-442-160(3)(a). 
185 SEPA Checklist at 12. 

See Figure 7 (Reproduced as Appendix T).
187 See, e.g., WAC 480-90-238(1). 
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Thus, LDCs have played a critical role in achieving GHG emission reductions across a 
number of sectors of Washington’s economy. In particular: 

For electric generation, LDCs support the transition away from coal to 
cleaner forms of power generation. Indeed, natural gas is a key “bridge fuel” 
in the transition to renewables. In the Pacific Northwest, natural gas is 
second only to hydropower as the most flexible resource available to 
operators. Natural gas generators are easily dispatched and capable of 
providing base load, intermediate, and peaking power. This makes natural 
gas generators well-suited for integrating intermittent renewable resources, 
like wind and solar power, into the electrical grid. Because hydroelectric 
generators are subject to varying hydrologic conditions from year to year, 
along with increasing operational and regulatory constraints (e.g., fish 
passage requirements), natural gas generators increasingly are needed to 
address load variability and supply firm backup to new intermittent 
renewable resources.  

For heating, LDCs have helped homes and businesses in Washington shift 
away from electricity or biomass (e.g., woodstoves) to natural gas. Direct use 
of natural gas for heating both conserves electricity and reduces emissions of 
GHGs and other conventional pollutants (such as fine particulates from wood 
combustion).189 Indeed, indirect use of natural gas (i.e., burning gas in an 
electric generator and using that electricity for heating) emits 40-60 percent 
more CO2 than if appliances remained gas-fueled.190 Thus, direct natural gas 
use for heating is a form of energy conservation. 

For the transportation sector, replacing more traditional motor fuels with 
natural gas lowers emissions of a number of air contaminants, including CO2, 
fine particulates, nitrogen oxides, and carbon monoxide. PSE is working to 
grow CNG use in vehicles and LNG use in marine vessels. 

188 See U.S. Energy Information Administration, How much carbon dioxide is produced when different fuels are 
burned?, https://www.eia.gov/tools/faqs/faq.cfm?id=73&t=11 (last accessed July 21, 2016).  
189 See Pamela Lacey, American Gas Association (“AGA”), AGA’s Comments on Clean Power Plan Proposed 
Federal Plan and Model State Trading Rules – Supporting Natural Gas Direct Use and Combined Heat and Power 
as Compliance Options (Jan. 21, 2016), available at https://www.aga.org/environmental-
policy/environmental-comments/environmental-comments-2016-archive/aga-comments-epas; see also 
Richard Meyer, AGA, Achieving Greenhouse Gas Reductions with Natural Gas in Homes and Businesses (Nov. 16, 
2015), available at https://www.aga.org/sites/default/files/dispatching_direct_use_-
_achieving_greenhouse_gas_reductions_the_use_of_natural_gas_in_homes_and_businesses.pdf. (“AGA Gas 
Study”). 
190 See id. at 10; see also Massachusetts Institute of Technology (“MIT”), The Future of Natural Gas: An 
Interdisciplinary MIT Study (June 2011) at 115, available at http://energy.mit.edu/publication/future-
natural-gas/ (“MIT Gas Study”).  
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Regulating LDCs under CAR threatens to reverse some of these climate gains and 
would be arbitrary and capricious.191 This is because CAR would cause natural gas rates to 
go up. In the heating sector, customers likely would respond to higher natural gas prices by 
switching back to electricity and/or biomass to heat their homes and businesses. This fuel-
switching would increase GHG emissions.192 In the electricity sector, utilities likely would 
respond to higher in-state natural gas prices by importing more electricity from out-of-
state. As discussed above in Section 3, Part I(i), this imported electricity generally will be 
higher-emitting than in-state gas generation. Finally, in the transportation sector, higher 
natural gas prices likely would discourage further investments in CNG use in vehicles. This 
would undercut a potential avenue for emission reductions in the transportation sector. 

ii. Regulating LDCs will harm Washington’s economy and job market  

Regulating LDCs under CAR will shift money and jobs out of Washington. The 
proposed CAR places significant compliance obligations on LDCs. At the same time, it leaves 
LDCs with very limited options for meeting these obligations. This is because CAR regulates 
LDCs for indirect emissions associated with the end-use of products they deliver—
emissions they do not (and cannot) directly control. The inevitable impacts on 
Washington’s economy and job market are two-fold: (1) higher natural gas rates for 
customers, affecting everyone from low-income households to large city and county 
employers to schools; and (2) more money directly sent out-of-state by regulated LDCs so 
they can purchase external market allowances needed to comply with the rule. Failing to 
consider these impacts is arbitrary and capricious.193  

LDCs have very limited options for directly reducing emissions to comply with CAR. 
LDC operations basically consist of pipelines. Other than fixing leaks (or selling less gas194), 
there is little LDC owners and operators can do to lower emissions.195 As a result, LDCs will 
be forced to buy ERUs from other entities to meet virtually all of their compliance 
obligation. LDCs likely (especially during initial compliance periods) will obtain a 
significant number of these ERUs by purchasing allowances from external carbon markets 
(such as CARB). The revenues from these purchases will go to out-of-state entities. Because 
CAR does not contain direct mechanisms for generating revenue in-state (other than 
penalties for non-compliance), these exported dollars will not be “made up for” elsewhere 
under the program. LDCs ultimately will pass on these costs of purchasing credits from 

191 See Washington Indep. Tel. Ass'n, 148 Wash. 2d at 905; RCW 34.05.570(2)(c).  
192 See AGA Gas Study at 10; see also MIT Study at 115. 
193 See Washington Indep. Tel. Ass'n, 148 Wash. 2d at 905; RCW 34.05.570(2)(c). 
194 LDCs have a statutory obligation to meet customer loads. RCW 80.28.110. Thus, Ecology cannot require 
LDCs to sell less product. 
195 Further, as discussed above in Section 3, Part III, LDCs already are obligated to make all cost-effective 
energy efficiency investments they can. Even if PSE were able to generate ERUs from making all non cost-
effective energy investments possible, PSE would be left with a significant ERU shortfall. See Appendix I (“ERU 
Potential From All Non-Cost-Effective Conservation (LDC Side)”). Further, PSE’s analyses indicate exorbitant 
costs from generating ERUs from non-cost-effective conservation, ranging from about $4,433/ERU to 
$12,123/ERU on the gas side. See Appendix K (“Annual ERU Cost from Non-Cost Effective Conservation”). 
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external carbon programs to Washington customers. The net result will be a wealth-shift 
out-of-state and higher gas utility rates for in-state customers. To avoid harming 
Washington’s economy and job market, CAR should not regulate LDCs. 
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Section 5: PSE’s Recommended Changes to CAR 
 

Ecology should not finalize CAR. Instead, Ecology should withdraw and continue to 
work on the rule, addressing the legal, policy, and implementation concerns raised 
throughout these comments. If Ecology does finalize CAR, the final rule should not regulate 
the electric power or LDC sectors. These two sectors represent less than 13 percent of all 
GHG emissions in Washington (even including all indirect emissions from LDC 
customers).196 

If the final CAR does include the electric power and LDC sectors, PSE offers the 
following recommended changes to CAR. These proposals aim to enable the electric power 
and LDC sectors to comply with the rule, while maximizing real emission reductions and 
minimizing costs to Washington ratepayers.  

I. PROPOSED EXEMPTION PROVISION FOR SOURCES THAT SHOULD NOT BE 
REGULATED BECAUSE NET GHG EMISSIONS WILL INCREASE  

The final CAR should include an exemption provision for covered parties that 
demonstrate that reducing their in-state emissions would result in a net emissions increase 
from other sources. As discussed above in Section 3, Part I(i), CAR would have the 
unintended consequence of causing emissions from the electric power sector to increase, 
not decrease. These emissions increases would result from shifting emissions-generating 
activities to out-of-state sources. 

PSE proposes the following exemption provision language: 
 
Ecology shall waive the requirements of the rule for any affected entity upon a 
determination by the Washington Utilities and Transportation Commission (WUTC), 
that such affected entity, whether a stationary source owner or natural gas 
distributor, has demonstrated that reducing its GHG emissions in Washington to 
achieve compliance with the rule would result in a net increase in GHG emissions 
from other sources across the Western Interconnection (the region in which 
Washington utilities are electrically tied with other western electric generating 
sources).   
 
In making such determination, the WUTC will evaluate whether (1) the entity has a 
legal duty to provide service to Washington residents; (2) service currently 
provided from in-state sources can be supplied by out-of-state stationary units, OR 
service can be replaced with a new functionally equivalent service from in-state or 
out-of-state GHG emissions sources; (3) the cost impact of the rule would affect the 
utilization of in-state sources; and (4) compliance with the rule is likely to result in a 
net increase in GHG emissions increase regionally (within the Western 

196 See Figure 7 (Reproduced as Appendix T). Washington’s natural gas generators contribute about 3 percent 
of in-state emissions, while LDCs contribute about 9 percent of in-state emissions. 
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Interconnection) or would jeopardize the entity’s ability to comply with its duty to 
provide service. 

 
Such a provision is necessary to ensure CAR will achieve real and permanent GHG 

reductions—not just within Washington but regionally as well. 

II. PROPOSED MECHANISM TO ACCOUNT FOR THE ELECTRIC POWER SECTOR’S 
NEED TO REPLACE CENTRALIA’S GENERATION 

Ecology has not accounted for future emissions increases from the electric power 
sector when the Centralia units retire. This is arbitrary and capricious.197 The final CAR 
must include a mechanism to allow Washington’s natural gas generators to run more to 
replace Centralia’s lost generation, without incurring additional compliance burdens for the 
increased emissions that would result. Otherwise, Washington utilities will shift this 
generation out-of-state (quite possibly to other coal units) to avoid CAR compliance 
obligations.  

Centralia will partially retire by the end of 2020 and fully retire by the end of 
2025.198 Retiring Centralia will reduce carbon emissions from Washington’s electric power 
sector by about 60 percent199 and remove about 1,340 MW of baseload generation.200  

[See Figure 8 on following page.] 

197 See Washington Indep. Tel. Ass'n, 148 Wash. 2d at 905; RCW 34.05.570(2)(c). 
198 See RCW 80.80.040(3)(c). 
199 See Figure 8 (Reproduced as Appendix U). See also Appendix S (“Washington Electric Sector CO2 Emissions 
(by Facility)”). 
200 PSE’s actual contractual off-take quantities are: (1) 180 MW starting December 1, 2014; (2) 280 MW 
starting December 1, 2015; (3) 380 MW starting December 1, 2016; and (4) 300 MW starting January 1, 2025. 
The contract expires on December 31, 2025.  
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Figure 8.201 After Centralia’s two units retire at the end of 2020 and 2025, respectively, emissions 
from Washington’s natural gas generating fleet will need to increase to make up for this lost 
generation. Yet, CAR’s emissions “cap” for these units would continue to decline along a “straight 
line” emission reduction pathway. 

Centralia’s lost generation must be replaced. However, CAR does not provide 
enough “headroom” for the state’s natural gas generators to run more to make up this 
replacement power. Nor is there enough time for the state’s electric utilities to develop 
sufficient renewable capacity to make up the shortfall (at least not without extraordinary 
impacts on ratepayers). As a result, electric utilities likely will resort to importing out-of-
state (and generally higher-emitting) generation. As discussed above in Section 3, Part I(i), 
this scenario is virtually certain to increase emissions on a regional level. 

PSE proposes the following transition mechanism to allow electric utilities that have 
long term power purchase agreements for Centralia’s electric generation to replace 
Centralia’s lost generation with in-state generation sources, while maintaining compliance 
with CAR and RCW 80.80: 
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In each year following the date on which one of the units at the Centralia Power Plant 
ceases operations, for a total of five (5) years, Ecology shall issue to electric utilities that 
have power purchase agreements for Centralia’s electric generation ERUs equal to 50 
percent of the emissions of the retired Centralia unit’s average annual emissions for the 
four (4) years prior to termination. 

Ecology shall distribute the ERUs to companies who have long-term power purchase 
agreements for the output of Centralia, based on the pro-rata share of each company’s off 
take/purchase from each Centralia unit’s output between for the four (4) years prior to 
termination. 

 
This mechanism would remove the incentive for Washington’s electric power sector 

to replace Centralia’s generation with (relatively higher-emitting) out-of-state natural gas 
and coal generation when it might otherwise replace this generation with (relatively lower-
emitting) in-state natural gas generation. 

 
III. PROPOSED MECHANISM TO AVOID INCENTIVIZING ELECTRIC UTILITIES TO 

OPERATE OUT-OF-STATE COAL UNITS LONGER THAN PLANNED AS A RESULT 
OF CAR 
 
The final CAR should provide mitigation credit to Washington electric utilities for 

early retirements of out-of-state coal-fired electric generating units. As proposed, CAR 
would incentivize Washington electric utilities to run out-of-state coal units as long as 
possible to avoid having to run CAR-covered in-state fossil generators—possibly even 
longer than the utility originally planned to run the out-of-state unit. To avoid this 
unintended consequence, Ecology should include a mechanism in the final CAR to remove 
any incentive under CAR for a Washington electric utility to continue operating a coal-fired 
electric generating unit located outside of Washington longer than the utility would 
operate the unit in the absence of CAR. 

PSE proposes the following basic mechanism: 

Eligibility 

Ecology shall grant mitigation emission reduction units (“m-ERUs”) to any 
Washington electric utility with a partial or full ownership interest in a coal-fired 
electric generating unit located outside of Washington and supplying some or all of 
its power to Washington consumers if (i) the unit ceases operations; (ii) the utility 
submits a notification to Ecology that the unit has ceased operations; and (iii) the 
utility certifies to the closure of all GHG emitting processes and operations at the 
unit.  

Ecology shall not grant any m-ERUs if the unit ceases operations on or after a date 
on which the unit is required to cease operating as a result of any court order or 
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legally enforceable settlement agreement. 

Allocation 

An electric utility eligible for m-ERUs will receive m-ERUs on a “lump sum” 
allocation: 

The amount of m-ERUs that Ecology shall grant to the Washington electric utility 
will be equal to the amount of emissions that the unit emitted on average during the 
four (4) years prior to the date on which the unit ceases operations divided by 
twelve (12) times the months between the date the unit ceases operation and the 
required shutdown date. 

Mitigation ERUs 

Each m-ERU shall be equivalent to one metric ton of CO2e. 

An m-ERU is distinct from an ERU or a REC. 

m-ERU Use and Use Restrictions 

The Washington electric utility receiving the m-ERUs can use the m-ERUs only for 
CAR compliance. 

The Washington electric utility receiving the m-ERUs cannot sell, trade, or 
otherwise exchange or transfer the m-ERUs to any other covered party or to 
any third party. 

The Washington electric utility receiving the m-ERUs can use the m-ERUs to 
meet the CAR compliance burden of any of the utility’s covered sources. 

When an m-ERU is used for CAR compliance, it will “convert” into an ERU and 
be immediately retired. An m-ERU cannot convert into an ERU for any other 
purpose (i.e., to be sold or traded on the ERU market.) 

The Washington electric utility receiving the m-ERUs can use the m-ERUs for 
compliance only during a year in which one or more of the utility’s covered sources 
has reported GHG emissions over its emission reduction pathway level established 
under CAR. 

Banking 

m-ERUs can be banked for up to sixteen (16) years. 

If an m-ERU has not been used for CAR compliance within sixteen (16) years after 
the date on which the m-ERU is issued, the m-ERU will expire. 
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IV. PROPOSED MECHANISM TO EXCLUDE HIGH-HYDRO YEARS FROM THE 
BASELINE PERIOD FOR THE ELECTRIC POWER SECTOR 

The final CAR should provide a mechanism for excluding years with unusually high 
levels of hydroelectric generation from the baseline GHG emissions level calculation for 
covered electric power sector sources. The proposed CAR’s default “Category 1” baseline 
period for non-EITE covered sources202 is flawed for the electric power sector because it 
includes 2012, a year with an unusually high level of hydroelectric generation. In 
Washington, hydropower production was about 25 percent higher in 2012 than the long-
term 30-year average rate.203 The unusually high level of hydroelectric generation resulted 
in unusually low levels of fossil generation (because Washington’s fossil generators 
dispatch only after all hydropower and wind resources have been fully allocated). 
Correspondingly, GHG emissions levels from the electric power sector in 2012 were 
unusually low. 204 Including 2012 in the baseline period for covered electric power sources 
skews baseline emissions levels unrealistically high.205 This makes it difficult if not 
impossible to comply with CAR. Setting baselines for covered electric power sector sources 
that include such high-hydro years would be arbitrary and capricious.206 

PSE urges Ecology to provide an explicit mechanism in the final CAR for excluding 
high-hydro years from the baseline period for covered electric power sources. Specifically, 
Ecology should include an additional provision under WAC 173-442-050(3) as follows: 

173-442-050(3)(c) Ecology shall omit any calendar year from calculating the 
baseline GHG emissions value for covered electric generating sources that includes 
hydroelectric power generation that is more than 20% greater than the 30-year 
average level of hydroelectric power generation for Washington. 

 

 

 

202 CAR’s default “Category 1” baseline emissions value for non-EITE covered parties is calculated based on an 
average of five years of covered GHG emissions data between 2012 through 2016. See Proposed WAC 173-
442-050(3)(a)(1). 
203 See Figure 5 (Reproduced as Appendix M); see also Appendix N (“Thermal-Hydro Correlation: Total 
Emissions and Total Hydro Generation in Washington 1990-2014”). 
204 See Figure 5 (Reproduced as Appendix M); see also Appendix N (“Thermal-Hydro Correlation: Total 
Emissions and Total Hydro Generation in Washington 1990-2014”). 
205 Notably, EPA made adjustments to state-level 2012 state for Washington (among other states) between 
the proposed and final CPP to “better reflect fossil generation levels when hydro generation performed at its 
average level as observed over a 1990–2012 timeframe.”  80 Fed. Reg. at 64,815. In making these 
adjustments, EPA recognized that “variation in the hydrologic cycle does fundamentally change the 
generating potential of the state’s power fleet in hydro-intensive states as they no longer have the same 
generating potential in an average year as they had in a ‘high hydro’ year.” Id. 
206 See Washington Indep. Tel. Ass'n, 148 Wash. 2d at 905; RCW 34.05.570(2)(c). 
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V. OTHER RECOMMENDATIONS AND REQUESTS FOR CLARIFICATION 

i. CAR should allow unlimited ERU banking and borrowing 

CAR should not restrict ERU banking and borrowing. The proposed CAR would 
restrict ERU banking to a 10-year period.207 The proposed rule does not address ERU 
borrowing. Ecology offers no justification (legal or policy) for why CAR should restrict ERU 
banking or borrowing. (In fact, Ecology cites no clear source of its authority to create ERUs 
in the first place.208) Such restrictions are unnecessary and will impede the efficiency of the 
ERU market. 

To the extent Ecology has authority to create ERUs, there is nothing that would 
require Ecology to restrict ERU banking or borrowing. The WA CAA and Ecology’s 
regulations address only ERCs, not ERUs. (In fact, Ecology appears to have created the 
concept of an ERU “whole-cloth” for CAR.) Thus, restrictions on ERCs—including the 10-
year restriction on ERC duration209—apply only to ERCs, not ERUs. Ecology has discretion 
to allow unlimited ERU banking and borrowing. 

PSE urges Ecology to remove the 10-year restriction on ERU banking in the final 
CAR. Further, Ecology should expressly provide in the final CAR that covered parties can 
“borrow” ERUs from future compliance periods (e.g., use an ERU from 2021 to meet 
requirements for 2017). 

ii. CAR should specify that compliance thresholds for stationary sources 
apply to units and not multi-unit aggregates 

As discussed above in Section 3, Part III(iii), CAR must regulate the electric power 
sector on a unit-by-unit basis to ensure the sector can comply with the rule. However, the 
proposed CAR is unclear as to whether compliance thresholds for stationary sources apply 
to units or multi-unit aggregates. Instead, the rule forces covered parties down a maze of 
confusing and potentially contradictory regulatory definitions. This ambiguity makes it 
difficult for electric utilities to determine something as basic and crucial as whether unit or 
plant emissions will trigger CAR compliance obligations.  

First, CAR states that compliance thresholds apply to “[a] covered party with 
covered GHG emissions that are greater than or equal to the compliance threshold” listed in 

207 Proposed WAC 173-442-130(1). 
208 Ecology does not appear to base its authority to create and manage ERUs in RCW 70.94.850—nor could it. 
This provision gives Ecology authority to implement an “emission credits banking program,” under which the 
agency could accept emission reduction credits (“ERCs”) for compliance with the state’s prevention of 
significant deterioration, new source review, and bubble programs. Because CAR does not resemble these 
programs, the CAR trading program cannot qualify as an “emission credits banking program” under the WA 
CAA, and ERUs cannot be considered ERCs. It is unclear where else Ecology might derive its authority to 
create ERUs and manage an ERU trading program. 
209 WAC 173-400-136(5). 
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CAR.210 CAR defines a “covered party,” in turn, as “the owner or operator of a . . .  
[s]tationary source located in Washington.”211 CAR also defines "[c]overed stationary 
source GHG emissions" as “GHG emissions from source categories listed in [the Washington 
GHG Reporting Rule].”212 CAR does not define “stationary source.” Accordingly, the 
definition from the Washington GHG Reporting Rule should apply;213 if that rule provides 
no definition, the definition from Ecology’s general regulations for air pollution sources 
should apply.214  

The Washington GHG Reporting Rule does not define “stationary source.” However, 
the rule does define the “electricity generation source category” as “compris[ing] electricity 
generating units[.]”215 This definition suggests that covered stationary sources under CAR 
are individual emitting units with emissions above the applicable threshold. Ecology’s air 
pollution source regulations, however, define “stationary source,” as “any building, 
structure, facility, or installation which emits or may emit any air contaminant.”216 This 
definition suggests that covered stationary sources under CAR are multi-unit emitting 
facilities (e.g., power plants) with emissions above the applicable threshold.  

PSE urges Ecology to clarify the definition of “stationary source” in the final CAR. In 
particular, Ecology should define a covered “stationary source” as an emitting unit with 
emissions above the applicable threshold. Ecology should further clarify that compliance 
thresholds are not applicable to aggregate emissions from multiple emitting units. 
Importantly, CAR, as written, provides a perverse incentive for utilities to site new 
generating units at greenfield sites instead of expanding generation at existing source 
sites—even though adding new units to existing facilities would often be the cheaper and 
less environmentally-impactful option.  

iii. CAR must expressly allow electric utilities to (1) generate ERUs by 
reducing utilization at some generating units in their fleet and (2) use 
those generated ERUs for compliance by other generating units in the 
fleet 

If the final CAR covers the electricity sector, PSE urges Ecology to include an express 
provision stating that covered electric utilities can (1) generate ERUs by reducing 
utilization at some generating units in their fleet and (2) use those generated ERUs for 
compliance by other generating units in the fleet. As discussed above in Section 3, Part 
III(iii), such a provision is necessary for electric utilities to be able to manage their 

210 Proposed WAC 173-442-030(3). 
211 Proposed WAC 173-442-020(1)(j) (emphasis added). 
212 Proposed WAC 173-442-020(1)(i)(i) (emphasis added). 
213 See Proposed WAC 173-442-020(2). 
214 See Proposed WAC 173-442-020(3). 
215 WAC 173-441-120, § 98.40(a) (emphasis added). 
216 WAC 173-400-030(86) (emphasis added). 
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generating portfolios to minimize compliance costs, fulfill their other statutory obligations, 
and maintain reliability. Further, without such a provision, the incentives under CAR for 
electric utilities to shift electric generation out-of-state are even stronger. Utilities will 
reduce utilization at in-state sources to generate ERUs. Instead of using those ERUs to 
enable other in-state sources in the utility fleet to ramp up operations, a utility will sell 
those ERUs to other covered parties and replace the lost generation with imported 
electricity from (generally higher-emitting) out-of-state units.217 As discussed above in 
Section 3(I)(i), this scenario is virtually certain to increase emissions on a regional basis.218 

iv. CAR should not restrict eligible offset ERU generating activities to in-
state projects and programs 

As discussed above in Section 2, Part II(i), the proposed CAR’s limits on offsets to in-
state projects and programs would violate the dormant commerce clause. PSE urges 
Ecology to allow covered parties to purchase offset credits from both in-state and out-of-
state sources in the final CAR. At minimum, the final CAR should allow covered parties to 
use CARB-issued “ARB offset credits”219 from CARB programs, such as livestock, mine 
methane capture, and ozone depleting substance programs.220 Further, the final CAR 
should allow covered parties to use CARB-approved “registry offset credits” from offset 
projects registered on the American Carbon Registry or the Carbon Action Registry.221 Like 
CAR, CARB requires that offset credits be “real, additional, quantifiable, permanent, 
verifiable, and enforceable.”222 Allowing CAR-covered parties to use CARB-issued and 
CARB-approved offset credits could help ensure low CAR compliance costs while still 
limiting eligible offset activities to approved, third-party verified carbon reductions. 

v. CAR should not limit the use of external allowances for compliance over 
time 

As discussed above in Section 2, Part II(ii), the proposed CAR’s limits on how many 
external allowances covered parties could use to meet CAR compliance obligations over 
time would violate the dormant commerce clause. PSE urges Ecology to remove CAR’s 
declining limits on the use of external allowances. Such limits were not a part of the January 
2016 version of the proposed CAR and should not be a part of the final CAR. In addition to 
violating the dormant commerce clause, these limits are bad policy. They will constrain 
trading markets, making it more difficult and more expensive to comply with CAR over 

217 Ecology could not guard against such emissions “leakage”—for instance, by restricting ERU generation 
associated with increased imports of electricity—without violating the dormant commerce clause. 
218 See Figure 2 (Reproduced as Appendix E); see also Appendix F (“CO2 Offset Price Scenarios”). 
219 See Cal. Code Regs. tit. 17, § 95802(a)(14); §§ 95970-88.  
220 Indeed, the January 2016 version of the proposed CAR expressly provided that these were eligible ERU-
generating programs. See January 2016 Proposed CAR, WAC 173-442-120(4). 
221 See Cal. Code Regs. tit. 17, § 95802(a)(326), §§ 95970-88. CARB has multiple levels of approval for issuing 
registry offset credits. See § 95970(a), § 95980-80.1. 
222 § 95802(a)(14), § 95802(a)(326).  
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time. LDCs will be especially hard hit—something Ecology seems to recognize (but for 
which it fails to offer any solution).223 

vi. CAR should not restrict eligible external carbon markets to “multi-
sector” markets  

The proposed CAR should not restrict external allowance purchases to those from 
“multi-sector” carbon markets.224 PSE urges Ecology to allow the use of compliance 
instruments from “single-sector” markets like RGGI and future CPP trading programs as 
well. (As discussed above in Section 5, Part V(iv), Ecology should also allow CAR-covered 
parties to use CARB-approved offset credits from carbon registries to generate ERUs.) A 
broader network of potential trading partners will increase market liquidity and make it 
easier and cheaper to comply with CAR. Further, to the extent CAR has extraterritorial 
price impacts that raise dormant commerce clause concerns (as discussed above in Section 
2, Part II(iii)), a wider range of external markets from which covered parties could “shop” 
would minimize price effects on any one market, such as CARB. 

At minimum, Ecology should recognize that its assumptions about external market 
prices in CAR’s Cost-Benefit analysis are inaccurate because CAR itself is likely to drive up 
external allowance prices. Thus, complying with CAR is likely to be much more costly than 
Ecology has estimated. 

vii. Ecology should increase the opt-out emissions threshold and clarify the 
opt-out process 

Under the proposed CAR, a covered party is eligible to opt-out of the program if its 
emissions drop below 50,000 MtCO2e for three consecutive years. 225 In the previously 
proposed version of CAR, the opt-out threshold was 70,000 MtCO2e.226 CAR should not 
have a separate emissions threshold for opting out of the program. Covered parties should 
be eligible for opting-out if their emissions fall below the relevant compliance threshold 
(e.g., 100,000 MtCO2e/year) for three consecutive years. If Ecology maintains a separate 
opt-out threshold in the final CAR, then the threshold should be no lower than 70,000 
MtCO2e: the lowest compliance threshold under CAR. 

PSE also requests Ecology to clarify: 

o That there will be no involuntary “out-opts” of the program. If a covered 
party’s emissions drop below the 50,000 MtCO2e threshold for three or more 
years but the party does not fulfill the other requirements of WAC 73-442-

223 See Cost-Benefit Analysis at 24 (noting that LDCs “have little or no options for on-site compliance but may 
still combine project-based, market, and REC reductions. However, the proposed rule limits the use of 
allowances (market purchases) for compliance.”) (emphasis added). 
224 See Proposed WAC 173-442-170(1)(a). 
225 Proposed WAC 173-442-210(7)(a). 
226 See January 2016 Proposed CAR, WAC 173-442-060. 
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210(7) (e.g., notify Ecology of intent to discontinue compliance reporting), 
the party should not be forced to opt-out of the program if it wishes to 
remain in the program and continue generating ERUs. 

o How LDCs are Affected When Their Customers Opt-Out and Opt-In of the 
Program. The proposed CAR provides that LDCs have a compliance 
obligation for the indirect emissions of their customers who are not covered 
by CAR (e.g., homes and businesses), but not for those customers who are 
covered by CAR (e.g., large electric power generators).227 However, some 
parties that are not initially covered by CAR may voluntarily “opt-in” to the 
program or trigger the applicable compliance threshold. Likewise, parties 
that are initially covered by CAR may become eligible to “opt-out” of the 
program. An LDC may not know whether a customer’s coverage status has 
changed until after the LDC has surrendered compliance instruments for the 
relevant compliance period. The proposed CAR is unclear as to (i) which 
party (i.e., the LDC or the customer) is responsible for emissions and over 
what time periods when an initially uncovered party becomes subject to the 
program; and (ii) which party is responsible for emissions and over what 
time periods when an initially covered party opts-out of the program. If 
Ecology regulates LDCs for their indirect emissions under CAR, Ecology must 
clarify how these scenarios will play out so that LDCs can plan for 
compliance. 

o The process for voluntarily opting back into the CAR program after a party opts 
out. The proposed CAR does not directly address whether a party that opts-
out of the program during one compliance period can voluntarily re-enter 
the program in a later compliance period. (However, nothing in the proposed 
rule appears to preclude this.) Ecology should clarify this in the final rule. 

viii.  Ecology should clarify provisions on reserve ERUs 

Under the proposed CAR, Ecology proposes to hold some generated ERUs in 
reserve.228 Ecology would use these reserve ERUs to offset emissions associated with 
certain activities, including the start-up of curtailed facilities.229   

PSE requests Ecology to clarify: 

o Whether covered electric power sector sources are eligible for reserve ERUs. 
Specifically, Ecology should clarify whether (i) covered electric generating 
sources that experience increased utilization due to the retirement of the 
Centralia units (or out-of-state coal units supplying power into Washington) 

227 See Proposed WAC 173-442-050(2)(a). 
228 Proposed WAC 173-442-240(1). For instance, Ecology would confiscate two percent of each non-EITE 
covered party’s emission reduction pathway annual decrease for the reserve. 
229 Proposed WAC 173-442-240(4). 
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are eligible for reserve ERUs; and (ii) covered electric generating sources 
that curtail operations and restart operations are eligible for reserve ERUs. 

o The meaning of the phrase “harmonizing of ERU generation with reduced GHG 
emissions.”230 Ecology should clarify in the final rule what “harmonization” 
would entail. 

  

230 Proposed WAC 173-442-240(4)(d). 
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Section 6: Conclusion 
 

PSE appreciates the opportunity to submit comments on Ecology’s proposed CAR. 
While PSE recognizes the importance of addressing climate change, PSE believes that 
Ecology lacks legal authority to promulgate CAR. Further, CAR as proposed is 
fundamentally flawed and unlikely to achieve its intended goals. Ecology should withdraw 
the proposed rule and address the legal, technical, and policy concerns raised in these 
comments. Most critically, Ecology should (1) exclude the electric power sector from the 
final CAR because regulating this sector will cause net regional GHG emissions to increase 
and undermine Washington’s efforts to comply with the federal CPP; and (2) exclude the 
LDC sector from the final CAR because Ecology lacks legal authority to regulate this sector’s 
indirect emissions, and, even if Ecology had such authority, regulating this sector would 
cause unacceptable rate increases for LDC customers. Should Ecology proceed with 
finalizing the rule, PSE urges Ecology to adopt the proposed mechanisms and other 
recommendations outlined in these comments. 

 

Dated: July 22, 2016       Respectfully submitted, 

 

Steve R. Secrist 

Sr. Vice President, General 
Counsel, and Chief Ethics 
and Compliance Officer 
Puget Sound Energy 
425-462-3178 
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Appendix C: Current State GHG Emission Performance Standards 
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Appendix D: State GHG Emission Rates2 
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Appendix E: Increase in WECC Emissions from Redispatch (Figure 2) 
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Appendix F: CO2 Offset Price Scenarios 
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Appendix G: Historic Dispatch—Washington State Natural Gas Turbine Fleet 
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Appendix H: PSE’s Projected ERU Shortfall (Figure 3) 
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Appendix I: ERU Potential From All Non-Cost-Effective Conservation (LDC Side)
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Appendix K: Annual ERU Cost from Non-Cost Effective Conservation 
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Appendix L: Projected ERU Compliance Costs Under CAR (Figure 4) 
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Appendix M: Washington State Carbon Emissions Negatively Correlated to Hydro Condition
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Appendix Q: Avoided Emissions from Conservation 2010-2015 (LDC Side) 
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July 22, 2016 
 
Submitted via email:  AQComments@ecy.wa.gov 
 
Washington Department of Ecology 
300 Desmond Drive SE 
Lacey, WA 98503 
 
Subject:  Comments on draft Clean Air Rule 
 
PGP appreciates the opportunity to provide comments on the revised draft Clean Air Rule (CAR). The Public 
Generating Pool (PGP) is composed of nine consumer-owned electric utilities in Washington and one consumer-
owned electric utility in Oregon.  Collectively, PGP member utilities serve approximately two million people with a 
6,000 MW utility-owned asset base that is 96% carbon-free. PGP is committed to a multi-sector low carbon 
energy future that is meaningful and cost-effective.   
 
Given the regional nature of the wholesale power markets, the approach to carbon regulation in the state of 
Washington is an important issue to all consumer-owned electric utilities, whether they have a specific carbon 
obligation or not. If not crafted properly, regulation under the CAR could distort natural price signals in electricity 
markets and create the unintended consequence of increasing emissions within the region by using higher 
emitting out-of-state resources to serve Washington loads.  For that reason, PGP supports regulation that 
facilitates a cost-effective and an environmentally effective approach to carbon reduction.  At the highest level, 
the regulatory structure needs to: 

Take a multi-sector approach and provide the ability to transact across sectors to assure cost-effective 
carbon mitigation, and  
Recognize the regional nature of the electricity sector to assure real emission reductions can be realized, 
rather than “shifting” emissions out-of-state. 

 
Support Multi-Sector Approach and Transition to Clean Power Plan 
PGP applauds Ecology for the multi-sector approach under the draft rule. We believe a consistent price signal 
across sectors and throughout the region ensures cost-effective and equitable results. We recognize the 
challenges associated with implementing a multi-sector approach and appreciate Ecology’s leadership in this area.  
 
We also appreciate Ecology’s engagement with the utility sector on aligning the rule with the Clean Power Plan 
(CPP).  The CPP provides the best mechanism for achieving a regional approach to carbon regulation in the 
electricity sector.  Given the regional and interconnected nature of the utility system, a regional regulatory 
approach is the only way to minimize emissions leakage and ensure real emissions reductions.  
 
Electricity Sector Target as Proposed is Inequitable 
With more than 80% of the electricity in this state produced from renewable resources, Washington’s electricity 
sector has the second lowest state-wide carbon intensity of all fifty statesi.  Washington achieved this distinction 
through deliberate and significant investment by the electric sector in renewable resource and conservation 
acquisitions.  The CAR’s application of common baselines and targets for all sectors does not account for 
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significant actions already taken, thus placing a disproportionate emissions reduction burden on the electricity 
sector compared to any other sector.  The implied target exceeds all federal and state emission reduction goalsii. 
In Appendix A, PGP’s recommendation on how to modify the CAR target and avoid unintended consequences is 
more equitable than the current target.  
 
Electricity Sector Target has Unintended Consequences 
Regional electricity sector emissions will increase:  The existing natural gas fleet in Washington is more efficient 
and produces fewer emissions than other thermal generation in the region. The current CAR target requires the 
existing natural gas fleet to reduce production below current levels. This outcome runs counter to the thorough 
analysis conducted by both the federal Environmental Protection Agency and the regional Northwest Power and 
Conservation Council that found Washington’s existing efficient natural gas generating projects are vital in 
displacing higher emitting resources and integrating renewables, as well as maintaining the reliability of the grid.  
The plant operating limits as written in the draft rule would interfere with and reduce Washington state’s ability 
to support these regional and national objectives.  The proposed limits would raise operating costs for in-state 
resources above the cost of purchasing power from higher emitting out-of-state resourcesiii.  While emissions 
from projects situated within the geographic borders of Washington state may decrease, overall carbon emissions 
for the region will increase.  Finally, Washington state’s ability to integrate renewable resources and maintain grid 
reliability will be compromised.  
 
Complicates Transition to the Clean Power Plan:  Although the draft CAR recognizes a transition to the CPP, the 
CAR target must still be modified to recognize the increased production from Washington’s existing natural gas 
resources that is required to reduce regional electricity sector emissions.  The CPP trading ready programs were 
designed to recognize the regional nature of the power system and provide for easy trading among states so that 
the lowest emitting resources would be operated to meet regional electric load.  However, in order for 
Washington’s low emitting resources to contribute, the target must be adjusted to provide existing thermal 
generation the ability to increase production, without penalty.  As currently written, CAR reduction requirements 
appear incompatible with the design of the federal CPP.  Before finalizing the rule, Ecology should clarify the 
regulatory transition to the CPP.  
 
As written, the CAR undermines Washington state’s ability to benefit from the trading ready options 
contemplated in the federal CPP. To the extent a state has excess emission reductions, the CPP allows them to be 
sold to another state, creating revenue that can be invested in specific state activities. If the CAR target is not 
adjusted, Washington – the second cleanest state in the nation – will not be able to sell any of its excess emissions 
reductions and may even be required to pay other states for emission reductions in order to meet the currently 
proposed strict standards.  
 
The Draft Rule Does Not Provide Sufficient Incentives for Transportation Electrification 
The transportation sector comprises nearly 50% of the emissions in the state of Washington and electrification of 
transportation is a key emission reduction strategy for that sectoriv.  Analysis conducted by the Northwest Power 
and Conservation Council shows that transportation electrification is both a net economic benefit to the state and 
one of the cheapest means of reducing carbonv. Specifically, their analysis indicates that transportation 
electrification, using the current power system resource portfolio, is a cheaper approach to carbon reduction than 
restricting existing natural gas production.   
 
The strict target on the electricity sector negatively impacts the potential for the sector to be used to electrify the 
transportation sector.  These targets will result in increased cost of electrification by increasing the overall cost of 
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electricity.  Further, the CAR limits the use of emission reduction units from the transportation electrification as a 
compliance strategy.  The net effect is the current CAR structure inadvertently encourages utilities to spend 
money on out-of-state power purchases or allowances, rather than incenting them to invest funds in-state, on 
investments such as charging infrastructure or other electrification incentives.  In the attached Appendix, PGP 
recommends additional options for the creation of emission reduction units (ERUs) in support of transportation 
electrification. 
 
Recommended Modification to Electricity Sector Target 
PGP requests a modified target for the electricity sector, similar in nature to the baseline and target modifications 
Ecology provided for the energy intensive trade exposed industries (EITI) to assure they were not penalized for 
early action.  The following recommendation, as detailed in the Appendix, assures equity among sectors, avoids 
the unintended consequences noted above, supports electrification, and provides the foundation to transition to 
the CPP: 

Define an electricity sector goal based on state goals; and 
Allocate the electricity sector goal proportionally into facility-specific targets based on the capacity of 
covered generators. 
 

Develop a transition plan to the Clean Power Plan 
PGP requested in its December 2016 and March 2016 written comments that the regulation of the electricity 
sector occur under the CPP. PGP member utilities prefer the CPP’s regulatory structure because it supports the 
development of a broad geographic carbon market through existing trading ready platforms.  PGP members 
believe this will assure most consistent treatment of generators across Western states, while accommodating load 
growth and vehicle electrification. The CPP provides a better regulatory mechanism to incent efficient emissions 
reductions from the electricity sector in Washington and throughout the Western Electricity Coordinating Council 
footprint.  PGP therefore requests again that the electricity sector be exempt from the CAR and regulated under 
the CPP.  
 
Without an exemption from the CAR, the electricity sector requires a transition plan to identify how the cap and 
reduce program will migrate to a trading ready program under the CPP.  Specifically, the plan must address how 
covered entities, other entities, and the state’s target would be affected. Further, the CAR provisions should be 
modified to allow the electricity sector to transition to the state implementation plan as soon as it is approved. 
PGP requests that Ecology begin work on a transition to the CPP with the goal of having a state implementation 
plan go into effect by 2020.  
 
Recommended Changes to the Rule Language 
PGP is providing specific recommended modifications to the rule in the attached appendix.  Recommended 
modifications are included in the following three categories: 
1. Account for hydro variability. PGP is proposing a change to the baseline calculation for electric generating 

units to better account for the impact of hydro variability.  The suggested change is intended to provide for 
the same 15% variability afforded other industries in Section 173-442-050 3(b)(B). 

 
2. Ensure a sufficient and predictable supply of compliance options.  The success of this rule depends on the 

certainty and availability of emission reduction units (ERUs).  The current draft is very restrictive in how an 
ERU can be created.  PGP has offered language to ensure that the full life of an energy efficiency measure, 
incremental hydro, and out of state RECs can be counted and to provide ERU opportunities for electrification 
of transportation.  

 



4 

 
Chelan County PUD / Clark Public Utilities / Cowlitz County PUD / Eugene Water & Electric Board / Grant County PUD 

Klickitat County PUD/ Lewis County PUD / Pend Oreille County PUD / Snohomish County PUD / Tacoma Power 
 

3. Align treatment of biogenic emissions of carbon dioxides with WA state law, policy and EPA guidelines.  The 
draft Clean Air Rule treats biogenic emissions inconsistently with Washington state policy, Washington state 
law, and EPA guidelines.  PGP recommends use of EPA methodology to address this inconsistency.  

 
 
PGP’s members appreciate the opportunity to provide comment both in writing and in person.  I welcome any 
questions about the material we have provided.  We look forward to continued conversation on this topic.   
 
 
Sincerely,  

 
Therese Hampton      
Executive Director, Public Generating Pool 
 
ATTACHMENT:  APPENDIX – PGP Comments on Clean Air Rule dated July 22, 2016 
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Recommended Modified Electricity Sector Targets under the Clean Air Rulevi 

 
Purpose:  Provide emissions targets for electric generating units subject to the CAR that are consistent with state 
statutes, readily transition to a state CPP target, provide for transition off in-state and out-of-state coal, and 
provide sufficient flexibility to meet load in low water conditions.  The concept is specifically designed to allow 
existing natural gas resources to increase production without financial penalty as necessary to offset production 
of higher emission resources from in-state coal (Centralia) or out-of-state coal and less efficient natural gas.  
 
Problem Statement:  Ecology’s current baseline and reduce approach results in an initial aggregated emission 
target of approximately 3.4 million metric tons. This emissions level:  

Does not allow for the necessary operation of existing natural gas to serve as coal displacement or to 
reliably meet load under all water conditions, 
Limits the ability for efficient Washington resources to contribute to regional electricity sector emission 
reductions, and  
Impacts the state’s ability to benefit from trading opportunities under the CPP.  

 
Proposed Approach: 

1. Set an Aggregate Emission Goal for In-State Electricity Generators:  Consistent with the state’s emissions 
goals, use 1990 emissions as a reference point to establish an aggregate electricity sector emission target.  
PGP recognizes that the state’s emissions goals are based on electricity consumption.  However, given 
that the CAR can only regulate in-state electricity generation, our recommended approach uses 1990 
emissions associated with in-state generation as the baseline.   

o Based on EIA data, PGP estimates 1990 emissions associated with in-state generation to be 8.5 
million metric tons.   

o PGP recommends setting the 2017 - 2020 aggregate electricity generation emission goal at 8.5 
million metric tons with a linear reduction to 4.25 million metric tons in 2050, which reflects the 
state goal of 50% below 1990 levels.  The annual goals can be averaged into a 3-year goal to be 
consistent with the CAR compliance structure. 

2. Create Facility Specific Targets:  While under the CAR, facility-specific emission targets would be 
established by multiplying each facility’s proportion of the total covered capacity (i.e. generators subject 
to the CAR) by the aggregate electricity emission goal.  

3. Restrict ERU Creation:  Facilities covered under the CAR would not be able to sell or trade Emission 
Reduction Units to other covered entities for reductions below their facility-specific targets, but could 
bank them to cover future changes in facility operations.  
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Benefits of a Modified Target

Eliminates market distortions that increase emissions.  The current CAR baseline and reduce targets will 
require facilities to either reduce production or pay compliance costs in order to maintain operation at 
current levels.  

o The compliance costs are uncertain, but based on current Renewable Energy Credit (REC) prices 
and California allowance prices, initial compliance costs may range from $4.00 - $13.00 per MT of 
CO2vii.  These costs are anticipated to rise as demand increases. 

o Although costs will vary depending on the actual carbon emissions of each facility, costs for a 
facility with the state’s assumed marginal emissions rate of 970lbs/MWh will increase by $1.90 -
$6.19/MWh. 

o Depending on gas prices, this represents a 7% – 25% increase in production cost and, in most 
instances, will be higher than the cost of transmission to import out-of-state electricity. 

Given the regional nature of power markets and the fact that most out-of-state power does not have any 
associated carbon compliance costs, utilities will be incented to purchase the out-of-state power, which 
may result in emission leakage. A modified target as PGP proposes would provide for operation of existing 
efficient in-state gas resources without additional carbon compliance costs, thereby avoiding emissions 
leakage. 

Provides for displacement of higher emission resources. Market factors are impacting the economics of 
operating coal fired resources. Low natural gas prices have already made coal resources less economic to 
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operate relative to natural gas facilities. Natural gas resources have lower carbon emissions than coal 
plants, with efficient natural gas plants producing almost 1/3 the carbon of a coal plant. Washington state 
is home to 4,000 MW of efficient natural gas that could be used to displace out of state coal and less 
efficient natural gas.  However, without an adjustment to the CAR target, it will not be economic to 
reduce current coal production and replace it with lower emissions natural gas production.   
 

Resource type Average Heat Rate (Btu per KWh) Pounds of CO2 per MWh 
Coal 10,800 2,100 
Natural Gas 10,400 1,220 
Efficient Natural Gas 7,100 850 

 

Decreases the cost of transportation electrification. PGP’s modified target will result in lower electricity 
costs than the proposed CAR target, which in turn will reduce the overall costs for transportation 
electrification. Lower transportation electrification costs will result in more widespread adoption of 
electric vehicles. This will bring about necessary change in the largest emitting sector and allow 
Washington to meet its greenhouse gas reduction goals at a lower cost to consumers.  

 
Reduces regulatory uncertainty. The CAR’s new but short-lived compliance methods create regulatory 
uncertainty for covered generators because RECs and ERUs created under the Clean Air Rule will not be 
allowed for compliance under the CPP. The modified target is intended to reduce regulatory uncertainty 
by creating a target that is more consistent with a potential target under the CPP without short-term 
reliance on compliance mechanisms that will not be available in the future.  

 

Assures reliability of power system.  The Northwest Power and Conservation Council’s analysis for the 7th 
Power Plan indicated that existing natural gas is needed to assure that the region can maintain Resource 
Adequacy. The Council’s draft Resource Adequacy assessment for 2021 indicates a higher than acceptable 
loss of load probability assuming all current facilities are availableviii.  The current CAR targets restriction 
will reduce the amount of natural gas production and could impact reliability.  Further, the current CAR 
target does not provide sufficient operating flexibility to address additional thermal operations during a 
low water year.  The recommended modified CAR target provides flexibility to cover low water years and 
peak system conditions.  

 

Provides sectoral equity.  Washington state’s electricity sector has been recognized as the cleanest in the 
country with more than 80% of electricity production coming from renewable resources.  Part of that is 
due to historic investment in hydropower, but it is also due to significant recent investment in energy 
efficiency, new renewables, and pending closure of the last coal plant in the state.  As the graphs indicate, 
over the last 20 years the electricity sector has reduced emissions by more than 40% while other sectors 
have increased their emissions by 20 – 40% over that same time period.   
 
Ecology recognized the early actions of trade sensitive industries and provided a separate baseline and 
target setting process for EITI companies.  The electricity sector also has taken early action in a 
competitive regional market. The recommended modified target assures sectoral equity by allowing the 
electricity sector to benefit from past investments and handle operational adjustments in a least-cost 
manner while still meeting the state’s carbon reduction goals.  
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Recommended Changes to the Clean Air Rule Language 
 
Recommendation: Drop 2012 from the baseline for electric generating units 
Suggested language 
changes: 

173-442-050 Process to Calculate Category 1 baseline GHG emissions value, add new 
sub-paragraph under (3)(b)): “(iii) For electric generating units, any calendar year in 
which hydro production exceeds the 60-year water record average by more than 
15%.”  

 
Rationale:  Natural gas generation and associated emissions in Washington are highly correlated 

to variability in hydroelectric production. The CAR’s use of five-year averaged data for 
calculation of facility baselines is not sufficient to address this variability, due to the 
fact that 2012 was 22% above normal. Because 2012 was an outlier in the 60-year 
water record, its inclusion in the baseline calculation results in baseline values for 
electricity emissions that are significantly lower than they would be if more 
representative water years had been used. For this reason, 2012 data should be 
excluded from the data used in calculating baseline emissions for electricity generating 
units.   
 

 
Recommendation: Provide ERU creation for the life of energy efficiency measures 
Suggested language 
changes: 

173-442-160 Energy Measures, modify language in sub-paragraph (a) as follows:  The 
acquisition of conservation and energy efficiency in excess of the targets required by 
the Energy Independence Act per RCW 19.28.040 and any additional acquisition 
targets established by the utilities and transportation commission by rule or order may 
generate ERUs over the life of the conservation or energy efficiency measure. 

 
Rationale:  Qualified conservation and energy efficiency measures should be eligible to generate 

ERUs over the life of these activities.  Although energy efficiency measures have multi-
year savings, current reporting for 937 compliance include only the first-year savings 
associated with energy efficiency measures.  Some form of additional reporting will be 
needed to provide the appropriate ERU benefits for the life of the measure.   

 
Recommendation: Provide ERU creation for incremental hydro 
Suggested language 
changes: 

173-442-020 Definitions, modify language definition as follows:  
(a)         "Renewable energy credit" means a tradable certificate of proof of an eligible 

renewable resource, as defined in RCW 19.285.030(12), that is verified by the 
renewable energy credit tracking system identified in WAC 194-37-210(1) and 
which includes all of the nonpower attributes associated with that electricity 
as identified in RCW 19.285.030(15). 

 
Rationale:  Incremental hydroelectric generation is recognized as renewable energy under RCW 

19.285.030(12). The addition of a reference to this provision is necessary to explicitly 
recognize that acquisition of incremental hydro in excess of legal requirements is 
eligible to generate ERUs under the CAR. 

 
Recommendation: Allow out-of-state RECs to be used in ERU creation 
Suggested language 
changes: 

173-442-160 Energy Measures, modify subparagraph 5(b)(I) as follows: 
(i) Renewable resources eligible for generating ERUs include eligible renewable 
resources as defined by RCW 19.285.030(12). except that only those eligible 
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renewable resources physically located in Washington may generate ERUs.  

Rationale:  The proposed rule allows covered entities to comply with emission reduction 
requirements through purchase of allowances generated in other states, such as 
California. The CAR should therefore also allow RECs generated in other states to be 
converted to ERUs and used for compliance.  

 
Recommendation: Provide ERUs for transportation electrification 
Suggested language 
changes: 

173-442-160 Transportation Activities, add new sub-paragraph (3)(c): Vehicle 
Electrification Incentives 
(i) Electric utilities may generate ERUS for provision of electricity for vehicles and 

other activities that support and provide financial incentives for electrification 
of transportation.   Such activities may include installation of charging stations 
or rebates for vehicle acquisition. 

(ii) Generation of ERUs will be derived from carbon intensive methodologies 
consistent with those used under the California Low Carbon Fuel Standard, 
the Oregon Clean Fuel Standard or other methodologies approved by Ecology.  

 
Rationale:  According to the US DOE, Alternative Fuels Data Center, the annual carbon equivalent 

emissions from an EV in Washington averages 987 lbs whereas a gasoline powered 
vehicle emits 11,435 lbs. 
(http://www.afdc.energy.gov/vehicles/electric_emissions.php).  Therefore, replacing 
a gasoline vehicle with an EV should reduce carbon emissions by more than 10,000 
lbs. Given the significant carbon reduction that can be achieved through 
transportation electrification, the CAR should provide more incentives for electric 
utilities to invest in and support transportation electrification. Examples for how to 
calculate the benefits of these activities exist in California and Oregon’s fuel 
standards.   

 
 
Recommendation: Align treatment of biogenic emissions with state law and EPA  
Suggested language 
changes: 

173-442-040 Exemptions, add new sub-paragraph (1)(e)) Biogenic fraction of CO2 
emissions associated with electricity generation utilizing landfill gas, as calculated 
using methods for waste-derived fuel biogenic feedstocks in EPA’s Framework for 
Assessment of Biogenic Carbon Dioxide Emissions from Stationary Sources  

Rationale:  Washington state law and policy clearly recognizes and incentivizes renewable 
electricity generation, including from landfill gas.  The CAR’s assignment of a carbon 
obligation to emissions from electricity generation from landfill gas runs counter to 
these laws and policies by creating an economic disincentive for such generation. 
Further, it conflicts with explicit recognition by the U.S. Environmental Protection 
Agency of the carbon neutrality of landfill gas generation.  
 
PGP recommends that Ecology align the CAR with existing federal and state policy by 
exempting the biogenic fraction of emissions from landfill generation, calculated using 
EPA’s Biogenic Emission Assessment Framework. Such an approach is consistent with 
the statutory mandate for Ecology to use reporting methods consistent with those 
used by EPA, because EPA has designed the Framework to be used in conjunction with 
GHG reporting requirements. Further, EPA’s expressed intention to utilize the 
Framework to assess the extent to which CO2 emissions from biogenic sources incur a 
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compliance obligation under the CPP, establishes a clear precedent for 
appropriateness of using the framework under a direct emissions program.  

 
Recommendation: Allow for early transition to the Clean Power Plan 
Suggested language 
changes: 

173-442-040 Exemptions, modify paragraph 4 as follows:   

(3) Stationary sources included in the Clean Power Plan (40 C.F.R. Part 60 Subpart 
UUUU) will be considered to comply with the requirements of this chapter once 
subject to an EPA approved Washington implementation plan under the at the 
beginning of the first compliance period of the Clean Power Plan provided that: 

Rationale:  EPA encourages states to develop and implement programs under the CPP prior to 
the official compliance period start date in 2022. The recommended modification 
anticipate that Washington could develop and implement a state CPP plan prior to 
2022, and that electricity generators would be subject to the CPP as of state plan start 
date.    

 
 

                                                           
i According to the US Energy Information Agency the five states with the lowest carbon intensity are Vermont (26 kg 
CO2/MMBtu), Washington (35 kg CO2/MMBtu), Oregon and New Hampshire (both 36 kg CO2/MMBtu), and Maine (38 kg 
CO2/MMBtu).  US Energy Information Agency, “Energy-Related Carbon Dioxide Emissions at the State Level, 2000-2013”, 
Report issued October 2015. 
ii For the Electricity Sector:  Federal CPP 2022 Target for WA = 11.2 million metric tons, WA State Emissions 2020 Target 
applied to in-state electricity production = 8.5 million metric tons, Clean Air Rule 2020 Target: 3.4 million metric tons. 
iii Assumes 2.25 RECs for every 1 MWh used for compliance with an initial REC price between $1.78 and $3.11 based on 
anecdotal input.  
iv WA Department of Ecology Greenhouse Gas Emissions Inventory released December 2014. Transportation emissions 
adjusted for aviation fuel and electricity sector emissions adjusted for Centralia using EIA data.  
v “Electric Vehicles (EV) and Utilities a Win-win Investment?” Northwest Power and Conservation Council presented to Power 
Committee, July 6, 2016.  
vi Modified Target and for Sector Comparisons Data:  WA Department of Ecology Greenhouse Gas Emissions Inventory 
released December 2014 used for non-electricity sectors and EIA Detailed State Data Final annual data for 2014 released 
October 2015 to calculate emissions associated with in-state resources.  
vii Assumes 2.25 RECs are required for every 1 MWh.  REC prices were estimated to be between $1.78 and $3.11 based on 
anecdotal input of current REC market prices.  
viii Draft 2021 Power Supply Adequacy Assessment, Northwest Power and Conservation Council presented to Power 
Committee, June 6, 2016.  



July 22, 2016 

 

Sam Wilson  
Department of Ecology 
P.O. Box 47600, Olympia, WA 98504-7600 

 

(Sent via email to: AQComments@ecy.wa.gov)  

 

RE: Puget Soundkeeper Alliance Letter on Department of Ecology’s Clean Air Rule 
Rulemaking  

 

Dear Mr. Wilson,  

Puget Soundkeeper Alliance (hereinafter “Soundkeeper”) is a water quality focused 
grassroots citizen’s organization founded in 1984. Soundkeeper’s mission is to protect and 
preserve the waters of Puget Sound. Representing over 3,000 members, supporters, 
volunteers and activists, Soundkeeper works to meaningfully decrease pollutants reaching 
the Sound by actively monitoring Puget Sound water quality, enforcing clean water laws, 
improving policies and regulations, preventing pollution and cleaning up waterways. 
Soundkeeper is profoundly concerned with the detrimental effects of ocean acidification on 
our waterways and believes a strong Clean Air Rule is an impactful way to combat this 
problem.  

Ocean acidification is caused by uptake of carbon emissions from the atmosphere by the 
world’s oceans, which in turn decreases the pH levels of the oceans. A decreased pH level 
has detrimental effects on ocean ecosystems. Recent research by the National Oceanic and 
Atmospheric Association (NOAA) has shown that carbon uptake has made water of the 
Puget Sound some of the most corrosive in the world. At the current pH level, these 
corrosive waters have been shown to impact the ability for oysters to grow shells. 
Furthermore, major negative impacts from ocean acidification are expected to cause 
problems for other marine organisms that build calcium carbonate skeletons. Without 
serious action, ocean acidification is expected to have a devastating effect on the Puget 
Sound ecosystem as well as the region’s shellfish growing economy – exacerbating already 
problematic impacts of localized pollution sources.   

The way to combat ocean acidification is by decreasing carbon emissions. A strong Clean Air 
Rule is a necessary step in mitigating ocean acidification and protecting the waters of our 



state. Soundkeeper hopes that Ecology makes the right decision and publishes a strong 
Clean Air Rule that works to cut carbon emissions and in turn decrease the effects of ocean 
acidification. It is Ecology’s obligation to protect the waters of Puget Sound and a strong 
Clean Air Rule is necessary to meet this obligation.  

 

Sincerely,  

 
Chris Wilke, Executive Director and Puget Soundkeeper 

Sophia Ressler, Executive and Administrative Coordinator  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 



Maia Bellon 
Director of Ecology 
PO Box 47600 
Olympia, WA 98504-7600 

July 21, 2016 

Dear Director Bellon: 

REC Silicon is a leading producer of advanced silicon materials, supplying high-purity 
polysilicon to the solar industry worldwide. Polysilicon is the raw material used to produce solar 
panels.  The Company’s proprietary FBR technology is the most energy efficient technology in 
making polysilicon, and the fact that the power we use is generated by hydroelectric power 
makes REC Silicon probably the company with the lowest carbon dioxide emission per kilogram 
produced. As a company working in the solar industry we are, in general, very focused on the 
carbon footprint of our activity and the reduction of global carbon emissions. 

The Clean Air Rule doesn’t recognize carbon negative companies like REC Silicon as shown 
in a third party report provided to Ecology previously. Penalizing companies who are part of 
the solution will only encourage less efficient production elsewhere in the world resulting in an 
increase in global emissions. Washington should encourage innovative companies that 
produce products that reduce global emissions. 

We suggest the following changes to the proposed Clean Air Rule: 

 Allow companies that can show carbon negativity to be exempt from the rule. 
 Recognize and reward companies who utilize best technology in their industry by 

limiting their reduction requirements. As explained by Ecology in public webinar, the 
proposed rule appears to recognize energy efficiency but it is not clear how this is 
accomplished or what this recognition means. Although recognizing and rewarding 
energy efficiency is the right direction, we would suggest that this component of the rule 
be more clearly defined.    

 The prior draft of the Clean Air Rule provided relief to emitters that suffer economic 
hardship.  The current draft rule does not appear to contain any such relief.  We would 
suggest that economic hardship be recognized as a temporary exemption to the rule 
provided that any relief be predicated upon demonstration of defined criteria. Qualifying 
criteria should be such that an emitter could qualify for relief without being bankrupt or 
no longer a going concern.  

The proposed Clean Air Rule should contain provisions that encourage renewable energy 
companies to produce in Washington State resulting in a reduction of global emissions. 

Regards, 

Tore Torvund, CEO 
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Wilson, Sam (ECY)

From: Pederson, Matthew <MPederson@republicservices.com>
Sent: Tuesday, July 12, 2016 7:51 PM
To: ECY RE AQComments
Subject: Matthew Pederson - Full comments provided at July 12th hearing in Spokane

Statements to be presented at Public Hearing in Spokane July 12, 2016

Statements addressed to:
Washington State Department of Ecology
P.O. Box 47600
Olympia, WA 98504 7600

SUBJECT: Proposed Rulemaking to Adopt a New Rule (Chapter 173 442 WAC)
and Revise Chapter 173 441 WAC

My name is Matthew Pederson, Municipal Relationship Manager for Republic Services based in Spokane. My
Office Address is 421 W. Riverside Ave, Suite 1040 Spokane,WA 99201.

These statements are being made on behalf of Republic Services, who is the owner and operator of the Roosevelt
Regional Landfill a regional municipal solid waste landfill in Klickitat County. These statements will be brief, and
echo the most important substance of written comments that are being filed separately.

Republic Services is a leader in sustainability across the country and understands the intent of the clean air
regulation being proposed by Ecology as a movement towards world wide stewardship of our planet in a
responsible manner. We have concerns, however, that the rulemaking activity to enact what appears to be a
workable emissions cap and trade regulation is being over reached in the State of Washington by the inclusion of
landfills, which we strongly believe are inappropriate for this type of rule.

Landfills Do Not Fit the Intent of the Proposed Rule.

As described by the EPA:

“Landfills are different than many other traditionally regulated emissions source categories. Typically,
entities regulated for air emissions are involved in manufacturing or production and their emissions are
directly related to processes involved in creating products (e.g., vehicles, bricks) or commodities (e.g.,
natural gas, oil). When manufacturing or production facilities cease to operate, their emissions typically
cease. Landfills are a service industry—a repository for waste that needs to be properly disposed—and
their emissions are a by product of the deposition of that waste.”

The proposed rule expects facilities to reduce emissions over time, while in fact landfills will have increasing
emission rates during their operating life. Thus, the only ways that they could attempt to comply with the
proposed rule would be to buy their way out of it by paying a penalty in the form of Emission Reduction Units or
cease operation.
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The unintended consequences of force fitting landfills into this type of regulation.

The existing Roosevelt Waste by Rail Regional System is the lowest carbon footprint system in the region. The
economics of the additional costs from purchasing Emission Reduction Units would make this system
uncompetitive with solid waste facilities that would not have to comply with the rule because of their size or with
facilities that are located in states that do not have such a rule. In effect, leakage would occur.

This leakage of waste outside of the borders or shifting of waste to smaller facilities would increase GHG emissions
from the extra transportation. Additionally, up to 600 truck trips per day would be added to our state highways.
In the economic analysis performed by Ecology for this proposed rule, Ecology believes that the additional costs
for a facility to comply with the rule would be as simple as passing the costs on to its existing
customers. Unfortunately this simple logic does not apply to the waste management sector, because waste is a
commodity that easily, and commonly, flows across state borders.

Suggested Alternatives for the Control of GHG Emissions from Landfills.

Landfills have been a significant “positive” to the social stewardship of the environment, and are way ahead of
any other industrial sector with regard to historical control of their GHG emissions. Their success is attributed
largely to prescriptive based regulations imposed at the Federal and State levels to protect groundwater and air
resources.

The solid waste sector, due to the closing of smaller less efficient facilities with the promulgation of the Resource
Conservation and Recovery Act, have already reduced emissions to below pre 1990 levels, which is the goal of
this Cap and Trade rulemaking.

The efforts of following best management operational practices prescribed for landfill gas collection and
treatment, combined with State incentivized waste diversion, are appropriate means of approaching long term
GHG emission controls for waste facilities, as demonstrated by the track record of past efforts. We are very
concerned that including landfills in a cap and trade type of emissions program will be non productive and
disruptive not only in the goal towards reducing GHG emissions, but on the whole front of promoting proper
management of waste residuals in the State of Washington.

Thank you for your time,

Matthew Pederson
Municipal Relationship Manager

421 W. Riverside, Suite 1020
Spokane, WA 99201
e mpederson@republicservices.com
o (509) 808 2779 c (509) 808 9909
w www.republicservices.com
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July 22, 2016

Sam Wilson
Environmental Planner, Department of Ecology
P.O. Box 47600, Olympia, WA | 98504 7600
AQComments@ecy.wa.gov

RE: Comments on Proposed Clean Air Rule

Ruby Canyon Engineering, Inc. (RCE) appreciates the opportunity to provide comments on Washington
State’s Department of Ecology (Ecology) proposed Clean Air Rule (CAR). RCE is supportive of Ecology’s
effort to develop a program in Washington to reduce greenhouse gas (GHG) emissions.

RCE is a leading verifier and GHG consultant in the North American GHG markets, for both mandatory
GHG reporting and carbon offset projects. RCE has completed over 500 GHG verifications in the last five
years and is an American National Standards Institute (ANSI) accredited verification body as well as an
accredited verification body under the California Mandatory GHG Reporting and Cap and Trade
programs.

Overall Recommendations

Verifier Accreditation
RCE recommends that all 3rd party verifiers be ANSI accredited, in addition to receiving certification by
Ecology. The majority of GHG programs in North America require ANSI accreditation for verifiers
including: British Columbia (reporting and offsets), Québec (reporting and offsets), Ontario (reporting
and offsets), Nova Scotia, Massachusetts Department of Environment (reporting), The Climate Registry,
American Carbon Registry, Climate Action Reserve, and the Verified Carbon Standard. The use of
accreditation bodies, such as ANSI, is seen as a best practice worldwide and has been used in North
America since 2008.

ANSI accreditation will provide Ecology assurance that all verifiers have:

Appropriate technical qualifications and competencies,
Appropriate auditing qualifications,
Capability and defined processes to perform verifications activities,
Internal policies to assess conflict of interest and impartiality,
Technical sector competencies, and
Professional liability insurance.

ANSI accreditation helps to ensure that services provided by verifiers are consistent and rigorous,
providing environmental integrity to the CAR. GHG reporting and carbon offsets occur across multiple



sectors that can be quite varied (e.g. GHG emissions at a semiconductor facility vs. carbon credits
generated by a dairy farm), and ANSI accreditation ensures that verifiers have the necessary
competency to conduct work in a specific sector. In addition, ANSI accreditation ensures that all verifiers
will follow the International Organization for Standardization (ISO) 14064 3:2006 standard, which is
referenced by Ecology in WAC 173 442 220 (1)(c).

Verification of Annual GHG Reports, Compliance Reports and ERUs
Currently, it is unclear how the verification of Annual GHG Reports (WAC 173 441), Compliance Reports,
and ERUs (WAC 174 442) relate and interact with one another and whether one verification company
can be used for multiple purposes. RCE recommends clarifying how the verification components of these
different areas interact.

1. Can the same verification company be used by a covered party for annual GHG reports and a
compliance report for those same years?

a. If so, can verification site visits be combined for these two verifications?
2. How are the activities noted in section 173 442 220 different than 173 441 085? Are they

meant to be similar/identical?
3. Can the same verification company be used for a compliance report that uses ERUs that were

verified by the same verification company?

WAC 173 441 085 Clarifications and Recommendations

Section (4)(a)(ii)
o Please clarify whether a reasonable level of assurance is required for all verifications, as

this section relates only to less intensive verifications.
o Recommendation: A reasonable level of assurance should be required for all

verifications under 173 441 and 173 442. All mandatory GHG reporting and carbon
offset programs in North America require a reasonable level of assurance.

Section (4)(a)(v)
o RCE agrees with the approach of requiring a full verification and site visit every three

years, with the added exceptions for significant changes from the preceding year.
o Based on RCE’s past verification experience in GHG reporting programs, a difference in

emissions of 25% is very significant, especially when considering a materiality threshold
of 5% as defined in section (3)(b).

Recommendation: A significant change in emissions should be defined as a
difference greater than 10% from the preceding year.

o A “significant change in sources” is not defined. Based on RCE’s experience, the
addition/subtraction of GHG sources at facilities can warrant a site visit based on the
contribution of emissions from that source.

Recommendation: A significant change in source should be defined as the
addition of any GHG source at a facility that causes an increase in emissions
greater than 10%.



Section (7)(a)(iii)
o RCE recommends the removal of the Climate Action Reserve from this section. The

Climate Action Reserve’s program is only for carbon offset projects and is not related to
GHG reporting. A verifier could be accredited under the Climate Action Reserve but have
no verification experience and competency for GHG mandatory reporting.

Section (7)(c)(ii)
o Please clarify whether this requirement is meant for consulting services and not “any

services”, which could include 3rd party verification services.
If 3rd party verification is included as part of “any services” then this language
does not align with other CAR language that allows a verifier to complete six
verifications in a row.

o Please also clarify whether “any services” includes previous 3rd party verifier services
provided under a different program than Washington.

o Recommendation: “Consulting” should be included in this section. Previous verification
services should not trigger a high conflict of interest.

WAC 173 442 Clarifications and Recommendations

General
o Recommendation: Define materiality for the verification of ERUs and Compliance

Reports (if applicable). A +/ 5% materiality is standard across carbon offset programs
and many GHG reporting programs. Some GHG reporting programs require that all
correctable errors be corrected, regardless of materiality.

Section 160 (2)
o Please clarify whether projects that have already been verified and have generated

emission reductions through an external registry program need an additional
verification under CAR to generate ERUs.

If an additional verification is required, can the same verifier that provided the
initial verification under the external registry program provide the second
verification to generate ERUs?

o Does the initial verification under the external registry program need to be completed
by an Ecology certified verifier?

o Recommendation: Provide additional detail and information on the process to create
ERUs from an external registry program, including any verification requirements.

Section 220 (6)(b)
o This language does not align with the due date requirements outline in Table 5 under

section 173 442 250. If compliance reports are submitted and verified every three years
then limiting verifiers to six consecutive years does not align with this requirement.

o Recommendation: A covered party may not use the same verifier for three consecutive
compliance reports (covers nine years).



Section 220 (6)(c)(ii)
o Same comment as the third bullet under WAC 173 441 085 section above.
o Recommendation: “Consulting” should be included in this section. Previous verification

services should not trigger a high conflict of interest.

Sincerely,

Zach Eyler
Vice President, GHG Programs
Ruby Canyon Engineering, Inc.
zeyler@rubycanyoneng.com
Tel: (970) 241 9298
www.rubycanyoneng.com
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MEMO 

To:  Sarah Rees and Bill Drumheller, Washington Department of Ecology 
Chris Davis, Governor Inslee’s Policy Advisor for Carbon Markets 

From:  Derik Broekhoff and Michael Lazarus, Stockholm Environment Institute – U.S., Seattle 

Re: Modifications to the Clean Air Rule to help improve its efficiency, equity, and performance 

Date: June 28, 2016 

Overview of Comments 
We applaud the many efforts that the Department of Ecology has undertaken to solicit and seriously 
examine the many issues in developing an effective Clean Air Rule (CAR).  The revised Rule offers many 
important improvements over the original version, from creating a reserve to allow for new entrants 
and help address double counting of emission reductions to applying a benchmarking approach that 
better aligns the Rule with the needs of manufacturing industries.  However, getting the terms of a 
complex Rule just right, and avoiding unintended consequences, is a challenging endeavor.  Upon close 
inspection, we found that while the general intent of many of the Rule’s features is sound, issues in the 
precise wording of a number of key clauses could lead to the Rule not fulfilling its overall objectives.  In 
this memo, we identify these clauses and the concerns they raise, and then offer specific wording 
changes that could help to minimize these concerns, consistent with apparent intent of the Rule. 

Contents 
1. Correcting/clarifying reserve contribution amounts ............................................................................ 2 

2. Correcting/clarifying language related to double counting adjustments ............................................. 3 

3. Adjusting curtailment provisions to achieve intended outcomes ........................................................ 4 

4. Clarifying compliance coverage for owners of stationary sources ....................................................... 5 

5. Defining an aggregate emissions limit for the program ....................................................................... 5 

6. Correcting confusing, incomplete, or incorrect terminology and definitions ...................................... 6 

7. Correcting potential issues related to emission-reducing activities or programs ................................ 8 

8. Addressing issues with voluntary participation .................................................................................... 9 

9. Other useful clarifications ................................................................................................................... 10 
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1. Correcting/clarifying reserve contribution amounts  
1.1 Allocation to the reserve appears too low by 1-2 orders of magnitude 

Issue: 
As written, WAC 173-442-240 (1)(a)(i)(A) suggests that Ecology will allocate 2% of each covered 
party’s 1.7% required annual decrease in GHG emissions (WAC 173-442-060 (1)(b)) to the reserve. 
That amount equates to a mere 0.034% of each covered party’s emission reduction pathway, or 
approximately 10,000 to 20,000 ERUs per year for the entire program. This would appear to be an 
untenably small quantity of ERUs relative to the various uses prescribed for the reserve in the 
remainder of the section.  For example, a single new entrant to the program would likely require a 
minimum of 3.5 times this amount, if it is just above the threshold of 70,000 MT CO2/yr.  Per our prior 
comments, 2% of each covered party’s total emissions pathway (or obligation) would be a more 
appropriate amount to enable the intended uses of reserve.  
 
Suggested changes: 
Revise to indicate that Ecology will allocate 2% of each covered party’s emission reduction pathway 
(WAC 173-442-060 (1)), not the annual decrease (WAC 173-442-060 (1)(b)).  
 
Rationale: 
We believe this revision was most likely Ecology’s intent when drafting this paragraph. It would 
provide for a credible quantity of ERUs allocated to the reserve. 
 

 

1.2 Formula for the reserve allocation for EITEs should be adjusted 
Issue: 
As written, WAC 173-442-240 (1)(a)(i)(B) suggests that Ecology will allocate to the reserve 2% of an 
EITE party’s “contribution.” However, the subsequent sub-clauses refer to quantities of ERUs that are 
to be “allocated” to or “retired” from the reserve. It is not clear whether only 2% of the quantity 
referenced in (1)(a)(i)(B)(I), for example, should be allocated to the reserve, or the whole quantity. 
Likewise, it is not clear how the 2% would apply to an amount to be retired, as referenced in 
(1)(a)(i)(B)(II).  
 
Suggested changes: 
Revise WAC 173-442-240 (1)(a)(i)(B) so that a base amount equal to 2% x ((BP x OB) – (BP x OB x RR x 
(Yx – 1)) is allocated to the reserve from each EITE party in each year. After this quantity is 
determined, each EITE party’s allocation can then be adjusted by the term RAx in Equation 2, based on 
whether their production is above or below baseline levels. 
 
Rationale: 
We believe this revision was most likely Ecology’s intent when drafting this subsection, but a 
necessary step was omitted. If the intent is to establish a reserve of ERUs roughly equal to 2% of the 
aggregated emission reduction pathways of all covered parties, then this revision is necessary. 
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2. Correcting/clarifying language related to double counting adjustments 
2.1 Current language can be clarified to address significant source of double counting risk 

Issue: 
WAC 173-442-240 (2)(b) is presumably meant to correct for situations where covered GHG emissions 
are reduced by activities or programs that also generate ERUs under WAC 173-442-160. In these 
situations, “double counting” will occur because the same emission reductions that generate ERUs 
per WAC 173-442-160 (2) will also result in an equivalent reduction in parties’ compliance obligations 
(as calculated in WAC 173-442-200).  
 
As noted in our comments (February 12, 2016) on the prior version of this rule, this double counting 
problem could seriously undermine the integrity and credibility of this rule. One solution to this 
problem is to retire ERUs from the reserve equivalent to the number of ERUs generated by these 
activities.   
 
To its credit, the revised rule appears to have adopt this type of “reserve ERU retirement” approach, 
however the precise language appears to address only some, and arguably the less frequent instances 
in which double counting may occur.  Specifically, WAC 173-442-240 (2)(b) states that Ecology may 
retire reserve ERUs “to address conditions where two ERUs may be generated for each metric ton of 
reduced GHG emissions from programs or activities.”  This clause only addresses the double counting 
situation where a program or activity reduces emissions and those reductions generate ERUs for the 
corresponding program or activity, while at the same time generating ERUs for a covered party.   
 
However, when an ERU is issued to an activity or program for a reduction in covered GHG emissions, 
double counting will occur regardless of whether a covered party’s emissions end up below its 
emission reduction pathway. If a covered party’s emissions end up above its emission reduction 
pathway, two ERUs will not be “generated.” However, the affected covered party no longer has to 
reduce its emissions as much, and/or can acquire fewer ERUs from other parties in order to meet its 
compliance obligation. This effectively means that the reduction is fully accounted for within the 
balance of covered emissions, before any ERU is issued to the activity or program that caused the 
reduction under WAC 173-442-160 (2). Double counting will still occur, unless a corresponding ERU is 
retired from the reserve. 
 
Suggested changes: 
Change the phrasing of WAC 173-442-240 (2)(b) to: “To address instances where an activity or 
program reduces covered GHG emissions.”  
 
Rationale: 
This change will ensure that all possible instances of double counting will be addressed and 
compensated for. 
 

 

2.2 Alternative approach to avoiding double counting could limit risk of reserve exhaustion 
Issue: 
One risk with generating new ERUs for activities and programs under WAC 173-442-160 (2), and then 
retiring ERUs from the reserve under WAC 173-442-240 (2)(b) to compensate for double counting, is 
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that reserve ERUs could be exhausted before all double-counted GHG reductions are compensated 
for. This creates unnecessary exposure for the program.   
 
Suggested changes: 
Use the mechanism described in WAC 173-442-240 (3)(b)(iv) exclusively to allocate ERUs to activities 
or programs that reduce covered GHG emissions. 
 
Rationale: 
Using WAC 173-44-240 (3)(b)(iv) exclusively would avoid the administrative burden of separately 
issuing ERUs to activities or programs, and then retiring reserve ERUs to compensate for double 
counting in accordance with WAC 173-442-240 (2)(b). It would also avoid the risk of Ecology being 
unable to correct for double counting because too many activities or programs come forward to claim 
ERUs under WAC 173-442-160 (2). Instead, ERUs would only be allocated by the EJAC until the reserve 
budget is exhausted. 
 

 

3. Adjusting curtailment provisions to achieve intended outcomes 
3.1 Adjustment can help avoid risks of exceeding aggregate emissions limit and potential for gaming  

Issue: 
Exempting maintenance, capital improvements, and life extension projects from the definition of 
“curtailment” could be problematic (WAC 173-442-020 (1)(k)). On the one hand, doing so means that 
covered parties are not unduly exempted from their annual emission decrease (as provided in WAC 
173-442-060) if they undertake maintenance or capital improvements at a stationary source. On the 
other hand, given the potential windfall opportunity to generate ERUs from an exempted slowdown 
in production (because WAC 173-442-240 (1)(a)(ii) would presumably not apply), covered parties will 
have an incentive to classify any curtailment as falling into one of these exempt categories. In practice 
it may be difficult to distinguish between “valid” maintenance or improvement projects and those 
undertaken as cover for a curtailment exemption.  
 
Furthermore, it is not clear why the 1.7% decline in a covered party’s emission reduction pathway 
should be halted in years during which there is recognized curtailment (WAC 173-442-060 (1)(b)(ii)). 
In particular, this provision appears inconsistent with the “aggregate emission reduction limit” 
referenced in sections 173-442-020 (1)(r) and 173-442-240 (2), since it means that aggregate 
allowable emissions will increase in perpetuity (because they will not decline as rapidly) following any 
curtailment. 
 
Suggested changes: 
 

(1) Drop the exemptions from the definition of curtailment in WAC 173-442-020 (1)(k);  
(2) Maintain an annual decrease in a party’s emission reduction pathway in all cases, i.e., 

eliminate the exemption in WAC 173-442-060 (1)(b)(ii), and strike related provisions in WAC 
173-442-070 (4)(c) and 173-442-240 (1)(i)(C);  

(3) Use reserve ERUs to ease a covered party’s startup burden associated with a return to 
production following a curtailment, as already provided for under WAC 173-442-240 (3)(a)); 
and 
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(4) Disallow the return of ERUs from the reserve under WAC 173-442-240 (3)(a) if a covered 
party’s curtailment was caused by any of the activities listed in WAC 173-442-020 (1)(k)(i). 

 
Rationale: 
If Ecology’s intent is to ease the burden for covered parties that curtail due to economic hardship, 
then the return of ERUs allowed under WAC 173-442-240 (3)(a) should be sufficient for this purpose. 
The exemption from the annual decline in a covered party’s emission reduction pathway is not 
consistent with Ecology’s stated intent to establish an aggregate emission reduction limit.  
 
Eliminating exemptions from the definition of curtailment will remove the possibility of “gaming” to 
receive an ERU windfall. Instead, making the return of reserve ERUs after a restart contingent on the 
absence of maintenance and capital improvement activities will ensure that covered parties do not 
receive an unwarranted windfall, while making gaming much more unlikely (because it would be 
difficult and/or fraudulent to hide a capital improvement project in order to claim economic 
hardship). 

 

4. Clarifying compliance coverage for owners of stationary sources 
4.1 Obligations should apply to individual stationary source facilities not entities 

Issue: 
In WAC 173-442-030 (3) and elsewhere there is some ambiguity about how the compliance threshold 
(and any compliance obligation) applies to covered parties that own or control more than one 
stationary source of GHG emissions. As written, this paragraph could be interpreted to mean that a 
covered party whose stationary source emissions collectively exceed the appropriate compliance 
threshold would have a compliance obligation, even if individually none of those sources exceed the 
threshold. As such, the compliance obligation appears to apply to a covered party’s entity-wide in-
state emissions rather than individual stationary sources.  
 
Suggested changes: 
Clarify language to indicate that the compliance threshold and obligation shall be applied on a facility 
basis for stationary sources, not to a covered party’s entity-wide stationary source emissions. The 
same clarification should be made elsewhere throughout the chapter wherever relevant, e.g., WAC 
173-443-050, WAC 173-443-060, etc. 
 
Rationale: 
We believe these changes would be consistent with Ecology intent regarding the coverage of the 
program. 
 

 

5. Defining an aggregate emissions limit for the program 
5.1 An added section should define what is already implicit in the rule 

Issue: 
WAC 173-442-020 (1)(r) refers to “an aggregate emission reduction limit.” WAC 173-442-240 (2) also 
refers to this limit. However, the aggregate limit is not defined, nor is it clearly established or 
explained anywhere in the draft rule.  
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Suggested changes: 
A section is needed to clearly define the aggregate emission limit and how it relates to the emission 
limits established for individual covered parties.  
 
Rationale: 
This should be done to clarify how the overall program will function. For example, we presume that 
the “efficiency reduction rates” that Ecology establishes for covered parties in WAC 173-442-070 
(3)(b)(i) and (ii) should be linked to and consistent with the aggregate emission limit. Other elements 
of the program depend on an aggregate emission limit as well.  
 

 

6. Correcting confusing, incomplete, or incorrect terminology  and definitions 
6.1 More straightforward terms and definitions could make the Rule easier to understand and 

implement 
Issue: 
The definition of an emission reduction unit (ERU) in WAC 173-442-020 (1)(m) does not explain its 
essential function. 
 
Suggested changes: 
Clarify that an ERU is an accounting instrument representing the reduction of one metric ton of CO2e, 
which may be transferred among covered parties and used to demonstrate compliance as specified in 
WAC 173-442-200. 
 
Rationale: 
Without this explanation, the references to ERUs in the rest of the rule may be confusing or unclear.  
 

 

Issue: 
The terms “emission reduction pathway” and “emission reduction requirement” in WAC 173-442-020 
(1) (n) and (o) may cause confusion, since – as the definition of “emission reduction requirement” 
indicates – they refer to emission limits, not quantities of emission reductions.  
 
For example, the equation in WAC 173-442-200 (3) is not technically wrong, but its language is 
confusing: in plain language, subtracting a reduction requirement from a party’s actual emissions is 
not the same as subtracting an emission limit from those emissions.  
 
Suggested changes: 
Use more accurately descriptive terms, such as “annual emission limit” and “compliance period 
emission limit.” 
 
Rationale: 
These terms are more clear with respect to what they represent, and will make the definitions more 
comprehensible (e.g., a “compliance period emission limit” would be equal to the “sum of the annual 
emission limits” for a compliance period, instead of the “sum of the GHG emission reduction 
pathways,” which suggests multiple emission trajectories). 
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Issue: 
WAC 173-442-020 (1)(r) refers to “an aggregate emission reduction limit.” This term is confusing, 
since it implies that there is an aggregate limit on emission reductions for the program rather than an 
aggregate limit on emissions. 
 
Suggested changes: 
Change this phrasing to “aggregate emission limit.” 
 
Rationale: 
The term “aggregate emission limit” would more accurately convey the intended meaning. 
 

 

Issue: 
In WAC 173-442-070 (3), the term “efficiency reduction rate” implies that a party becomes less 
efficient and consequently higher emitting each year. Likewise, the term “efficiency intensity 
distribution” in this subsection is confusing.  
 
Suggested changes: 
Change “efficiency reduction rate” to “emission intensity reduction rate.” 
Change “efficiency intensity distribution” to “emission intensity distribution.” 
 
Rationale: 
We believe these changes are likely what Ecology intended here. 
 

 

Issue: 
WAC 173-442-070 (3)(b)(i) says that Ecology will set the efficiency reduction rate to a level greater 
than that required by WAC 173-442-060 (1)(a). But paragraph 173-442-060 (1)(a) does not require a 
reduction – it simply says a covered party’s initial emission reduction pathway is equal to the baseline 
GHG emission value. 
 
Also, it is not entirely clear what metric will be used for ranking the GHG emission efficiencies of 
sample EITE facilities – WAC 173-442-070 (3)(a)(ii) refers to “using paired GHG emissions and 
production data.” However, WAC 173-442-070 (2)(b) suggests the metric should be a ratio of GHG 
emissions to production quantities. This would imply that a facility with an output-based baseline less 
than or equal to the 25th percentile value of the sector’s efficiency intensity distribution would have a 
lower emissions rate – i.e., they are already highly efficient – and therefore should have an efficiency 
reduction rate that is less than that required by WAC 173-442-060 (1)(b), not “greater than” as 
indicated in (3)(b)(i). 
 
By the same logic, covered parties with an output-based baseline greater than or equal to the 75th 
percentile (WAC 173-442-070 (3)(b)(ii)) would have a higher relative emissions rate, and so should 
have an efficiency reduction rate greater than that required by WAC 173-442-060 (1)(b). 
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Suggested changes: 

In WAC 173-442-070 (3)(b)(i) and (ii), change references to “WAC 173-442-060 (1)(a)” to 
“WAC 173-442-060 (1)(b)” 
In these same paragraphs, change “greater than” to “less than,” and change “less than” to 
“greater than” 

 
Rationale: 
We believe these changes are likely what Ecology intended. 
 

 

7. Correcting potential issues related to emission-reducing activities or programs 
7.1 Additionality should be defined in a more rigorous manner, consistent with protocols referenced 

Issue: 
WAC 173-442-150 (1)(e) states that emission reductions from activities or programs that generate 
ERUs must be “additional to existing law or rule.” This is a necessary, but not sufficient, condition for 
defining the “additionality” of emission reductions from activities or programs. All of the various 
protocols from external registry programs listed in WAC 173-442-160, for example, apply tests for 
additionality that go beyond a simple check against legal requirements. In general, emission 
reductions that qualify for generating ERUs should exceed any reductions that would have occurred in 
the absence the Clean Air Rule (frequently referred to in other programs as a “business as usual” 
scenario). 
 
Suggested changes: 
Make clear the additional requirements for additionality embodied in various protocols listed in WAC 
173-442-160. For example, the paragraph could stipulate that emission reductions from activities or 
programs that qualify for generating ERUs must exceed any reductions that would have occurred in a 
conservative business-as-usual scenario. Alternatively, the paragraph could stipulate that emission 
reductions from activities or programs that qualify for generating ERUs would not have occurred in 
the absence of the Rule.  
 
Rationale: 
This change would ensure that all activities and programs generating ERUs – either through the 
application of external protocols or other criteria listed in WAC 173-442-160 – are held to the same 
standards. 
 

 
7.2 Language regarding “project types” is unclear 

Issue: 
WAC 173-442-160 (2)(c) is unclear in its language and intent. “Project types” are not an element of 
methodologies used to calculate covered party GHG emissions. If the intent is that eligible ERU 
project types must not reduce covered GHG emissions, then multiple activities nominally listed in 
WAC 173-442-160 sections (3), (4), (5), and (7) should be disallowed, since they do just that. 
Transportation activities listed in WAC 173-442-160 (3), for example, will reduce the GHG emissions of 
covered fuel producers and importers. 



9 
 

 
Suggested changes: 
Strike this paragraph, or clarify its intent and rectify other provisions accordingly.  
 
Rationale: 
The paragraph is unclear. 
 

 

7.3 Overlap among protocols should be removed to avoid protocol shopping 
Issue: 
The manure methane module of the ACR Grazing Land and Livestock Management protocol in WAC 
173-442-160 (6)(b) ostensibly covers the same activity (methane capture and destruction) addressed 
by the CAR U.S. Livestock protocol in WAC 173-442-160 (6)(c). Only one or the other should be 
allowed for that particular activity. 
 
Suggested changes: 
Disallow use of the subcomponent of the ACR Grazing Land and Livestock Management protocol that 
covers methane capture and destruction. 
 
Rationale: 
The presence of two protocols for the same activities creates the risk of protocol shopping, wherein 
proponents can compare and elect to use the protocol that yields the greatest revenue for their 
project. Other similar programs seek to avoid protocol shopping. The CAR U.S. Livestock protocol 
covers this particular activity in a more comprehensive fashion and is recognized under other U.S. 
regulatory programs.   
 

 

8. Addressing issues with voluntary participation 
8.1 Giving voluntary participants the option to opt-out enables gaming and can undermine program 

integrity 
Issue: 
WAC 173-442-030 (6)(a) states that “a voluntary participant does not have a GHG reduction 
requirement.” It is not clear what this stipulation means exactly; in particular, it is not clear how a 
voluntary participant could participate without having an assigned emission reduction pathway and 
associated emission reduction requirement. If the intention is that voluntary participants face no 
compliance obligation if their covered emissions are greater than their emission reduction 
requirement, then this could be problematic because it would allow voluntary participants to simply 
inflate the total GHG emissions allowed by the program without consequence. It would also seem to 
obviate the need for the opt-out provisions in WAC 173-442-030 (6)(b). 
 
Suggested changes: 
Require voluntary participants to face a compliance obligation if their covered emissions are greater 
than their emission reduction requirement, and remove the opt-out provision in WAC 173-442-030 
(6)(b). 
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Rationale: 
Without these corrections, a voluntary party could “game” the system and generate ERUs for one 
period, and then allow emissions to increase in subsequent periods without consequence. The net 
result could be a violation of the aggregate emission limit referred to in WAC 173-442-020 (1)(r) and 
WAC 173-442-240 (2). 
 

 

9. Other useful clarifications  
Issue: 
The meaning and implications of WAC 173-442-040 (4)(c) may be unclear. In particular, if a unit within 
a facility is covered by the Clean Power Plan, but remaining units are not: 

Will the remaining units still be covered under the Clean Air Rule? 
If so, will the compliance threshold for the covered party under the Clean Air Rule be 
assessed only with respect to GHG emissions from the remaining units, or for the facility as a 
whole?  
(How) will the covered party’s baseline GHG emissions and emission reduction pathway be 
adjusted for the remaining units? 

 
Suggested changes: 
Provide more clarification on how differential coverage of generation units will be addressed.  
 
Rationale: 
As indicated, this section is not sufficiently clear.  
 

 

Issue: 
WAC 173-442-140 (3)(b) says that third parties may not “own” ERUs. Since WAC 173-442-120 (1) 
stipulates that ERUs are solely an accounting mechanism and not property rights, it is not clear what 
this prohibition against ownership entails. 
 
Suggested changes: 
If the intent is that third parties should not be able to establish a registry account, hold ERUs in such 
an account, and transfer ERUs within the registry system, then this should be clarified. 
 
Rationale: 
As indicated, the meaning of this paragraph is not sufficiently clear.  
 

 

Issue: 
In WAC 173-442-170 (1)(a), the statement that a covered party may use allowances to “generate 
ERUs” is unclear. Does this mean that allowances would need to be canceled or retired in the registry 
of an external program (as per (2)(c)), and that Ecology will then issue ERUs into the account of the 
covered party? If so, will ERUs generated in this way be flagged in some way so that the usage 
limitations described in (2)(a) and (b) can be enforced? 
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Similarly, WAC 173-442-170 (2)(a) is unclear. Are the percentages intended to refer to the percent of 
a covered party’s compliance obligation that can be met by submitting allowance-derived ERUs? 
 
 
Suggested changes: 
Provide clarifying language as necessary.  
Rationale: 
As indicated, the language in these paragraphs is somewhat unclear.  
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Comments on WAC 173 441 Amendment and WAC 173 442 Rule Proposals

WAC 173 441 Reporting of Emissions of Greenhouse Gases

1. The eligible third party verifiers section in WAC 173 441 085(7) is vague and does not clearly
outline an objective path for Ecology, such as in (7)(a)(ii) – how does one demonstrate “to
ecology’s satisfaction that the third party verifier has sufficient knowledge of the relevant
methods and protocols in this chapter. Certification may be limited to certain types or sources
of emissions.” This sounds resource intensive for Ecology, and a potential financial waste which
impacts the regulated community in the form of fees for cost recovery. Request that Ecology
clearly define how this process will work so it is not subject to individual regulator opinion, and
can be evaluated by the public and regulated community prior to its becoming law.

a. Also request that Ecology remove the redundancy and potential conflicts between WAC
173 441 085(7) and WAC 173 442 220(6).

2. WAC 173 441 085 (8)(c) – “Other forms of noncompliance with this chapter” is a catch all that
will waste resources without improving or protecting our environment. For consistent
implementation of this regulation, Ecology should specify the other forms of noncompliance, for
a given significance level, that may result in an adverse verification statement.

3. WAC 173 441 086 – Request that Ecology define the term “emissions level”, as the way it is
used in this section has the potential to be confusing as it is a new term for this regulation.
Perhaps a clarification reference to WAC 173 442.

4. There are references to “failure to submit a complete annual GHG report” in a timely manner. It
is not clear whether a company would be subject to an adverse verification statement if
following the Annual GHG Report Corrections process specified in WAC 173 441 085(5).
Request that Ecology clearly specify that a company following this correction procedure is not
subject to the adverse verification statement specified in WAC 173 441 085(8).

5. The requirement to provide data within 5 working days of a request is much too stringent (WAC
173 441 086(3). Recommend the more standard and reasonable timeline of 30 days. If key
personnel are on vacation, a 5 day response requirement would cause undue burden on the
facility to gather this data. There does not appear to be any justification for this type of
stringent and urgent response.

6. How does WAC 173 441 086(1)(d) work with WAC 173 441 086(4)? There appears to be a
potential conflict – if a third party verifier agrees with the facility’s report, but “Ecology
determines the absolute value of any discrepancy, omission, or misreporting, or aggregation of
the three is at least five percent”, the facility should have some recourse explicitly outlined in
this regulation. The regulation states that Ecology “may” adjust the assigned emissions level. In
addition, if Ecology is certifying these third party verifiers, Ecology should be held to their
assessment or have a clearly defined process for overruling the verifier’s assessment, to prevent
subjective and individual assessments from Ecology personnel. Having a separate policy is
insufficient, as various offices in Ecology can disregard it and implement the regulation
inconsistently. This causes uncertainty and an unfair playing field for businesses.
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a. Request that Ecology remove the redundancy and potential conflicts between WAC 173
441 086 and WAC 173 442 220.

7. Request that Ecology define the term “positive verification statement” WAC 173 441 086(4).
Who provides this? Ecology, or a third party verifier?

8. WAC 173 441 090(1) – “Each day and each metric ton CO2e of emissions of a violation
constitutes a separate violation”. The way this is written is vague and difficult to implement.
How can each metric ton CO2e constitute a separate violation? If a company over reports by
1,000 MT CO2e, how does Ecology intend to penalize the company – and to what purpose?
Request that Ecology re evaluate this approach. A possibility is that penalties could be assessed
by metric ton of CO2e when it would change the emission threshold of a facility, and only based
on blocks of MT CO2e rather than individual MT CO2e. Otherwise both Ecology and industries
could find themselves spending a significant amount of resources negotiating penalties for very
small amounts of emissions that do not have significant impact to the environment or human
health.

a. In addition, if a company must make a correction to their annual GHG report, following
WAC 173 441 085(5), they should not be subject to penalties. Request that Ecology
clarify this within the rule.

b. Request that Ecology remove the redundancy and potential conflicts between WAC 173
441 090 and WAC 173 442 340.

9. WAC 173 441 110 – Small GHG emitters should not pay for the costs to administer the intensive
CAR program for covered parties above compliance thresholds as defined in WAC 173 442
030(3) Table 1. Request that Ecology place the cost recovery burden upon those industries who
are subject to the CAR rule, and minimize the WAC 173 441 fee burden on those facilities who
are not subject to WAC 173 442.

WAC 173 442 Clean Air Rule

10. Request that the Clean Air Rule provide consideration for technical limitations or restrictions on
costs. This is consistent with other environmental protection programs. This will address a
situation where technological solutions are not available for a covered party to implement,
creating an untenable situation.

11. Request that the Clean Air Rule provide an avenue for evaluation of a facility due to overall
climate change impact, rather than localized impact. If a facility produces a product that is used
in place of another product that has a higher carbon footprint, then there should be
consideration for the overall reduction in environmental impact. Otherwise there could be
unintended consequences that could increase the CO2e emissions when viewed globally and
systemically. This would be in line with the global method that Ecology used for this proposal’s
cost benefit analysis.

12. WAC 173 442 020 – the definition of emission reduction pathway appears to refer to the
emission reduction requirement, but the differences are not easily discerned. Request that
Ecology further clarify these definitions. Adding the appropriate units (e.g. MT CO2e per year,
per compliance period) would help.

13. WAC 173 442 020(1)(k) – Request that the definition of curtailment be adjusted to include the
cessation of major processes within a stationary source due to economic



 
SGL Automotive Carbon Fibers LLC,· Moses Lake,·Washington·98837,·USA··Office Phone (509) 762-4600                                                                                                                                                                                                                                                                                                    

hardship (e.g. if there are three product lines manufactured at a stationary source, and one
produce line is curtailed).

14. WAC 173 442 020(1)(l) – The list of EITE covered parties does not appear to have been
considered with respect to the types of industry that are located in Washington State, nor does
it provide a process for an industry or individual business to submit their case as an EITE if it is
not on this seemingly arbitrary list of NAICS codes. Request that Ecology provide an objective,
clearly outlined path for a covered party to be considered as an EITE to prevent unintended
harm to Washington State manufacturers, and to allow a response to actual business conditions
as time progresses.

15. Request that Ecology add definitions for the terms “first compliance period”, “efficiency
reduction rate”, “efficiency intensity distribution”, “banked ERU”, “registry specific protocol”
(vs. methodology), “ERU process”, “allowances”, and “expired ERU”.

16. WAC 173 442 030(3) – the phrasing “A covered party…must comply with their compliance
obligation under WAC 173 442 200” is opaque. According to WAC 173 442 200(3), the term
“compliance obligation” means: “(sum of coverage GHG emissions for the compliance period) –
(Emission reduction requirement for the compliance period) (in MT CO2e)”. So this is a
requirement to comply with a math equation, and is devoid of meaning. It is a calculation and
not a compliance threshold. Request that Ecology clarify whether they mean emission
reduction requirement/emission reduction pathway, and not the term compliance obligation in
030(3).

17. Request that Ecology change the use of the phrase “covered party” throughout 442. It is
initially defined as (among other things) a stationary source located in Washington; however it is
later used to mean a stationary source located in Washington with emissions above the
compliance thresholds in Table 1. The definition of this term needs to be clarified. For example,
as it’s currently written, under WAC 173 442 030(5), it appears that a stationary source located
in Washington would not be subject to the CAR if it stays below 50,000 MT CO2e and submits an
intent to discontinue compliance reports (WAC 173 442 210(7), even if it was never subject to
CAR in the first place. This confuses the compliance obligations for a covered party with
covered GHG emissions less than the compliance threshold in Table 1 (WAC 173 442 030(3)). Is
Ecology’s intent that every stationary source in Washington Sstate submit compliance reports
under WAC 173 442, regardless of greenhouse gas emission levels?

18. WAC 173 442 030(6) – Why is it necessary to put in regulation that voluntary covered parties
provide a 90 day notice of intent to opt out? What happens if they do not? Request that
Ecology remove this requirement for a 90 day notice of intent to opt out.

19. WAC 173 442 050(1) – recommend changing the language to the following, to increase clarity:
“Ecology must assign a baseline GHG emission value to each non EITE covered party as shown in
Table 2.” Otherwise, this states that a baseline value must be assigned, but Table 2 indicates
that a number of Category 2 covered parties may not actually ever have a baseline value
assigned by Ecology, an apparent conflict.

20. WAC 173 442 050(1)(c) – Request that Ecology add the phrase “Adjustment may not apply
retro actively.”

21. WAC 173 442 050(4)(c) – Request that the decision to determine which method to use to set
baseline emissions be more clearly outlined. What criteria will Ecology use to determine if the
benchmarking process will be used (versus the average of the first three years of operation)?
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These criteria should be subject to public review and comment, as the requirements of WAC
173 442 could be applied unevenly depending on which method is chosen; in other words,
benchmarking could indicate that a facility is subject to the requirements three years earlier
than another facility which did not use benchmarking, causing unfair and inconsistent
regulation.

22. WAC 173 442 050(5)(c)(ii) and (iii) – why is (ii) necessary when (iii) is in the rule? Request that
(ii) be removed to promote clarity.

23. WAC 173 442 060 – Request that Ecology make the following change “…with baseline GHG
emissions values greater than or equal to 70,000 MT CO2e the compliance threshold in WAC
173 442 030(3), or when requested…” to clarify that GHG emission reduction pathways must be
assigned once the appropriate date and thresholds are triggered.

24. WAC 173 442 060(1)(b) – Request that Ecology add “Annual decrease subsequent to the first
calendar year” for clarity, given WAC 173 442 060(1)(a).

25. WAC 173 442 060(1)(c) – If compliance demonstration is on a three year basis, then why is
Ecology issuing a compliance order with an emission reduction pathway on an individual year
basis?

26. WAC 173 442 200(6) – Issuing a regulatory order requiring emissions reductions in the same
year that the order is issued is not sufficient time to obtain funding or implement projects that
will reduce CO2e emissions. For this rule to be realistically implemented, the regulatory order
must be issued prior to its subject period.

27. WAC 173 442 120(2) – Request that Ecology outline how it wants records of ERUs kept, rather
than a blanket statement “in a manner prescribed by ecology”.

28. WAC 173 442 160(2)(c) “Project types must not be included in the methodologies used in the
emission calculations that generate the covered GHG emissions for any covered party reporting
as per chapter 173 441 WAC.” Request that Ecology clarify this statement. What does this even
mean?

29. WAC 173 442 170(1) – “A covered party may use allowances from external GHG emission
reduction programs…” Request that Ecology clarify what is meant by external GHG programs.
Does this mean programs not established by WAC 173 442, or does this refer to external in a
more physical sense?

30. WAC 173 442 220(1) – Request that Ecology change this language as follows: “A covered party
must demonstrate compliance with their compliance obligation at the end of each applicable
compliance period by the due date of the applicable compliance report as specified in WAC
173 442 250 Table 5.” This will allow a covered party to obtain appropriate paperwork to be
able to “demonstrate compliance”. For example, it will allow a covered party to purchase ERUs
if necessary to meet their compliance obligation for that compliance period. Otherwise, a
covered party may not know the precise amount of ERUs necessary to comply with their
compliance obligation within the self same compliance period.

31. WAC 173 442 210(2) – Ecology has not defined the format that covered parties must use to
provide the compliance report; however Ecology is at the same time imposing a requirement
that the covered parties are responsible for ensuring the Ecology receives the compliance
report. It is entirely unreasonable to require companies to be held solely responsible for what is
not within their control. For example, if Ecology intends to specify a web based system for
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submittal of the compliance report, and then Ecology does not ensure that it is working
properly, then it is unreasonable to make the covered party responsible. In general, for other
environmental reporting programs, companies are only held responsible for submitting the
report in a timely manner, not for ensuring that Ecology receives it. Request that Ecology
remove WAC 173 442 210(2) as it adds little benefit and significant burden.

32. WAC 173 442 210(4) – Request that Ecology specify what records need to be kept, as the
current statement is vague and subjective. A possible example: “A covered party must retain
records of the compliance report and its submittal date for ten years.”

33. WAC 173 442 210(5) – Request that Ecology adjust the compliance trap that was created. (5)(a)
requires that covered parties must correct errors in their compliance report no later than 45
days after discovery of an error; however 5(c), (d), and (e) indicate that Ecology must first
provide permission before a facility can correct it. It is therefore possible that a facility may be
trying to correct the report, but because Ecology hasn’t allowed them to correct it, the facility
may not be able to comply with 5(a) through no fault of their own. Therefore, request that
Ecology adjust 5(a) to state: Covered parties must correct errors request to have a submitted
compliance report for the most recent compliance period reopened for corrective edits and
resubmittal no later than forty five days after discovery of an error.”

34. Also, is Ecology not allowing correction of older reports?

35. WAC 173 442 210(5) – How does Ecology plan to address situations where the covered party
and Ecology disagree on whether an error has occurred, and need longer than 45 days to
resolve?

36. WAC 173 442 210 What does the term “denial of compliance report” mean? Request that
Ecology define this new term, or strike this provision and use standard environmental
compliance language.

37. WAC 173 442 210(6)(a) – How does this statement relate to the title of this section, “Ecology
denial of compliance report.”? This should be clarified, as it does not appear to be a complete
thought.

38. WAC 173 442 210(6) “Other forms of noncompliance with this chapter” is a catch all. For
consistent implementation of this regulation, Ecology should specify what other forms of
noncompliance, for a given significance level, that may result in a denial of compliance report.
Otherwise this seems subjective and open to abuse of authority.

39. WAC 173 442 210(8)(a) – How can Ecology not be responsible for failures in a system that it is in
control of? And in turn, going back to 210(2), how can a covered party be held responsible for a
system it does not control and is required to use by Ecology? This is unreasonable and illogical.
Request that Ecology strike this provision.

40. WAC 173 442 220(3)(g)(i) – Please clarify how a third party verifier is going to conduct an onsite
visit during a compliance period, which is before a compliance report has been created, and
simultaneously verify whether all relevant emissions, emission reductions, and the accounting
for ERUs are included in a compliance report that would not have been created yet. Or, please
clarify this process to make the timing clearer to a covered party.

41. WAC 173 442 220(5) – Request that Ecology remove the redundancy and potential conflicts
between WAC 173 442 220(5) and WAC 173 442 210(5).
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42. WAC 173 442 240(1)(c) – This is the first and only mention of the term “expired ERUs”. Request
that Ecology define how an ERU becomes “expired” within this program.

43. Request that Ecology more clearly identify how each of the following interact: WAC 173 442 130
Banking Emission Reduction Units, curtailment, WAC 173 442 160 Activities and Programs
Recognized as Generating Emission Reduction Units, and WAC 173 442 240(1)(a)(ii) Reserve.
Does a facility that undergoes curtailment automatically generate ERUs, and if so, shouldn’t that
be specifically included under WAC 173 442 160?

44. WAC 173 442 240(3)(a), Allocating 50 percent of all ERUs that were allocated to the reserve
during the calendar year prior to restart seems arbitrary and potentially insufficient to allow a
covered party end a curtailment.

45. WAC 173 442 340 – Request that Ecology clarify the timing – if a failure to meet the compliance
obligation occurs, the clock should start from the date of the compliance report deadline, not
from the end of the compliance period. This will allow a covered party the opportunity to verify
their emissions and obtain ERUs to meet their compliance obligation.

46. WAC 173 442 360 – Since a report is a communication, does Ecology intend that compliance
reports be submitted to Ecology in the methods described in this section? If not, then request
that Ecology clarify this. If so, then Ecology should reference this section when discussing
submittal requirements in WAC 173 442 210.



July 18, 2016 

Sam Wilson  
Department of Ecology 
P.O. Box 47600 
Olympia, WA 98504-7600 
 
RE: Comments to the Clean Air Rule 

Dear Mr. Wilson: 

As Co-Chair of the South Puget Sound Asian Pacific Islander Coalition (APIC), I wanted to state there is no 
question that Climate Change is happening and increasing carbon emissions and greenhouse gasses 
trapped in our atmosphere are directly involved.  We realize that Climate Change is a global problem, 
but our local communities can play a major role in implementing an effective clean air strategy for 
Washington State. 
 
Representing Asian Pacific communities in South Puget Sound, we also understand that communities of 
color are sometimes adversely impacted by high carbon emissions because of where our communities 
are often located in vicinity of energy intensive, trade-exposed industries (EITEs), and who may be 
directly exposed to conditions that impact water quality and public health.  In the South Sound, we have 
seen Climate Change bring an increase in acidity levels in Puget Sound and Hood Canal, which in turn has 
impacted sea life including shellfish that are smaller with thinner shells.  Other cases seen of local lakes 
with higher levels of toxic blue-green algae, and at lower water levels due to lower snow packs seen in 
recent years.  Lower precipitation levels in recent years have also brought on higher wildfire danger in 
local forests.  Without emission reduction targets in place, we feel this will ultimately impact economic 
opportunities in the long run – especially for communities of color who work in the shellfish and forest 
products industries. 
 
Part of the Clean Air Rule is the role of the Environmental Justice Advisory Committee in holding large 
carbon emitting industries accountable to meeting state emission reduction goals and protecting the 
rights of vulnerable communities.  We would like to see representation on the Environmental Justice 
Advisory Committee by delegates from the Asian Pacific and other communities of color in presenting 
environmental justice concerns. We also would like to see the role of the Advisory Committee to expand 
to include conducting an impact analysis of highly impacted target populations; such as a review of 
disparities in air quality in areas populated by tribal communities, low income, immigrant/migrant 
populations, on top of reviewing emission reduction units. 
 
 Thank you for your time. 

Sincerely, 

BBrian Lock 
South Puget Sound – Asian Pacific Islander Coalition 

 





















Ecology must assign GHG emission reduction requirements to 
each covered party with a baseline GHG emissions value 
greater than or equal to 70,000 MT CO2e per year, or when 
requested by a voluntary party. 
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Exporters choosing to report emissions associated with 
exported products to ecology under these subparts and 
refineries and importers must report information for each 
product where emissions were  calculated.

(vii) For reporting year 2014 and thereafter, you must 
enter into verification software specified by the director 
the data specified in the verification software records 
provision in each applicable record-keeping section. For 
each data element entered into the verification software, 
if the software produces a warning message for the data val-
ue and you elect not to revise the data value, you may 
provide an explanation in the verification software of why 
the data value is not being revised. Whenever the use of 
verification software is required or voluntarily used, the 
file generated by the verification software must be 
submitted with the facility's annual GHG report. 

"Facility" unless otherwise specified in any subpart of 40 
C.F.R. Part 98 as adopted by ((January 1, 2015)) May 1, 
2016, means any physical property, plant, building, 
structure, source, or stationary equipment located on one 
or more contiguous or adjacent properties in actual 
physical contact or separated solely by a public roadway or 
other public right of way and under common ownership or 
common control, that emits or may emit any greenhouse gas.



If Ecology determines an EITE covered party has not supplied 
sufficient information to complete this assessment, then the 
EITE covered party's efficiency reduction rate must be set 
at a level that would reduce emissions at a rate greater 
than required to meet the GHG emission reduction pathway
that would have been required by WAC 173-442-060 (1)(a).
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Robert LaVenture 

District Director 
Chris Youngmark 

Assistant to the Director  
Comments of United Steelworkers (USW) District 12   

on the 
Washington State Department of Ecology’s Proposed Clean Air Rule  

 
July 22, 2016 

 
The United Steelworkers (USW) District 12 appreciates the opportunity to offer the following 
comments on the proposed Clean Air Rule of the Washington State Department of Ecology (DEC).   
 
USW is the largest manufacturing union in North America, representing 850,000 members in the 
United States and Canada.  USW District 12 represents the 11 western-most states on the US, 
including Washington State. In 2014, USW was an active member of Governor Jay Inslee’s 21-
member Carbon Emissions Reduction Taskforce (CERT). During that process, USW supported the 
state of Washington’s effort to develop an approach to reducing carbon emissions that 
simultaneously maximized job creation and job security.  
 
We are still analyzing the rule and the feedback being received by the Department of Ecology 
during this public comment period, and we do not yet have an official position.  But we would like 
to make clear that today and going forward, we are committed to working with the Governor, with 
his staff, and with the Department of Ecology to make the Clean Air Rule a model for the rest of the 
country.  

As we have stated in prior communications to Governor Inslee and state officials, USW support for 
carbon emission policies overall – including the proposed Clean Air Rule – is guided by the principle 
that Americans deserve both environmental sustainability and economic prosperity. We see that 
approach as consistent with the preamble of Governor’s Executive Order 14-04, “Washington 
Carbon Pollution Reduction and Clean Energy Action,” which states "it is critical to Washington's 
economic future that greenhouse gas reduction strategies be designed and implemented in a manner 
that minimizes cost impacts to Washington citizens and businesses." We believe USW’s approach is also 
consistent with the Executive Order’s aim to “be designed to maximize the benefits and minimize the 
implementation costs, considering our emissions and energy sources, and our businesses and jobs.” 

USW believes we do not have to choose between economic and environmental progress, but that 
we can and must implement solutions to ensure both. We must therefore chart a policy course that 
simultaneously achieves science-based carbon reduction targets while creating and securing jobs, 
including those in the state’s existing energy-intensive and trade-exposed manufacturing sector. 
 
Overall, as the Department of Ecology prepares a final rule, we believe the following underlying 
concepts should be built into any comprehensive policy designed to reduce carbon emissions:  



Leakage Protection  

We should do everything we can to prevent leakage, the phenomenon whereby production of 
various goods moves out of state – along with jobs and carbon pollution – to areas with weaker 
environmental laws.  Leakage poses a real threat to job security for USW members. The Clean Air 
Rule should address and combat leakage to ensure a level playing field between in-state and out-of-
state companies and prevent jobs from leaving. 

Additionally, Washington should try to harmonize its leakage policies with other states and regions. 
A regional approach will strengthen our ability to address leakage issues stemming from products 
imported from states or other countries that lack carbon reduction laws and/or regulations. 

Complementary Policies that Promote Domestic Content 

As Washington implements the Clean Air Rule to address carbon reduction goals, the state should 
prioritize complementary policies that promote and maximize the use of domestic content. For 
example, complementary carbon-reducing policies may incentivize and/or regulate investments in 
new infrastructure development and/or retrofits including renewable or clean energy, building 
energy efficiency retrofits (residential, commercial and industrial) and public transportation. 
Where tax dollars are used, Washington should place a preference on low-carbon-content and 
domestically-sourced products such as steel and cement for the construction and modernization of 
infrastructure associated with meeting WA carbon mitigation goals.   

In addition, we urge funding for research to support the study of the carbon footprint of imported 
goods used for major infrastructure and building efficiency projects.  Research is needed to analyze 
the costs of those imports (e.g. the carbon emissions associated with imported steel made in highly 
energy intensive facilities) and the overall environmental benefits of domestically manufactured 
goods.  

Compliance Flexibility 

The Clean Air Rule’s carbon reduction program for energy intensive industries should provide 
regulated parties with the ability to comply with requirements through various means throughout 
the production cycle of finished goods. 

We believe the Department of Ecology has engaged in a good-faith effort to address these and other 
concerns raised by USW and many of our employers.  We thank Ecology for this high degree of 
responsiveness and we look forward to continued work together to refine and implement the Clean 
Air Rule so that we achieve the emissions reductions we need and so that we create and maintain 
family-sustaining jobs.  

Sincerely, 
  

Robert LaVenture, District 12 Director   Chris Youngmark, Assistant to the District 
Director  
United Steelworkers (USW), District 12  

cc. Gaylan Prescott, Sub-director 
 Roxanne Brown, Assistant Legislative Director  
 Jim Frederick, Assistant Director, Department of Health, Safety and Environment  
 Jim Young, Principal, The Labor Institute 

Chris Davis, Senior Advisor, Governor Jay Inslee  
Steve Powers, Staff Representative 
Ryan Meyhoff, Staff Representative

















Hanford Site Comment on the proposed WAC 173-442 Clean Air Rule 

The U.S. Department of Energy (USDOE) is responsible for environmental remediation of the Hanford 
Site, an approximately 560 square mile facility located in southeastern Washington State.  The Hanford 
Site has an Air Operating Permit, issued by the Washington State Department of Ecology, pursuant to 
the Washington Clean Air Act (Chapter 70.94 of the Revised Code of Washington) and Operating Permit 
Regulation (WAC 173-401).  The Hanford Site, pursuant to the Reporting of Emissions of Greenhouse 
Gases (WAC 173-441), reported that the total Greenhouse Gas emissions for the Hanford Site for 
Calendar Year 2014 was 15,792 metric tons of carbon dioxide-equivalent.   

During the 1980’s various events and decisions made Hanford subject to Environmental Regulations.  
The USDOE, the U. S. Environmental Protection Agency, and the State of Washington Department of 
Ecology signed a comprehensive cleanup and compliance agreement on May 15, 1989. The Hanford 
Federal Facility Agreement and Consent Order, or Tri-Party Agreement (TPA), is an agreement for 
achieving compliance with the Comprehensive Environmental Response Compensation and Liability Act 
(CERCLA) remedial action provisions and with the Resource Conservation and Recovery Act (RCRA) 
treatment, storage, and disposal unit regulations and corrective action provisions. More specifically, the 
TPA 1) defines and ranks CERCLA and RCRA cleanup commitments, 2) establishes responsibilities, 3) 
provides a basis for budgeting, and 4) reflects a concerted goal of achieving full regulatory compliance 
and remediation, with enforceable milestones in an aggressive manner. 

The TPA is a legally binding agreement consisting of 2 main documents. 

1. The "Legal Agreement" itself which describes the roles, responsibilities and authority of the 
three agencies, or "Parties", in the cleanup, compliance and permitting processes. It also sets up 
dispute resolution processes and describes how the agreement will be enforced. 

2. The "Action Plan" to implement the cleanup and permitting efforts which includes milestones (in 
Appendix D) for initiating and completing specific work and procedures the three agencies will 
follow. 

In 2007, it was clear USDOE could not meet some of the deadlines in the TPA. The Tri-Party agencies 
began negotiations for new milestones for:  

Building and running the Waste Treatment Plant.  
Retrieving waste from single-shell tanks.  
Cleaning up contaminated groundwater.  
Preparing a life-cycle scope, schedule, and cost report.  

 
In the negotiations, the agencies reached alignment on many issues. After the consultations with tribes 
and stakeholders, the TPA agencies continued negotiations but were unable to reach final agreement.  
As a result, the state of Washington filed a lawsuit against USDOE in November 2008. Soon after that the 
TPA agencies restarted negotiations and successfully resolved the remaining issues. The result of their 
efforts was a Consent Decree issued by the United States District Court, Eastern District of Washington, 
and changes to the TPA.  That Consent Decree was amended in early 2016 by the Court and establishes 
new deadlines for the construction, commissioning, and startup of the Waste Treatment Plant (WTP), as 
well as continued retrieval of waste from Hanford’s single-shell tanks. 
 



There are approximately 54 million gallons of mixed chemical and radioactive waste currently stored in 
Hanford Site single-shell and double-shell tanks.  The WTP, with support facilities, will vitrify (turn to 
glass) the tank waste into a solid and stable form for permanent disposal.  The WTP and support 
facilities, at full operational capacity, may emit over 150,000 metric tons of carbon dioxide equivalents 
(CO2e) per year.  Due to the size, complexity, and scope of this first of a kind multi-billion dollar mixed 
radioactive waste facility, it may not be possible from an engineering, design, and operational basis for 
the WTP and support facilities to reduce greenhouse gas emissions without reducing the WTP waste 
processing capacity.  Reducing processing capacity would slow remediation of waste from tanks well 
past their design life, as well as jeopardizing the Hanford Site’s ability to meet the important deadlines 
set in the Consent Decree and the TPA.   

Offsetting emissions by obtaining emission reduction units or by sponsoring projects that permanently 
reduce carbon pollution may not be a viable option either unless the United State Congress appropriates 
additional funds.    Seeking even higher appropriations would be a significant challenge and one beyond 
USDOE Hanford’s ability to control. 

- For these reasons, USDOE proposes that Ecology exempt from the proposed Clean Air Rule 
section WAC 173-442-030(2) (d) Emissions from the U.S. Department of Energy Hanford Site. 

 

You may contact Bryan Trimberger, U.S. Department of Energy – Office of River Protectionat 509-376-
2674 if you have any questions. 
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Wilson, Sam (ECY)

From: David M. Ogrodnik <dmo@uw.edu>
Sent: Thursday, July 21, 2016 3:54 PM
To: ECY RE AQComments
Subject: University of Washington Seattle Campus -- Comments to Proposed Chapter 173-442 

WAC, Clean Air Rule (May 31, 2016)

Follow Up Flag: Follow up
Flag Status: Flagged

Good afternoon.

The University of Washington Seattle Campus (UW) has reviewed Chapter 173 442 WAC, Clean Air Rule, Unofficial
Proposed Rule, dated May 31, 2016; and has the following comments:

The regulation uses the terms: “external emission markets”, “external registry program”, “external GHG
emission reduction programs” and “external program”. Consider defining the term “external”.

Consider defining the term “allowance”.

The UW is likely to exceed compliance thresholds beginning compliance year period 2026 2028. The UW
generally agrees with the concept that emission reduction units (ERUs) must originate from GHG emission
reductions occurring within Washington, unless derived from allowances under WAC 173 442 170 [WAC 173
442 100(2)]. However, the UW proposes that all covered parties be exempt from the proposed limitations on
the use of allowances [WAC 173 442 170] should the market rate cost for in state ERUs exceed the national
market rate cost for allowances by 10%. This proposed exemption would: 1) achieve equivalent environmental
benefit, and 2) ensure that monies spent to reduce GHG emissions are actually reducing emissions in a cost
effective manner.

Thank you.

DAVID M. OGRODNIK, P.E., LEED AP
Facilities Project Engineer Environmental
Facilities Services, Campus Engineering

Plant Operations Annex 6, Box 352165
3978 Jefferson Road NE, Seattle, WA 98195 2165
206 221 4285 Office / 206 543 8420 Fax
dmo@uw.edu www.washington.edu/facilities/engr
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Appendix A 
 
A Report on the Health Impacts of Climate Change in Washington State 
 
Authors: Hilary Browning, Denise LaFlamme, Jerry Borchert, Joan Hardy, Clara Hard, Elizabeth Dykstra, 
and Ginny Stern 
 
Summary of Findings, Research, or Data 
 
Heat Waves 
 
Background and public health impact 
 

There will be a direct public health impact from increasing air temperatures due to climate 
change. Elevated air temperature is a risk factor for a number of heat-related illnesses including 
heat cramps, heat exhaustion, and heat stroke. 
Warm nighttime temperatures are more strongly associated with adverse health outcomes than 
are warm daytime temperatures (Gershunov et al. 2009; Kalkstein and Davis 1989). It has been 
proposed that elevated overnight lows hamper physiological recovery from daytime heat.  

 
Observations 
 

Both maximum and minimum air temperatures are predicted to increase in response to climate 
change. Already, from 1951 to 2010, there was an average increase of 0.6 °C (1.08 °F) in global 
maximum daily temperatures. Global minimum daily temperatures increased even more - by 0.8 
°C (1.44 °F), on average (Donat and Alexander 2012).  
In the Pacific NW the frequency of nighttime heat waves has increased over time (Bumbaco et 
al. 2013). 
A study by the Climate Impacts Group (CIG) found that, from 1980 - 2006 in Washington State, 
the risk of death from non-traumatic1  and circulatory2  causes was statistically significantly (P < 
0.05) elevated for all ages on most days of a heat event (Jackson et al. 2010).  

 
Projections 
 

The CIG projects that by 2085 there will be between 107 and 988 additional excess heat-related 
deaths per year in Seattle, and between 17 and 76 excess deaths in Eastern Washington 
(Spokane, Tri-Cities and Yakima) (Jackson et al. 2010). 

 
Vulnerability 
 

                                                           
1 ICD-9: 001-799; ICD-10: A00-R99 
2 ICD-9: 390-459; ICD-10:I00-I99, G45, G46 



 

Residents of the Pacific NW are particularly vulnerable to heat waves because of the rarity of 
this type of weather. Kalkstein and Davis (1989) determined that the “threshold” temperature 
for adverse health impacts for the Pacific Coast was only 30 °C (86 °F), compared to 43 °C (109.4 
°F) for Phoenix and Las Vegas.  
General risk factors for heat-related mortality and morbidity include urban living, low 
socioeconomic standing, young or old age, and not practicing preventative behaviors. These risk 
factors are reviewed in depth in McGeehin and Mirabelli (2001).  

 
Air Pollution  
 
Background and public health impact 
 

Climate change is expected to worsen air quality in the U.S. mainly due to increases in ozone 
and particulate matter air pollution in some areas (Luber et al. 2014).  
Ozone is the main contributor to smog and is produced from the interaction of sunlight with 
nitrous oxides (NOx) and volatile organic compounds (VOCs). Ozone air pollution mainly occurs 
in urban areas during warm summer months.   
Ozone has been associated with chest pain; aggravating bronchitis, emphysema and asthma; 
reduced lung function; inflammation of airways, and increased susceptibility to respiratory 
infections.   
Smoke contributes to particulate matter air pollution, especially fine particulate air pollution 
(less than 2.5 microns in diameter (PM2.5)).   
PM2.5 air pollution has been linked with a variety of health problems including decreased lung 
function, increased respiratory symptoms including asthma symptoms, nonfatal heart attacks, 
irregular heartbeat, and premature death in people with heart or lung disease.   

 
Observations 
 

PM2.5 air concentrations (as 24 hr. averages) were ≥ 135.4 ug/m3 for 14 days in Wenatchee 
during the 2012 wildfires which are defined as hazardous to health under the Washington Air 
Quality Index (WAQI).  The WAQI provides health-based warning levels associated with different 
levels of PM2.5 air concentrations (G. Palcisko, personal communication, October 14, 2015). 
A surveillance study by DOH, the Chelan-Douglas Health District and Kittitas County Public 
Health found a 2-fold increase in the number of children’s clinic and emergency department 
outpatient visits for asthma and respiratory and chest symptoms during 2012 wildfires in north 
central Washington compared to 2 weeks before the fires.  A 60% increase in outpatient visits 
was also observed for chronic obstructive pulmonary diseases excluding asthma for all age 
groups for the same time period (DOH et al. 2015).   
All areas of Washington are currently in compliance with the U.S. EPA’s ozone standards and 
Washington State has relatively low levels of ozone compared to other parts of the country.   

 
Projections 



 

 
Ground level ozone concentrations are expected to increase in parts of the U.S. due to increases 
in summer temperatures, mainly in the Northeast, South, Midwest and Southwest (Patz et al. 
2014; Garcia-Menendez et al. 2015).   
However, one study estimated that elevated local ozone concentrations could increase the 
number of cardiopulmonary deaths in King and Spokane counties by 63 and 37 people per year, 
respectively (Jackson et al. 2010).  
PM2.5 air pollution is expected to increase with climate change due to increases in forest fires 
(see Wildfires). 
Climate change is also expected to lengthen the pollen producing season and increase pollen 
production (Rogers et al. 2006; Ziska and Caulfield 2000) which may result in prolonged and 
increased allergy and asthma symptoms (reviewed in Gamble et al. 2008).     

 
Vulnerability  
 

Children, older adults and people with asthma and other lung and heart conditions are 
especially sensitive to impacts from PM2.5 and ozone air pollution.  Washington residents may 
be especially sensitive to these air pollutants due to higher rates of asthma in the state 
compared to the U.S. average (DOH 2014).   

 
Wildfires 
 
Background and public health impact 
 

Wildfires produce smoke that can be distributed over a large geographic area, potentially 
affecting many people.  Smoke from wildfires contains fine particulates and gases including 
carbon monoxide (Lipsett et al. 2012).  Fine particulates, also referred to as particulate matter 
less than 2.5 microns in diameter (PM2.5), can be carried deep into the lung when breathed.    
Exposure to wildfire smoke has been most strongly associated with respiratory health outcomes 
including respiratory symptoms, asthmatic symptoms, ER visits and hospital admissions for 
respiratory conditions (Liu et al. 2015).  Wildfire smoke has also been associated with 
cardiovascular effects including hospital admissions for cardiovascular symptoms.   

 
Observations 
 

From the mid-1980s onward the incidence of large wildfires (>400 hectares) in western forests 
increased, as has the length of the wildfire season and the amount of area burned. Specifically, 
Westerling et al. (2006) compared 1970 - 1986 to 1986 - 2003 and found that average wildfire 
season length increased by 78 days and the acreage burned increased more than six and half 
times. 
These changes are accompanied by a shift toward unusually warm springs, longer summer dry 
seasons, and drier vegetation, all of which are due in part to reduced winter precipitation, early 



 

melting of spring snowpack (Westerling et al. 2006), and drought influences (Westerling et al. 
2003). 
In 2015, 2.5% of Washington lands were burned by wildfires, compared to 1%, 0.4% and 0.8% in 
2014, 2013 and 2012, respectively (DOH 2015).   

 
Projections 
 

Due to increased summer temperature and decreased summer precipitation, the area burned 
by fire in the Pacific NW is expected to double by the 2040s and quadruple by the 2080s, relative 
to the 1916 - 2006 average (Littell et al. 2010).  

 
Vulnerability 
 

Some studies have reported higher risks of cardiorespiratory health outcomes among older 
adults, children, and lower socioeconomic status populations associated with wildfire smoke 
exposures (Liu et al., 2015). 

 
Sea Level Rise and Tidal Flooding 
 
Background and public health impact 
 

Globally, sea level is rising in response to thermal expansion of water and melting of land-based 
ice (IPCC 2013).  
Local sea level is influenced by global sea level, and by two additional forces: (1) local changes in 
wind pushing water towards or away from the coast, and (2) tectonic forces that locally raise or 
lower the land itself (Mote et al. 2008). Washington State is affected by this final driver because 
the subduction of the Juan de Fuca plate under the North American plate is uplifting coastal land 
at a rate of 1-3 mm per year (Verdonck 2006).  
In spite of the mitigating effect of tectonic forces, some parts of Washington will still be affected 
by local sea level rise (Mote et al. 2008; see Projections).  
Local sea level rise would likely impact public health by contributing to coastal erosion and tidal 
flooding, in addition to relatively minor impacts on coastal drinking water supplies (Huppert et 
al. 2009).  

 
Observations 
 

Worldwide sea level rose an average of 3 mm (⅛ in.) per year from 1993 to 2012 (IPCC 2013). 
A review of the literature did not reveal any evidence of recent, past sea level rise in 
Washington.  

 
Projections 
 



 

Global sea level is projected to rise an additional 4.4 – 11.2 mm per year through the end of the 
21st century (IPCC 2013).  
According to the Intergovernmental Panel on Climate Change (IPCC), it is very likely that global 
mean sea level rise will contribute to upward trends in extremely high coastal water levels that 
can lead to tidal flooding (IPCC 2012).  
Due to the additive effects of tectonic forces and global sea level rise, some parts of Washington 
will experience local sea level rise in the next 100 years whereas others may not.  
The Climate Impacts Group estimates that the Olympic Coast will experience minimal sea level 
rise due to tectonic uplift, and that the central and southern coast will experience between 1 
and 18 inches by 2050. However, Puget Sound will experience between 3 and 22 inches of sea 
level rise by 2050, and 6 to 50 inches by 2100 (Mote et al. 2008).  
Note, however, that the Mote et al. (2008) stresses that: (1) these calculations have not formally 
quantified the probabilities, (2) sea level rise cannot be estimated accurately at specific 
locations, and (3) these numbers are for advisory purposes and are not actual predictions.  

 
Vulnerability 
 

Sea level rise is expected to increase flooding and erosion of beaches along Washington’s coast. 
Homes and infrastructure near the coast will be threatened by changes in shorelines as a result 
of erosion.  Several communities in southwest Washington and on Bainbridge Island have been 
identified as particularly susceptible to damage from beach erosion (Huppert et al., 2009).   
Many recognized tribal communities in Washington State have reservations near the coasts 
where sea level is expected to rise, and are at risk of being displaced from their land. Given that 
tribal cultural values are place-based, relocation due to environmental degradation is not an 
acceptable option (Grah and Beaulieu 2013). Sea level rise could also severely limit collection of 
important traditional food sources like shellfish (Lynn et al. 2013).  

 
Heavy Precipitation and River Flooding 
 
Background and public health impact 
 

Many studies have investigated the modelled impact of climate change upon weather extremes, 
including precipitation. There is strong agreement that the enhanced capacity of warm air to 
hold water vapor will increase the intensity of short-term precipitation (reviewed in Meehl et al. 
2005).  
The potential public health impacts of heavy precipitation include river flooding and diminished 
water quality. 
Flooding damages housing and critical infrastructure like landfills and sewer systems. Flooding 
can contaminate drinking water supplies with bacteria, chemicals or saltwater and contributes 
to contamination of housing with chemicals or mold (these impacts reviewed in Alderman et al. 
2012). However, there is still limited data about the health effects of floods in relation to 
morbidity (Ahern et al. 2005). 



 

 
Observations 
 

Total yearly precipitation did not change for the 30° - 50° latitude (including the United States) 
during the 20th century (Zhang et al. 2007).  
Many studies have demonstrated at least a modest increase in heavy precipitation events in 
Washington over the last 60 - 100 years (reviewed in Mass et al. 2011).  

 
Projections 
 

Annual mean precipitation in the Pacific NW is projected to remain steady throughout the 21st 
century (Mote and Salathé 2010). 
However, it is expected that precipitation in the Pacific NW will become more seasonally 
variable and erratic in the future. 
Most models forecast a decline in summertime precipitation and an increase in winter 
precipitation in the Pacific NW (Mote and Salathé 2010). Regional climate models also predict an 
increase in the number of extreme high precipitation days in the next fifty years, particularly 
around the Puget Sound and Olympic coast (Salathé et al. 2010).  
The impact of climate change on river flood risk in Washington varies by basin. In snow-
dominant watersheds, flood risk is likely to decrease due to reductions in snowpack (Hamlet and 
Lettenmaier 2007). Mixed snow-rain watersheds flood risk depends upon a complex set of 
conditions and could either decrease or increase, but may experience heightened winter 
flooding (Mantua et al. 2010). Rain-dominant watersheds will likely experience little change 
(Hamlet and Lettenmaier 2007). 

 
Vulnerability 
 

The largest increases in river flood frequency are predicted for catchments in Puget Sound, the 
west slopes of the Cascades in southwest Washington and in the lower elevations on the east 
side of the Cascades. Modeling predicts increasing flood magnitudes in western Washington and 
decreasing or unchanged flooding magnitudes in eastern Washington (Mantua et al. 2010).  

 
Drought and Snowpack 
 
Background and public health impact 
 

Drought is a hydrologic condition where local water supply (for any use) is notably less than the 
historical average.  In Washington State a drought emergency may be officially declared when 
the water supply for a geographical area is below seventy-five percent of normal, and the water 
shortage is likely to create undue hardships for various water uses and users (RCW 43.83B.400).  



 

Impacts to public health from drought include reduced availability of drinking water, failure of 
infrastructure due to low flows, and changes to water quality. Drought is also a contributing 
factor to increased wildfire activity (Westerling et al. 2003; Hessl et al. 2004).  
Drought can be caused by a variety of factors aside from net reduction in precipitation 
(rain/snow). Changes in the timing or type of precipitation can cause drought if it creates a 
condition where not enough water is available when it is needed. For instance, Washington 
State depends heavily upon melting snow (snowpack) to sustain water supplies during the drier 
summer months. Low accumulation snowpack over the winter can lead to drought in the 
summer.  
The capacity for snowpack to form is closely linked to air temperatures. Mountainous regions 
with winter air temperatures < -6 °C (21.2 °F) favor precipitation falling as snow, whereas 
regions averaging > 5 °C (41 °F) in midwinter tend to be dominated by rain (Hamlet and 
Lettenmaier 2007).  

 
Observations 
 

Since 2000, Washington has declared three statewide drought emergencies (in 2001, 2005, and 
2015). In 2006 the State declared a localized drought emergency in two watersheds on the 
Olympic peninsula.    
Statewide drought emergencies are not common. However, in six of the last 15 years the water 
supply drought advisory committee has been convened to evaluate snowpack and water supply 
conditions because formation of the normal winter snowpack was late or low.  
Furthermore, from 1950 to 2000 snowpack in the Cascades was observed to decline by 
approximately 29%. This decline is largely attributable to rising air temperature (Mote 2003; 
Mote et al. 2005). 

 
Projections 
 

Total snowpack is projected to decline an additional 38 - 46% by the 2040s, compared to the 
mean of the 1917 - 2006 water years. Low elevation snowpack is expected to be even more 
impacted: declines there will range between 49% and 58% by the 2040s, and will almost 
disappear by the 2080s (Elsner et al. 2010).  
Historically, the majority of basins that receive at least part of their precipitation as snow were 
centered along the Cascade Mountains and northern Washington. It is anticipated that by the 
2080s none of these watersheds will be dominated by snow, and that the mixed snow/rain 
watersheds of the central/southern Cascades and northeastern Washington will have 
completely lost their snowpack (Mantua et al. 2010). 
These changes in the way water is stored could lead to increased incidence of drought in the 
future if resource managers fail to adjust their management strategies.  

 
Vulnerability 
 



 

Agricultural interests are vulnerable to drought. The farmers most vulnerable to the impacts of 
drought are dryland farmers in the south central and east regions, berry farmers in the 
southwest/Olympic Peninsula region, and farmers with junior water rights in the south central 
region (Fontaine and Steinemann 2009).  
As with sea level rise (see Sea Level Rise and Tidal Flooding), some tribal communities are at 
risk of losing access to traditionally important food sources (i.e., salmon, lamprey) due to loss of 
snowpack and resulting streamflow (Dittmer 2013; Grah and Beaulieu 2013).  

 
Vector-Borne and Zoonotic Diseases 
 
Background and public health impact 
 

Several vector-borne and zoonotic diseases (VBZD) are present in Washington and human cases 
occur each year, although at lower numbers than are seen in much of the United States. The 
following are three high profile diseases that exist in Washington.  
West Nile virus (WNV) is a virus transmitted by mosquitos that first appeared in the United 
States in 1999 (Soverow et al. 2009). The virus first appeared in Washington in 2002, and in 2009 
the state had the highest number of human infections (36 cases from in-state exposure) to date. 
In 2015 there were 22 human cases, and 14% of mosquito pools that were tested were found 
positive for the virus.  
Approximately 80% of people infected with WNV are asymptomatic, while around 20% develop 
WNV fever (fever, headache, rash) and less than 1% develops WNV neuroinvasive disease 
(meningitis, encephalitis, paralysis).  
Sin Nombre virus is a highly pathogenic Hantavirus that infects North American deer mice 
(Peromyscus maniculatus) and can cause Hantavirus Pulmonary Syndrome (HPS) in humans 
(Mills et al. 2010a). Each year there are 1 to 5 cases reported, with most exposures occurring in 
eastern Washington. About 30% of cases are fatal.  
Lyme disease is caused by a bacterium (Borrelia burgdorferi) which is transmitted in Washington 
by the western black-legged tick, Ixodes pacificus (Stanek et al. 2012). Each year there are 1-3 
cases of Lyme disease from in-state tick exposure. Most of these cases come from exposure on 
the west side of the Cascade Mountains, which reflects the primary distribution of the Ixodes 
tick vectors.  
Along with flu-like symptoms and the classic bull’s-eye rash, joint, nervous, and heart 
complications can also occur. Tick surveillance and testing since 2010 has shown that 
approximately 2% of black-legged ticks in Washington are infected with B. burgdorferi. 

 
Observations 
 

VBZDs are influenced by climate through climate’s direct effects on the pathogen, vector, and 
host and their interactions with one another. Environmental factors, such as temperature, 
relative humidity, and precipitation, also directly influence vector-borne and zoonotic disease 
cycles (Tabachnick 2010).  



 

Western black-legged ticks are found primarily in western Washington with adult population 
activity most prevalent from February through early summer.  
West Nile virus has become endemic in south central Washington. The virus has been detected 
in 0.3% to 25% of tested mosquito samples every year since 2008.   
Surveillance by DOH in the early 1990s demonstrated that Hantavirus was present in deer 
mouse populations across Washington.  

 
Projections 
 

There is much that remains unknown about how climate change will impact VBZDs in 
Washington. However, any changes in VBZDs as a result of influence by climate change will likely 
be due to one (or a combination) of four primary mechanisms (Mills et al. 2010b): 
 

o Range shifts in host or vector distribution that brings these organisms into contact with 
new human populations (Moritz et al. 2008). 

o Changes in the population density of the host or vector that would change frequency of 
contact with humans; 

o Changes in the prevalence of infection in the host or vector population that would 
change the frequency of human contact with an infected host or vector; and 

o Changes in pathogen load in hosts or vectors that would affect the likelihood that 
human contact would result in pathogen transmission. Pathogen loading could be 
brought about by changes in rates of pathogen reproduction, replication, or 
development. 

 
Vulnerability 
 

All populations are at risk of vector-borne and zoonotic diseases, in one form or another. 
Those who work or recreate outside in parks or other undeveloped areas are at a greater risk for 
tick-borne diseases. 
Those who spend time outside in the late afternoon and evening during mosquito season are at 
the greatest risk for exposure to West Nile virus, particularly in south central Washington. 

 
Harmful Algal Blooms 
 
Background and public health impact 
 

Harmful algal blooms (HABs) are blooms of naturally occurring marine or freshwater algae that 
can produce potent toxins with harmful physiological effects (including illness or death) in 
wildlife and humans. People can be exposed to these toxins either through inhalation, ingestion 
of contaminated shellfish or fish or through direct skin contact, depending on the situation and 
species of algae. People can be exposed to freshwater biotoxins through drinking water and 
incidental ingestion of water during recreational activities.  



 

Bloom formation is favored by conditions of adequate light availability, warm water, 
stratification and high nutrient levels. Marine HABs typically bloom in Washington during the 
summer or in shoulder seasons when water temperatures are warmer than usual.  Freshwater 
HABs can occur throughout the year but are highest in late summer and fall in state lakes.  

 
Observations 
 

Researchers have noted an apparent increase in the global frequency, duration and geographic 
scope of harmful algal blooms in the last several decades of the 20th century (Hallegraeff 1993; 
Van Dolah 2000; Glibert et al. 2005).  
This increase has been attributed to various causes, including anthropogenic nutrient 
enrichment, ballast water discharge, and climate change (reviewed in Moore et al. 2011).  
The linkages between these factors and algal abundance, distribution, and bloom characteristics 
are complicated, and uncertainty currently hampers our ability to determine the exact cause of 
observed changes. Therefore we present the following observations as suggestive of changes in 
the ecosystem without necessarily limiting the causal explanation to climate change exclusively: 
 

o Trainer et al. (2003) noted that since the 1980s the dinoflagellate responsible for 
paralytic shellfish poisoning (PST; Alexandrium catenella) has slowly expanded its range 
from northern Puget Sound to the south. PSTs are now regularly found in all basins 
except Hood Canal (Moore et al. 2011). 

o Preliminary data analysis indicates that marine HAB closures in Puget Sound now occur 
earlier in the year than what was typical in the past (J. Borchert, personal 
communication, October 20, 2015). 

o Limited information on Puget Sound lowland lakes suggest that years with higher 
temperatures result in higher concentrations of microcystins and a greater number of 
lakes with toxins above state recreational guidance values (Hardy et al. 2015). 

o Warm water temperatures in lakes that drain into Puget Sound have been associated 
with the discharge of freshwater toxic blooms that bioaccumulate in marine shellfish 
(Preece et al. 2015a, Preece et al. 2015b). 

 
Projections 
 

Based on analysis of past events, Moore et al. (2009) identified a suite of weather and 
environmental conditions that precede the development of toxic events due to A. catenella in 
Puget Sound. These conditions are warm air and water temperatures, weak winds, low stream 
flow, and small tidal height variability.  
Applying this model to future estimates of climate variability indicates that the environmental 
conditions that favor toxic A. catenella blooms may increase by nearly 2 weeks per year by the 
end of the 21st century. Furthermore, blooms are predicted to begin earlier in the year and 
persist for longer (Moore et al. 2011).   



 

Extreme rainfall events (Anderson et al. 2012) and ocean acidification combined with nutrient 
limitation or temperature changes (Fu et al. 2012) also are hypothesized to have future impacts 
upon bloom development and toxicity levels, respectively.  

 
Vulnerability 
 

People who eat raw or cooked shellfish are most at risk for exposure to marine harmful algal 
blooms.  
People and animals that drink water from lakes with toxic blooms or ingest water during 
recreational activities are most at risk from freshwater HABs. 

 
Vibrio  
 
Background and public health impact 
 

Vibrio parahaemolyticus is a bacterium indigenous to marine and estuarine waters around the 
world. Vibrio parahaemolyticus is a common causative agent of food-borne gastroenteritis (food 
poisoning) and can present a serious health burden, especially to regions with high levels of raw 
or undercooked seafood consumption.  
Vibrio vulnificus is a related bacterium that typically causes more severe systemic illnesses, 
including necrotizing wound infections and septicemia. Vibrio vulnificus does not tolerate low 
temperatures or high salinity well (Kelly 1982) and has not been common in Washington.  
Temperature is the primary environmental predictor of vibrio abundance and distribution, and 
these organisms multiply rapidly when exposed to either warm water or warm ambient air 
temperatures (Johnson et al. 2012).  
In Washington, vibrio control is of special concern to the oyster industry. Vibrio 
parahaemolyticus can increase by four to eight times in oysters during intertidal exposure 
(Nordstrom et al. 2004) and by 50 to almost 800 times within 24 hours of oyster harvest, if 
exposed to a ≥ 26 °C (82.4 °F) environment (Gooch et al. 2002).  

 
Observations 
 

Anomalies in sea surface temperature, such as those associated with the El-Niño Southern 
Oscillation (ENSO), have occurred concurrent with vibrio outbreaks in Chile (González-Escalona 
et al. 2005), Peru (Martinez-Urtaza et al. 2008), Alaska (McLaughlin et al. 2005), and the Pacific 
NW (CDC 1998). 
Martinez-Urtaza et al. (2010) reviewed these cases and concluded that sea surface temperature 
intrusion can temporarily extend the geographic range and elevate the abundance of both V. 
parahaemolyticus and V. vulnificus.  
There is no definitive evidence of either an increase or decrease over time in vibrio abundance 
or illnesses due to vibrio (vibriosis) in Washington State.  



 

Vibrio vulnificus is currently present at very low, but detectable levels in Washington (Johnson et 
al. 2012). While this bacterium has not yet caused any confirmed illnesses or deaths in 
Washington, V. vulnificus is considered a potential emerging threat. 

 
Projections 
 

Elevated air and sea surface temperatures are both anticipated outcomes of climate change 
(IPCC 2013). Therefore, the observation that vibrios respond positively to warm ENSO conditions 
is suggestive of future vibrio range expansions and an increase in total abundance.   
However, a review of the literature found no formal projections of vibrio range or abundance, or 
future illnesses based upon climate change.  

 
Vulnerability 
 

Residents of the Pacific NW are vulnerable to Vibrio parahaemolyticus-associated gastroenteritis 
because of the prevalence of raw oyster consumption in this region. The Pacific NW is currently 
at lower risk of exposure to V. vulnificus than other parts of the United States (e.g., the Gulf 
Coast states) because this bacterium prefers water > 20 °C (68 °F) (Kelly 1982).  
Immunocompromised individuals, especially those with impaired liver function, appear to be at 
the greatest risk of severe infection leading to septicemia by either V. parahaemolyticus or V. 
vulnificus (Hlady and Klontz 1996). 
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Clare Breidenich 
WPTF GHG Committee Director      
Email: cbreidenich@aciem.us 

  



 

The Western Power Trading Forum (WPTF) offers these comments to the Washington Department of 
Ecology on its proposed Clean Air Rule (CAR).  WPTF is an organization of power marketers, generators, 
investment banks, public utilities and energy service providers, whose common interest is the 
development of competitive electricity markets in the Western United States. WPTF has over 80 
members participating in power markets within the western states, as well as other markets across the 
United States and Canada.    

As participants in electricity markets throughout the United States, and as regulated entities under 
California’s Greenhouse Gas (GHG) cap and trade program and the Regional Greenhouse Gas Initiative, 
WPTF members wish to ensure that state-implemented carbon regulations do not distort wholesale 
electricity markets or impair electrical system operations or grid reliability, and produce measurable 
emissions reductions at the lowest overall cost.  We believe these objectives are best achieved through 
the development of harmonized and linked emission trading programs for the electric sector across as 
large a footprint as possible.  

WPTF is concerned that the CAR under consideration in Washington would not be compatible with 
existing GHG trading programs or future programs that may arise under the Clean Power Plan (CPP).  As 
a result, the CAR will be inefficient and prone to emissions leakage across the regional power market.  
Additionally, the program design is unlikely to facilitate the development of a viable carbon market for 
Washington alone.  For these reasons, we recommend the Department of Ecology modify the CAR to 
establish a true allowance trading program.  We provide additional detail on these comments below. 

The CAR emission trading model is not compatible with the California program or options under the 
CPP 

The emissions trading approach taken by the CAR is characterized as a baseline and reduce program: 
covered entities are assigned individual emission targets and may create tradable emission reduction 
units (ERUs) by reducing emissions below the level of their individual targets. This approach is in 
contrast to a true a cap and trade, or allowance, program where entities are subject to an aggregate 
program cap and may trade allowances to ensure compliance with the cap.  Because the CAR does not 
establish an overall program cap denominated in allowances, the CAR cannot be bilaterally linked to 
other cap and trade programs, including existing programs in California and RGGI.  

The CAR’s baseline and reduce trading model is also not compatible with the trading options provided 
for in the CPP.  Although the CAR anticipates that the regulation of emissions from electric generators 
will transition to the CPP once the CPP is in effect1, how this transition will occur and what form the 
state’s implementation of the CPP will take is not clear. 

If the CPP survives legal challenge, then all states will be required to reduce emissions from electric 
generation. WPTF expects that many states will give serious consideration to allowance trading 
programs to comply with the CPP, providing for the possibility of a regional trading system to reduce 
GHG emissions from the electricity sector.  Ecology would need to adopt a completely different model 
for the electricity sector to take advantage of opportunities for trading under the CPP.  

                                                           
1 Proposed WAC 173-442-040(4) 



The CAR will be ineffective in reducing state electricity sector emissions due to emissions leakage  

The proposed CAR would impose carbon compliance costs on gas generators in Washington, but not on 
electricity imports.  This disparate treatment of emissions will incentivize the displacement of in-state 
gas generation by imported electricity. Even if carbon costs are low ($4-$6/metric ton), imposition of 
these costs may well be sufficient to make the import of electricity from higher emitting resources more 
cost-effective than in-state gas generation.  Thus, although the CAR may give the appearance of 
reducing emissions from electric generation in Washington, realistically it is more likely to simply shift 
emissions outside the state.  

 The CAR is unlikely to facilitate the development of a viable carbon market 

Although the CAR allows for emissions trading, the small scale of the program, its inability to be 
bilaterally linked to other carbon markets, and other program design features will impair the formation 
of a robust and liquid carbon market.  This means that the efficiency and cost reductions that normally 
result from emissions trading are not likely to be realized in Washington.  

The small number of entities covered by the program, prohibition of participation by third 
parties, and the inability to link with other state programs, means the number of market 
participants will be extremely low – 24 for the program’s first compliance period.  
Because the program requires covered entities to purchase emission reductions units (ERUs) 
only for the portion of emissions above their entity caps, rather than all emissions, the overall 
demand for ERUs will be low, and carbon will not be fully priced into emissions.  
Critical market infrastructure, such as the ERU registry, verification systems and procedures for 
Ecology approval of ERUs, will not be in place as of the program start date.  Ecology has not 
provided guidance on any timeline or process to develop this infrastructure.  
The CAR anticipates that allowances from external programs, most likely the California cap and 
trade program, will be the source for a high proportion of ERUs during the first few compliance 
periods.  Availability of California allowances for Washington entity compliance is uncertain, due 
to the likely objection of California entities to such use, and the fact that the California Air 
Resources Board would need to modify its program and formally approve such use before it 
could occur.  
 

In closing, WPTF supports an allowance trading approach that would be a far more effective and 
efficient means of reducing emissions than the proposed approach in the CAR.  For the electricity sector, 
eventual linkage of Washington’s program with similar programs in the west will be critical for ensuring 
a uniform carbon price signal to generators within the regional power market.  This will ensure a level 
playing field for similarly situated resources, avoid electricity market distortions and mitigate emissions 
leakage across states.  WPTF urges the Department of Ecology to make changes to its program as 
outlined here, in order to create a more effective regulation that will be cohesive with existing GHG 
trading programs and future programs under the CPP. 





E-mail

RE: Chapter 173-442 WAC, Clean Air Rule 

WestRock‘s comments focus on two issues:  1) the need for the proposed rule to recognize early 
action projects taken to reduce greenhouse gases, and 2) the need for appropriate crediting of 
GHG savings associated with the use of combined heat and power technology (CHP).

Tacoma Mill’s CHP System 



– 

Creating a Fair Program 

Not 
providing the same treatment for existing CHP facilities as is provided to new CHP facilities 
creates a huge economic disadvantage to the facilities that, in fact, should be rewarded for their 
early actions.

∑ ቀ130,000݉ݐ ∗ ଵ.଻ଵ଴଴ ݅ ∗ ௠௧ቁଶ଼௜ୀ଴ = ∑ܯܯ$11 ൬ቀ252,000− ݐ130,000݉ ∗ ଵ.଻ଵ଴଴ ݅ቁ ∗ ௠௧൰ଶ଼௜ୀ଴ = ܯܯ$77



.  DOE should clarify that that existing 
CHP projects should be allowed to generate ERUs under the CAR. 

CHP helps mitigate costs to energy consumers due to projected shortage of ERUs. 

The Forest Products Industry Is Part of the Solution

https://www.fueleconomy.gov/feg/contentIncludes/co2_inc.htm
  



CHP and the baseline 

Conclusion 























From: Dan Wilson
To: ECY RE AQComments
Subject: Labor Ommitted from Announcement
Date: Thursday, June 02, 2016 3:20:26 PM

Thanks for sending the DOE release update on CR-102. In the announcement I noticed that you
 referenced business and environmental stakeholders but nothing regarding Labor’s involvement.
 Not sure if that was intentional or a mistake. The USW was a part of the CERT here in Washington,
 as well as partnering with Kaiser and other businesses here in our state. As in California we have
 engaged early on over carbon emissions reductions and the preservation of our good paying middle
 class jobs.
 
Dan Wilson 
President Local 338 
United Steelworkers (509) 924-2650

This message is a PRIVILEGED AND CONFIDENTIAL communication. This message and all attachments are a private communication
 sent by the United Steelworkers or a labor affiliate and may be confidential or protected by privilege. If you are not the intended
 recipient, you are hereby notified that any disclosure, copying, distribution or use of the information contained in or attached to this
 message is strictly prohibited. Please notify the sender of the delivery error by replying to this message, and then delete it from your
 system. Thank you. 

 



















Working Group on Seafood and Energy

July 21, 2016

Re: Clean Air Rule

Comments from the Working Group on Seafood & Energy

The Working Group on Seafood and Energy is a trade association (application for 501(C)(6) 
status pending) representing seafood producers, suppliers, tribes, fishing communities, and 
other people who depend on healthy oceans. The group helps leaders on the working 
waterfront evaluate and advance policies that reduce carbon pollution in order to maintain 
thriving fisheries and coastal economies. Currently, members are mainly in Washington state, 
where consequences of a high-CO2 world threaten productive fisheries and marine foodwebs 
that support more than 42,000 jobs and $1.7 billion in economic activity. Making a living from 
the sea is becoming more difficult due to climate change, ocean acidification, toxic algae 
blooms, loss of oxygen in seawater, and loss of viable habitat in rivers, estuaries and marine 
waters.  Therefore, we support well-designed policies to reduce carbon pollution, and we 
recognize that states such as Washington can play a vital role in defining the toolkit for U.S. 
action to tackle this problem. 

To the best of our knowledge, no Washington seafood companies or treaty tribes emit enough 
carbon to be regulated as emitters by the Clean Air Rule (CAR). However, all would benefit from 
a sound policy that delivers verifiable, cost-effective reductions in carbon emissions and (the 
ultimate purpose) lower CO2 concentrations in the atmosphere and the sea.  Many tribes and 
participants in the seafood industry are also potential producers of emissions-reduction 
projects. These comments are offered to help build a sound foundation to support 
development of functional future markets for verifiable emissions reductions.

We welcome the Department of Ecology’s effort to develop a cap on carbon emissions in 
Washington; the revised version unveiled this spring is an improvement. This measure has 
potential to be a useful step toward an integrated system to cap and price carbon pollution and 
reinvest the proceeds to accelerate the transition to a cleaner economy. In particular, we 
appreciate the development of a cap that creates a framework for private-sector emissions 
trading; the gradually decreasing threshold for covered entities (from 100,000 tons in 2020 to 
70,000 by 2035); the provision allowing emissions-reduction credits generated either in 



Washington or out of state; and the inclusion of a reserve to ensure continuing reductions in 
emissions as business grows. We also applaud the decision to acknowledge early actions by 
businesses that have already made the effort to become more efficient, by requiring fewer 
reductions the more efficient a business already is. 
 
 
The current draft of the CAR 
  

1. Avoid ruling out offsets derived from biosequestration of carbon either on land or in 
saltwater systems. Biosequestration can be a powerful means of removing carbon from 
the atmosphere, which is the real goal of this measure. Some vegetated marine 
ecosystems (notably including certain saltmarsh and seagrass systems) can bury carbon 
at very high annual rates, producing high-quality, permanent offsets. The Verified 
Carbon Standard protocol for Tidal Wetlands and Seagrass (

 ) provides a robust framework for ensuring the integrity of these projects.  
Washington has extensive estuaries, forests, and farmlands that could significantly 
enhance carbon burial, and projects that provide this important service should be able 
to earn carbon-sequestration revenues under the CAR. Tribes and other participants in 
the Working Group have significant potential to generate offsets through estuarine 
restoration projects, which also provide many other benefits, including critical habitat 
for important marine species and other ecosystem services, making them ideal “added-
value” offset projects. The CAR should be written carefully to avoid inadvertently or pre-
emptively locking out such promising sources of sequestration in the future.  

2. Permit use of offsets from energy efficiency improvements that deliver verifiable 
reductions in fuel consumption (e.g. where a fuel flow meter and fuel purchase records 
provide corroborating, redundant proof of genuine reductions in fuel burned). Energy 
efficiency improvements are often called the “low-hanging fruit” of carbon reduction: 
we feel it would be a mistake to forego the significant verifiable emissions savings 
available from efficiency improvements. Additionally, efficiency improvements in fuel-
consuming enterprises can generate clean-tech jobs while reducing GHG emissions. 

 
Thank you for this opportunity to provide comments on the proposed Clean Air Rule. Seeing the 
CAR enacted in its strongest and most effective form is important to the treaty tribes, seafood 
producers, and fishing communities that the Working Group represents. Please feel free to 
contact us for more information on the Working Group on Seafood and Energy, or for more 
details on the recommendations outlined herein. 
 
Best Regards, 
 
Working Group on Seafood and Energy 
PO Box 30615  
Seattle, WA 98103 
(206)579-2407 
Additional Signatories: 
 



Scott Coughlin 
27 years as a commercial salmon fisherman 
Sustainable Fisheries Consultant 
Seattle, WA 
 
Terry Williams 
Fisheries, Natural Resources, and Treaty Rights Office Commissioner for the Tulalip Tribes 
Marysville, WA 
 
Steve Minor 
Co-Chairman of the Pacific Northwest Crab Industry Advisory Panel 
AbundantOceans Partnership 
Seattle, WA 
 
Erling Skaar 
Owner, F/V North American (commercial crab vessel and salmon tender), 50 years in fishing 
Owner of GenTech, Inc 
Seattle, WA 
 
Larry Soriano 
45 years in the commercial fishing industry 
President of Western Pioneer 
Seattle, WA 
 
Mark Phillips 
Power Fuel Savers 
Fitch Fuel Catalyst, Commercial Fishing Specialist 
Shoreline, WA 
 
Bob Allen 
Owner, Marine Engine & Repair (MER Equipment) 
Seattle, WA 
 
Lars Matthiesen 
Owner, Highland Refrigeration (supplier to commercial fishing vessels, 50 years) 
Seattle, WA 
 
Brad Warren 
25 years as a commercial fishing journalist and consultant 
Seattle, WA 
 
Julia Sanders 
Editor, Ocean Acidification Report 
Seattle, WA 



























































































 

 

                                                           

 



 

 

                                                           
3 Report found at 
http://www.arb.ca.gov/cc/capandtrade/emissionsmarketassessment/emissionsmarketassessment.htm 
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48 Meeting April 6, 2016 included WSPA, Ecology, DOL and the Governor’s office to specifically discuss the point of 
obligation for fuels.  
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55 1mm MT/8291 MT digester=~120systemsx2digesters/system=240digesters; 120systems x 14dairy’s/system 
=1680dairy farm’s 



                                                          



 

 



 

 

                                                           
58 Proposed amendments to California Health & Safety Code § 95943, available at 
http://www.arb.ca.gov/cc/capandtrade/draft-ct-reg_071216.pdf.   
59 Proposed amendments to California Health & Safety Code § 95945. 
60 Id. § 95945(a)(3). 



 

 

Ecology severely understated the costs of the CAR

                                                           
61 Report found at 
http://www.arb.ca.gov/cc/capandtrade/emissionsmarketassessment/emissionsmarketassessment.htm 
 



 

 

SECTION 7 - DECLINING “HARD” CAP AND THE RESERVE 
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Section 8 -RULE ADMINISTRATION  

                                                           



 

 

Section 9 - MISCELLANEIOUS TECHNICAL ITEMS  
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