AMENDATORY SECTION (Amending WSR 11-05-064, filed 2/11/11, effective
3/14/11)

WAC 173-26-020 Definitions. In addition to the definitions and
concepts set forth in RCW 90.58.030, as amended, and the other imple-
menting rules for the Washington State Shoreline Management Act, as
used herein, the following words and phrases shall have the following
meanings:

(1) "Act"™ means the Washington State Shoreline Management Act,
chapter 90.58 RCW.

(2) "Adoption by rule'™ means an official action by the department
to make a local government shoreline master program effective through
rule consistent with the requirements of the Administrative Procedure
Act, chapter 34.05 RCW, thereby incorporating the adopted shoreline
master program or amendment into the state master program.

(3)(a) "Agricultural activities” means agricultural uses and
practices including, but not limited to: Producing, breeding, or in-
creasing agricultural products; rotating and changing agricultural
crops; allowing land used for agricultural activities to lie fallow in
which it is plowed and tilled but left unseeded; allowing land used
for agricultural activities to lie dormant as a result of adverse ag-
ricultural market conditions; allowing land used for agricultural ac-
tivities to lie dormant because the land is enrolled in a local,
state, or federal conservation program, or the land iIs subject to a
conservation easement; conducting agricultural operations; maintain-
ing, repairing, and replacing agricultural equipment; maintaining, re-
pairing, and replacing agricultural facilities, provided that the re-
placement facility is no closer to the shoreline than the original fa-
cility; and maintaining agricultural lands under production or culti-
vation;

(b) "Agricultural products™ includes, but is not limited to, hor-
ticultural, viticultural, floricultural, vegetable, fruit, berry,
grain, hops, hay, straw, turf, sod, seed, and apiary products; feed or
forage for livestock; Christmas trees; hybrid cottonwood and similar
hardwood trees grown as crops and harvested within twenty years of
planting; and livestock including both the animals themselves and ani-
mal products including, but not Ilimited to, meat, upland Tfinfish,
poultry and poultry products, and dairy products;

(c) "Agricultural equipment”™ and "agricultural facilities” in-
cludes, but is not limited to:

(i) The following used in agricultural operations: Equipment; ma-
chinery; constructed shelters, buildings, and ponds; fences; upland
finfish rearing facilities; water diversion, withdrawal, conveyance,
and use equipment and facilities including, but not limited to, pumps,
pipes, tapes, canals, ditches, and drains;

(i1) Corridors and facilities for transporting personnel, live-
stock, and equipment to, from, and within agricultural lands;

(iii1) Farm residences and associated equipment, lands, and fa-
cilities; and

(iv) Roadside stands and on-farm markets for marketing fruit or
vegetables; and

(d) "Agricultural land” means those specific land areas on which

agricultural activities are conducted ((as—ef—thedate—ofF adoption—of
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(4) "Amendment”™ means a revision, update, addition, deletion,
and/or reenactment to an existing shoreline master program.

(5) "Approval™ means an official action by a local government
legislative body agreeing to submit a proposed shoreline master pro-
gram or amendments to the department for review and official action
pursuant to this chapter; or an official action by the department to
make a local government shoreline master program effective, thereby
incorporating the approved shoreline master program or amendment iInto
the state master program.

(6) "Aquaculture™ means the culture or farming of fish, shell-
fish, or other aquatic plants and animals. Aquaculture does not iIn-
clude the harvest of wild geoduck associated with the state managed
wi ldstock geoduck fishery.

(7) "Channel migration zone (CMZ)" means the area along a river
within which the channel(s) can be reasonably predicted to migrate
over time as a result of natural and normally occurring hydrological
and related processes when considered with the characteristics of the
river and its surroundings.

(8) "Critical areas"™ as defined under chapter 36.70A RCW includes
the following areas and ecosystems:

(a) Wetlands;

(b) Areas with a critical recharging effect on aquifers used for
potable waters;

(c) Fish and wildlife habitat conservation areas;

(d) Frequently flooded areas; and

(e) Geologically hazardous areas.

(9) "Department™ means the state department of ecology.

(10) "Development regulations™ means the controls placed on de-
velopment or land uses by a county or city, including, but not limited
to, zoning ordinances, critical areas ordinances, all portions of a
shoreline master program other than goals and policies approved or
adopted under chapter 90.58 RCW, planned unit development ordinances,
subdivision ordinances, and binding site plan ordinances together with
any amendments thereto.

(11) "Document of record™ means the most current shoreline master
program officially approved or adopted by rule by the department for a
given local government jurisdiction, including any changes resulting
from appeals filed pursuant to RCW 90.58.190.

(12) "Drift cell,” "drift sector,”™ or "littoral cell” means a
particular reach of marine shore in which littoral drift may occur
without significant interruption and which contains any natural sour-
ces of such drift and also accretion shore forms created by such
drift.

(13) "Ecological functions™ or "shoreline functions™ means the
work performed or role played by the physical, chemical, and biologi-
cal processes that contribute to the maintenance of the aquatic and
terrestrial environments that constitute the shoreline®s natural eco-
system.

(14) "Ecosystem-wide processes'™ means the suite of naturally oc-
curring physical and geologic processes of erosion, transport, and
deposition; and specific chemical processes that shape landforms with-
in a specific shoreline ecosystem and determine both the types of hab-
itat and the associated ecological functions.
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(15) "Feasible™ means, for the purpose of this chapter, that an
action, such as a development project, mitigation, or preservation re-
quirement, meets all of the following conditions:

(a) The action can be accomplished with technologies and methods
that have been used in the past in similar circumstances, or studies
or tests have demonstrated in similar circumstances that such ap-
proaches are currently available and likely to achieve the intended
results;

(b) The action provides a reasonable likelihood of achieving its
intended purpose; and

(c) The action does not physically preclude achieving the proj-
ect"s primary intended legal use.

In cases where these guidelines require certain actions unless
they are infeasible, the burden of proving infeasibility is on the ap-
plicant.

In determining an action"s iInfeasibility, the reviewing agency
may weigh the action®s relative public costs and public benefits, con-
sidered iIn the short- and long-term time frames.

(16) "Fill" means the addition of soil, sand, rock, gravel, sedi-
ment, earth retaining structure, or other material to an area water-
ward of the OHWM, in wetlands, or on shorelands in a manner that rai-
ses the elevation or creates dry land.

(17) "Floating home™ means a single-family dwelling unit con-
structed on a float, that is moored, anchored, or otherwise secured in
waters, and is not a vessel, even though it may be capable of being
towed.

(18) "Floating on-water residence™ means any floating structure
other than a floating home, as defined by this chapter:

(a) That is designed or used primarily as a residence on the wa-
ter and has detachable utilities; and

(b) Whose owner or primary occupant has held an ownership inter-
est in space in a marina, or has held a lease or sublease to use space
in_a marina, since a date prior to July 1, 2014.

(19) "Flood plain™ 1is synonymous with one hundred-year Tflood
plain and means that land area susceptible to inundation with a one
percent chance of being equaled or exceeded in any given year. The
limit of this area shall be based upon flood ordinance regulation maps
or a reasonable method which meets the objectives of the act.

((18))) (20) "Floodway'™ means the area, as identified In a mas-
ter program, that either:

(a) Has been established iIn federal emergency management agency
flood insurance rate maps or floodway maps; or

(b) Consists of those portions of a river valley lying streamward
from the outer limits of a watercourse upon which flood waters are
carried during periods of flooding that occur with reasonable regular-
ity, although not necessarily annually, said floodway being identi-
fied, under normal condition, by changes in surface soil conditions or
changes in types or quality of vegetative ground cover condition, top-
ography, or other indicators of flooding that occurs with reasonable
regularity, although not necessarily annually. Regardless of the meth-
od used to identify the floodway, the floodway shall not include those
lands that can reasonably be expected to be protected from flood wa-
ters by flood control devices maintained by or maintained under li-
cense from the federal government, the state, or a political subdivi-
sion of the state.

((19)) (21) "Geotechnical report™ or 'geotechnical analysis"
means a scientific study or evaluation conducted by a qualified expert
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that includes a description of the ground and surface hydrology and
geology, the affected land form and i1ts susceptibility to mass wast-
ing, erosion, and other geologic hazards or processes, conclusions and
recommendations regarding the effect of the proposed development on
geologic conditions, the adequacy of the site to be developed, the iIm-
pacts of the proposed development, alternative approaches to the pro-
posed development, and measures to mitigate potential site-specific
and cumulative geological and hydrological impacts of the proposed de-
velopment, including the potential adverse iImpacts to adjacent and
down-current properties. Geotechnical reports shall conform to accep-
ted technical standards and must be prepared by qualified professional
engineers or geologists who have professional expertise about the re-
gional and local shoreline geology and processes.

((28))) (22) "Grading™ means the movement or redistribution of
the soil, sand, rock, gravel, sediment, or other material on a site iIn
a manner that alters the natural contour of the land.

(b)) (23) "Guidelines" means those standards adopted by the
department to implement the policy of chapter 90.58 RCW for regulation
of use of the shorelines of the state prior to adoption of master pro-
grams. Such standards shall also provide criteria for local govern-
ments and the department in developing and amending master programs.

((2»)) (24) "Local government”™ means any county, iIncorporated
city or town which contains within its boundaries shorelines of the
state subject to chapter 90.58 RCW.

((23))) (25) "Marine™ means pertaining to tidally influenced wa-
ters, iIncluding oceans, sounds, straits, marine channels, and estua-
ries, including the Pacific Ocean, Puget Sound, Straits of Georgia and
Juan de Fuca, and the bays, estuaries and inlets associated therewith.

((24))) (26)(a) "Master program'™ or "shoreline master program"
shall mean the comprehensive use plan for a described area, the use
regulations together with maps, diagrams, charts, or other descriptive
material and text, a statement of desired goals, and standards devel-
oped In accordance with the policies enunciated in RCW 90.58.020 and
the applicable guidelines. As provided In RCW 36.70A.480, the goals
and policies of a shoreline master program for a county or city ap-
proved under chapter 90.58 RCW shall be considered an element of the
county or city"s comprehensive plan. All other portions of the shore-
line master program for a county or city adopted under chapter 90.58
RCW, 1including use regulations, shall be considered a part of the
county or city"s development regulations.

(b) "Comprehensive master program update'™ means a master program
adopted for compliance with RCW 90.58.080(2) that fully achieves the
procedural and substantive requirements of the department®s shoreline
master program guidelines effective January 17, 2004, as now or here-
after amended;

(c) "((kimited)) Master program amendment™ means ((a—master—pro-
gram)) an amendment that (( HHt
stantive—topies—and—which)) iIs not intended to meet the complete re-
quirements of a comprehensive master program update. Master program
amendments include locally initiated amendments to address specific
procedural and/or substantive topics as well as amendments adopted to
meet the periodic review requirements of RCW 90.58.080(4).

((25))) (27) ""May" means the action is acceptable, provided it
conforms to the provisions of this chapter.

((26))) (28) "Must™ means a mandate; the action is required.

(D)) (29) "Nonwater-oriented uses™ means those uses that are
not water-dependent, water-related, or water-enjoyment.
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((28))) (30) "Priority habitat” means a habitat type with unique
or significant value to one or more species. An area classified and
mapped as priority habitat must have one or more of the following at-
tributes:

e Comparatively high fish or wildlife density;

Comparatively high fish or wildlife species diversity;

Fish spawning habitat;

Important wildlife habitat;

Important fish or wildlife seasonal range;

Important fish or wildlife movement corridor;

Rearing and foraging habitat;

Important marine mammal haul-out;

Refugia habitat;

Limited availability;

High vulnerability to habitat alteration;

Unique or dependent species; or

Shellfish bed.

priority habitat may be described by a unique vegetation type
or by a dominant plant species that is of primary importance to fish
and wildlife (such as oak woodlands or eelgrass meadows). A priority
habitat may also be described by a successional stage (such as, old
growth and mature forests). Alternatively, a priority habitat may con-
sist of a specific habitat element (such as a consolidated marine/
estuarine shoreline, talus slopes, caves, snags) of key value to fish
and wildlife. A priority habitat may contain priority and/or nonprior-
ity fish and wildlife.

((29)) (31) "Priority species”™ means species requiring protec-
tive measures and/or management guidelines to ensure their persistence
at genetically viable population levels. Priority species are those
that meet any of the criteria listed below.

(a) Criterion 1. State-listed or state proposed species. State-
listed species are those native fish and wildlife species legally des-
ignated as endangered (WAC 232-12-014), threatened (WAC 232-12-011),
or sensitive (WAC 232-12-011). State proposed species are those fTish
and wildlife species that will be reviewed by the department of fish
and wildlife (POL-M-6001) for possible listing as endangered, threat-
ened, or sensitive according to the process and criteria defined in
WAC 232-12-297.

(b) Criterion 2. Vulnerable aggregations. Vulnerable aggregations
include those species or groups of animals susceptible to significant
population declines, within a specific area or statewide, by virtue of
their inclination to congregate. Examples include heron colonies, sea-
bird concentrations, and marine mammal congregations.

(c) Criterion 3. Species of recreational, commercial, and/or
tribal importance. Native and nonnative fish, shellfish, and wildlife
species of recreational or commercial iImportance and recognized spe-
cies used for tribal ceremonial and subsistence purposes that are vul-
nerable to habitat loss or degradation.

(d) Criterion 4. Species listed under the federal Endangered Spe-
cies Act as either proposed, threatened, or endangered.

((38)) (32) "Provisions™ means policies, regulations, stand-
ards, guideline criteria or environment designations.

((3H)) (33) "Restore,”™ ™"restoration”™ or "ecological restora-
tion” means the reestablishment or upgrading of impaired ecological
shoreline processes or functions. This may be accomplished through
measures including, but not limited to, revegetation, removal of iIn-
trusive shoreline structures and removal or treatment of toxic materi-

0 0 0.0 0 0 0 0 0 0 0
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als. Restoration does not imply a requirement for returning the shore-
line area to aboriginal or pre-European settlement conditions.

((32))) (34) "Shall"™ means a mandate; the action must be done.

((33))) (35) "Shoreline areas” and 'shoreline jurisdiction”
means all "shorelines of the state"™ and "shorelands™ as defined in RCW
90.58.030.

((34))) (36) "Shoreline modifications”™ means those actions that
modify the physical configuration or qualities of the shoreline area,
usually through the construction of a physical element such as a dike,
breakwater, pier, weir, dredged basin, fill, bulkhead, or other shore-
line structure. They can iInclude other actions, such as clearing,
grading, or application of chemicals.

((35))) (37) "Should™ means that the particular action is re-
quired unless there is a demonstrated, compelling reason, based on
policy of the Shoreline Management Act and this chapter, against tak-
ing the action.

((36))) (38) "significant vegetation removal'™ means the removal
or alteration of trees, shrubs, and/or ground cover by clearing, grad-
ing, cutting, burning, chemical means, or other activity that causes
significant ecological impacts to functions provided by such vegeta-
tion. The removal of invasive or noxious weeds does not constitute
significant vegetation removal. Tree pruning, not including tree top-
ping, where i1t does not affect ecological functions, does not consti-
tute significant vegetation removal.

((3H)) (39) '"State master program'” means the cumulative total
of all shoreline master programs and amendments thereto approved or
adopted by rule by the department.

((38))) (40) "Substantially degrade™ means to cause significant
ecological impact.

((39)) (41) "Water-dependent use'™ means a use or portion of a
use which cannot exist in a location that is not adjacent to the water
and which is dependent on the water by reason of the iIntrinsic nature
of its operations.

((48))) (42) "water-enjoyment use™ means a recreational use or
other use that facilitates public access to the shoreline as a primary
characteristic of the use; or a use that provides for recreational use
or aesthetic enjoyment of the shoreline for a substantial number of
people as a general characteristic of the use and which through loca-
tion, design, and operation ensures the public"s ability to enjoy the
physical and aesthetic qualities of the shoreline. In order to qualify
as a water-enjoyment use, the use must be open to the general public
and the shoreline-oriented space within the project must be devoted to
the specific aspects of the use that fosters shoreline enjoyment.

((4H)) (43) "Water-oriented use™ means a use that is water-de-
pendent, water-related, or water-enjoyment, or a combination of such
uses.

((4>)) (44) "water quality” means the physical characteristics
of water within shoreline jurisdiction, including water quantity, hy-
drological, physical, chemical, aesthetic, recreation-related, and bi-
ological characteristics. Where used in this chapter, the term "water
quantity” refers only to development and uses regulated under this
chapter and affecting water quantity, such as impermeable surfaces and
storm water handling practices. Water quantity, for purposes of this
chapter, does not mean the withdrawal of ground water or diversion of
surface water pursuant to RCW 90.03.250 through 90.03.340.

((43))) (45) "Wwater-related use™ means a use or portion of a use
which 1is not intrinsically dependent on a waterfront Ilocation but
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whose economic viability is dependent upon a waterfront location be-
cause:

(a) The use has a functional requirement for a waterfront loca-
tion such as the arrival or shipment of materials by water or the need
for large quantities of water; or

(b) The use provides a necessary service supportive of the water-
dependent uses and the proximity of the use to its customers makes its
services less expensive and/or more convenient.

AMENDATORY SECTION (Amending WSR 96-20-075, filed 9/30/96, effective
10/31796)

WAC 173-26-030 Master programs required—State master program
contents. ((H)) Chapter 90.58 RCW requires all local governments
with shorelines of the state within their boundaries to develop and
administer a shoreline master program. The state master program Is the
cumulative total of all shoreline master programs and amendments
thereto approved or adopted by rule by the department, together with
any changes pursuant to WAC 173-26-040. Local governments which are
required to develop and administer shoreline master programs are lis-
ted in WAC 173-26-080.

(((2)—All—sheFe4+ne—masteF—p¥egFams—adepted—by—#efe#enee—+n—ehap—

ter—17/3-19-WAC—existing—as—of-the—effective—date—ofthis—chapters—re-
v FoLl F | obF nd i I o .
the—staterasterprogrars,—as—defined—heretn-))

AMENDATORY SECTION (Amending WSR 11-05-064, filed 2/11/11, effective
3/14/11)

WAC 173-26-060 State master program—Records maintained by de-
partment. The department shall maintain records for all master pro-
grams currently in effect and subsequent amendments thereto. Master
program records shall be organized consistent with the state master
program register and shall be available for public viewing and inspec-
tion during normal business hours at the headquarters of the depart-
ment.

Records of master programs no longer in effect will be relocated
in accordance with the records retention schedule approved by the
state records committee.

Such records should be maintained In two groups of files as fol-
lows:

(1) Shoreline master program working files corresponding to each
proposed master program or amendment containing, where applicable:

(a) Initial submittal from local government per WAC 173-26-110;

(b) ((ReeeFd—ef—ﬂet+ee—te—{he—pHbl+e——+nte¥ested—part+es——agen—
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€©))) The department®s letter denying, approving as submitted or
approving alternatives together with findings and conclusions and
amended text and/or maps;

((®H)) (c) Documents related to any appeal of the department®s
action on the amendment;

((€eD)) (d) Supplemental materials including:

(1) Interested party mailing list;

(i1) Comment letters and exhibits from federal, state, local, and
tribal agencies;

(ii1) Comment letters and exhibits from the general public;

(iv) ((Recorded—tapes)) Recordings and/or a summary of hearing
oral testimony;

(v) A concise explanatory statement, iIf adopted by rule.

(2) State master program Tfiles, containing the master program
currently in effect, with all text and map amendments incorporated,
constituting the official state master program approved document of
record.

AMENDATORY SECTION (Amending WSR 11-05-064, filed 2/11/11, effective
3/14/11)

WAC 173-26-080 Master programs required of local governments.
The following local governments, listed alphabetically by county, are
required to develop and administer a shoreline master program:

Adams County.

Asotin County.
Asotin, city of.
Clarkston, city of.

Benton County.
Benton City, city of.
Kennewick, city of.
Prosser, city of.
Richland, city of.
West Richland, city of.

Chelan County.
Cashmere, city of.
Chelan, city of.
Entiat, town of.
Leavenworth, city of.
Wenatchee, city of.

Clallam County.
Forks, city of.
Port Angeles, city of.
Sequim, city of.

Clark County.
Battle Ground, city of.
Camas, city of.
LaCenter, ((®ewn)) city of.
Ridgefield, ((tewn)) city of.
Vancouver, city of.
Washougal, city of.
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Woodland, city of.

Columbia County.
Dayton, city of.
Starbuck, town of.

Cowlitz County.
Castle Rock, city of.
Kalama, city of.
Kelso, city of.
Longview, city of.
Woodland, city of.

Douglas County.
Bridgeport, town of.
Coulee Dam, city of.
East Wenatchee, city of.
Rock Island, town of.

Ferry County.
Republic, town of.

Franklin County.
Mesa, town of.
Pasco, city of.

Garfield County.
((Pomeroys—6city—o¥:))

Grant County.
Coulee City, city of.
Coulee Dam, city of.
Electric City, city of.
Grand Coulee, city of.
Krupp, town of.
Moses Lake, city of.
Soap Lake, city of.
Wilson Creek, town of.

Grays Harbor County.
Aberdeen, city of.
Cosmopolis, city of.
Elma, city of.
Hoquiam, city of.
McCleary, town of.
Montesano, city of.
Ocean Shores, city of.
Westport, city of.

Island County.
Coupeville, town of.
Langley, city of.
Oak Harbor, city of.

Jefferson County.

Port Townsend, city of.
King County.

Auburn, city of.

Beaux Arts Village, town of.

Bellevue, city of.
Black Diamond, city of.

[9]
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Bothell, city of.
Burien, city of.
Carnation, town of.
Covington, city of.
Des Moines, city of.
Duvall, city of.
Enumclaw, city of.
Federal Way, city of.
Hunts Point, town of.
Issaquah, city of.
Kenmore, city of.
Kent, city of.
Kirkland, city of.
Lake Forest Park, city of.
Maple Valley, city of.
Medina, city of.
Mercer Island, city of.
Milton, city of.
Normandy Park, city of.
North Bend, city of.
Pacific, city of.
Redmond, city of.
Renton, city of.
Sammamish, city of.
Sea-Tac, city of.
Seattle, city of.
Shoreline, city of.
Skykomish, town of.
Snoqualmie, city of.
Tukwila, city of.
Woodinville, city of.
Yarrow Point, town of.

Kitsap County.
Bremerton, city of.
Port Orchard, city of.
Poulsbo, city of.

Bainbridge Island, city of.

Kittitas County.
Cle Elum, city of.
Ellensburg, city of.
South Cle Elum, town of.

Klickitat County.
Bingen, town of.
Goldendale, city of.
White Salmon, town of.

Lewis County.

Centralia, city of.
Chehalis, city of.
Morton, city of.
Napavine, city of.
Pe EINl, town of.
Toledo, city of.
Vader, city of.
Winlock, city of.

[ 101]
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Lincoln County.

Odessa, town of.
Reardan, town of.

((Spragues—city—o¥))

Mason County.

Shelton, city of.

Okanogan County.

Brewster, town of.
Conconully, town of.
Coulee Dam, city of.
Elmer City, town of.
Okanogan, city of.
Omak, city of.
Oroville, town of.
Pateros, town of.
Riverside, town of.
Tonasket, town of.
Twisp, town of.
Winthrop, town of.

Pacific County.

Pend

Ilwaco, town of.
Long Beach, town of.
Raymond, city of.
South Bend, city of.

Oreille County.

Cusick, town of.

lone, town of.

Metaline, town of.
Metaline Falls, town of.
Newport, city of.

Pierce County.

Bonney Lake, city of.
Buckley, city of.
Dupont, city of.
Eatonville, town of.
Fife, city of.

Gig Harbor, city of.
Lakewood, city of.
Milton, city of.
Orting, city of.
Pacific, city of.
Puyallup, city of.
Roy, city of.

Ruston, town of.
South Prairie, town of.
Steilacoom, town of.
Sumner, city of.
Tacoma, city of.

University Place, city of.

Wi lkeson, town of.

San Juan County.

Friday Harbor, town of.

Skagit County.

[11]
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Anacortes, city of.
Burlington, city of.
Concrete, town of.
Hamilton, town of.

La Conner, town of.
Lyman, town of.

Mount Vernon, city of.
Sedro Woolley, city of.

Skamania County.
North Bonneville, city of.
Stevenson, town of.

Snohomish County.
Arlington, city of.
Bothell, city of.
Brier, city of.
Darrington, town of.
Edmonds, city of.
Everett, city of.
Gold Bar, town of.
Granite Falls, town of.
Index, town of.
Lake Stevens, city of.
Lynnwood, city of.
Marysville, city of.
Monroe, city of.
Mountlake Terrace, city of.
Mukilteo, city of.
Snohomish, city of.
Stanwood, city of.
Sultan, town of.
Woodway, town of.

Spokane County.
Latah, town of.
Liberty Lake, town of.
Medical Lake, town of.
Millwood, town of.
Rockford, town of.
Spokane, city of.
Spokane Valley, city of.
Waverly, town of.

Stevens County.
Chewelah, city of.
Kettle Falls, city of.
Marcus, town of.
Northport, town of.

Thurston County.
Bucoda, town of.
Lacey, city of.
Olympia, city of.
Tenino, town of.
Tumwater, city of.

Wahkiakum County.
Cathlamet, town of.

[ 12 ] 0TS-8348.6



Walla Walla County.
Prescott, city of.
Waitsburg, town of.
walla Walla, city of.

Whatcom County.
Bellingham, city of.
Blaine, city of.
Everson, city of.
Ferndale, city of.
Lynden, city of.
Nooksack, city of.
Sumas, city of.

Whitman County.
Albion, town of.
Colfax, city of.
Malden, town of.
Palouse, city of.
Pullman, city of.
Rosalia, town of.
Tekoa, city of.

Yakima County.
Grandview, city of.
Granger, town of.
Mabton, city of.
Naches, town of.
Selah, city of.
Toppenish, city of.
Union Gap, city of.
Wapato, city of.
Yakima, city of.
Zillah, city of.

AMENDATORY SECTION (Amending WSR 96-20-075, filed 9/30/96, effective
10/31796)

WAC 173-26-090 Locallv init ted reV|ew——Per|od|c reV|eWL—PubI|c
involvement ((en it

)) and approval procedures (@D)

Locally initiated master program review.

Each local government should ((pertedically)) review ((&)) Iits

shoreline master program ((under—its—jurisdiction)) and make amend-
ments ((to—the—master—program)) deemed necessary to reflect changing
local circumstances, new |nformat|on or |mproved data. ((Each—lecal
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’ 05)) Local
00vernments are encouraqed to consult deoartment QU|dance for applica-
ble new information on emerging topics such as sea level rise.

(2) Periodic review requirements.

(a) Following the comprehensive updates required by RCW
90.58.080(2), each local government shall conduct a review of their
master program at least once every eight years on a schedule estab-
lished in the act. Following the review, local governments shall, if
necessary, revise their master programs. This review and revision is
referred to in this section as the periodic review.

(b) Deadlines for periodic review. Local governments must take
action to review, and if necessary, revise their master programs ac-
cording to the schedule established in RCW 90.58.080 (4)(b). Deadlines
for completion of periodic review are as follows:

Table WAC 173-26-090.1
Deadlines for Completion of Periodic Review

Reviews must be Affected counties and the
completed on or before cities and towns within:
June 30th of:

2019/2027* King, Pierce, Snohomish.
2020/2028* Clallam, Clark, Island,
Jefferson, Kitsap, Mason,

San Juan, Skagit
Thurston, Whatcom.

2021/2029* Benton, Chelan, Cowlitz,
Douglas, Kittitas, Lewis,
Skamania, Spokane,
Yakima.

2022/2030* Adams, Asotin, Columbia,
Ferry, Franklin, Garfield,
Grant, Grays Harbor,
Klickitat, Lincoln,
Okanogan, Pacific, Pend
Oreille, Stevens
Wahkiakum, Walla Walla,
Whitman.

*And every eight years thereafter.

(c) Taking legislative action.

(1) The periodic review must be accomplished through legislative
action. Legislative action means the adoption of a resolution, motion,
or ordinance fTollowing notice and a public hearing including, at a
minimum, Ffindings that a review and evaluation has occurred and iden-
tifying the revisions made, or that a revision was not needed and the
reasons therefore. Legislative findings that no revisions are needed
are referred to iIn this section as ""findings of adequacy."

(i1) Legislative action includes two components. It includes a
review of the shoreline master program and 1t includes the adoption of
either fTindings of adequacy or any amendments necessary to bring the
program into compliance with the requirements of the act.

(iii) Legislative actions concluding the periodic review must be
Tfollowed by department approval.

(d) The required minimum scope of review.

(1) The purpose and scope of the periodic review as established
by the act is:

(A) To assure that the master program complies with applicable
law and guidelines in effect at the time of the review; and
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(B) To assure consistency of the master program with the local
government"s comprehensive plan and development requlations adopted
under chapter 36.70A RCW, if applicable, and other local requirements.

(ii) The review process provides the method for bringing shore-
line master programs into compliance with the requirements of the act
that have been added or changed since the last review and for respond-
ing to changes in guidelines adopted by the department, together with
a _review for consistency with amended comprehensive plans and requla-
tions. Local governments should also incorporate amendments to reflect
changed circumstances, new information, or improved data. The review
ensures that shoreline master programs do not fall out of compliance
over time through inaction.

(iii) The periodic review is distinct from the comprehensive up-
dates required by RCW 90.58.080(2). The presumption in the comprehen-
sive update process was that all master programs needed to be revised
to comply with the full suite of ecology guidelines. By contrast, the
periodic review addresses changes in_ requirements of the act and
guidelines requirements since the comprehensive update or the last pe-
riodic review, and changes for consistency with revised comprehensive
plans and requlations, together with any changes deemed necessary to
reflect changed circumstances, new information or improved data. There
iS no minimum requirement to comprehensively revise shoreline invento-
ry and characterization reports or restoration plans.

(3) Procedures for conducting periodic reviews.

(a) Public participation program.

(i) In conducting the periodic review, the department and local
governments, pursuant to RCW 90.58.130, shall make all reasonable ef-
forts to inform, fully involve and encourage participation of all in-
terested persons and private entities, tribes, and agencies of the
federal, state or local government having interests and responsibili-
ties relating to shorelines of the state and the local master program.
Local governments may follow the public participation procedures under
either the standard local process outlined in WAC 173-26-100, or the
optional joint review process outlined in WAC 173-26-104.

(i1) Counties and cities ((planning—under—chapter—36-70A—RCW5))
shall establish and broadly disseminate to the public a public partic-

ipation program identifying procedures whereby ((propesed—amendments))
prehenstve—plan—and—developmentregulatrons—relat-

review of the ((eem

F—the-—state)) shoreline master program will be con-
sidered by the local governing body consistent with RCW ((36-#0A-130))
36.70A.140. Such procedures shall provide for early and continuous
public participation through broad dissemination of informative mate-
rials, proposals and alternatives, opportunity for written comments,
public meetings after effective notice, provision for open discussion,
and consideration of and response to public comments.

The public participation program should include a schedule for
the periodic review and identify when legislative action on the review
and update component are proposed to occur. The public participation
program should also inform the public of when to comment on the scope
of the review and proposed changes to the master program. Counties and
cities may adjust the public participation program to best meet the
intent of the participation requirement.

(b) Review and analysis to determine need for revisions.

(1) Review amendments to the act and shoreline master program
guidelines.

Local governments must review amendments to chapter 90.58 RCW and
department guidelines that have occurred since the master program was
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last amended, and determine if local amendments are needed to maintain
compliance. The department will maintain a checklist of legislative
and rule amendments to assist local governments with this review. The
department will provide technical assistance to ensure local govern-
ments address applicable changes to the act and master program guide-
lines.

(i1) Review relevant comprehensive plans and regulations.

Local governments must review changes to the comprehensive plan
and development requlations to determine if the shoreline master pro-
gram policies and regulations remain consistent with them.

WAC 173-26-191 (1)(e) and 173-26-211(3) provide quidance on de-
termining internal consistency. It is the responsibility of the local
government to assure consistency between the master program and other
elements of the comprehensive plan and development regulations. Local
governments should document the consistency analysis to support pro-
posed changes.

(iii) Additional review and analysis. Local governments should
consider during their periodic review whether to incorporate any
amendments needed to reflect changed circumstances, new information or
improved data as described under subsection (1) of this section. Local
governments should consider whether the significance of the changed
circumstances, new information or improved data warrants amendments.

(c) Take leqislative action.

(i) At the end of the review process, counties and cities must
take legislative action declaring the review process complete.

(i1) The notice of hearing for legislative actions that are in-
tended to address the periodic review process must state that the ac-
tions to be considered are part of the periodic review process under
RCW 90.58.080(4).

(i11) The findings for any legislative action on the periodic re-
view process must state that the action is intended to satisfy the re-
quirements of RCW 90.58.080(4).

(iv) A local government that determines after review that amend-
ments are not needed shall adopt a resolution, motion, or ordinance
declaring findings of adequacy. Findings of adequacy are a local writ-
ten determination that no revisions to a shoreline master program are
needed to comply with the requirements of RCW 90.58.080(4).

(d) Submittal to the department.

(1) A local government that determines amendments are needed
shall submit the amendments to the department consistent with WAC
173-26-110.

(i1) A local government that determines amendments are not needed
shall submit the Tfollowing in lieu of the requirements of WAC
173-26-110:

(A) A resolution or ordinance declaring findings of adequacy.

(B) Evidence of compliance with applicable public notice and con-
sultation requirements.

(C) Copies of all public, agency and tribal comments received
during any applicable public comment periods, or where no comments
have been received, a statement to that effect.

(D) A completed checklist demonstrating review elements have been
considered, and are either inapplicable or have already been addressed
through previous locally initiated amendments prior to the scheduled
periodic review.

(e) State process for approving periodic reviews.

(i) The department must issue a formal approval of any amendment
or findings of adequacy. Department approval is necessary to affirma-
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tively conclude the periodic review process, to confirm that state re-
view of local action has occurred, and to establish a definitive ap-
peal window consistent with RCW 90.58.190.

(i1) Where the local government final action includes master pro-
gram _amendments, local governments and the department shall follow ap-
plicable adoption procedures described in WAC 173-26-120.

(i11) Where the local government final action is to adopt find-
ings of adequacy, the department shall follow applicable adoption pro-
cedures described in WAC 173-26-120. The department shall review the
findings of adequacy solely for consistency with RCW 90.58.080(4) and
this section.

AMENDATORY SECTION (Amending WSR 96-20-075, filed 9/30/96, effective
10/31796)

WAC 173-26-100 Standard local process for approving/Zamending
shoreline master programs. This section establishes local procedures
for approving new master programs and preparing comprehensive master
program updates required by RCW 90.58.080(2). A local government that
proposes master program amendments may follow these procedures or the
optional joint review process outlined in WAC 173-26-104.

Prior to submittal of a new or amended master program to the de-
partment, local government shall solicit public and agency comment
during the drafting of proposed new or amended master programs. The
degree of public and agency involvement sought by local government
should be gauged according to the level of complexity, anticipated
controversy, and range of issues covered iIn the draft proposal. Recog-
nizing that the department must approve all master programs before
they become effective, early and continuous consultation with the de-
partment is encouraged during the drafting of new or amended master
programs. For local governments planning under chapter 36.70A RCW, lo-
cal citizen involvement strategies should be implemented that ((#n-
sure)) ensure early and continuous public participation consistent
with WAC ((365-195-600)) 365-196-600.

At a minimum, local government shall:

(1) Conduct at least one public hearing to consider the draft
proposal;

(2) Publish notice of the hearing In one or more newspapers of
general circulation in the area iIn which the hearing is to be held.
The notice shall include:

(a) Reference to the authority(s) under which the action(s) 1is
proposed;

(b) A statement or summary of the proposed changes to the master
program;

(c) The date, time, and location of the hearing, and the manner
in which iInterested persons may present their views; and

(d) Reference to the availability of the draft proposal for pub-
lic ((#nspectron—at—the local—governynent—ofFrce—or—upon—request)) re-
view;

(3) Consult with and solicit the comments of any persons, groups,
federal, state, regional, or local agency, and tribes, having inter-
ests or responsibilities relating to the subject shorelines or any
special expertise with respect to any environmental impact. The con-
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sultation process should include adjacent local governments with ju-
risdiction over common shorelines of the state;

(4) Where amendments are proposed to a county or regional master
program which has been adopted by cities or towns, the county shall
coordinate with those jurisdictions and verify concurrence with or de-
nial of the proposal. For concurring jJurisdictions, the amendments
should be packaged and processed together. The procedural requirements
of this section may be consolidated for concurring jurisdictions;

(5) Solicit comments on the draft proposal from the department
prior to local approval. For local governments planning under the
Growth Management Act, the local government shall notify both the de-
partment and the department of ((
oepment)) commerce of its intent to adopt shoreline policies or regula-
tions, ((attleast—sixty—daysprior—to—Finaltoecalapproval;)) pursuant
to RCW 36.70A.106;

(6) Comply with chapter 43.21C RCW, the State Environmental Poli-
cy Act; and

(7) Approve the proposal and submit for final agency approval as
outlined in WAC 173-26-110.

NEW SECTION

WAC 173-26-104 Optional joint review process for amending shore-
line master programs. This section establishes an optional joint re-
view process a local government may elect to use for master program
amendments other than comprehensive updates. The process combines the
local and state public comment periods required by RCW 90.58.090. Rec-
ognizing that the optional review process requires close coordination
in conducting a joint public review, early and continuous consultation
with the department is required during the drafting of amendments. The
department and local government should work collaboratively to address
local interests while ensuring proposed amendments are consistent with
the policy of RCW 90.58.020 and applicable guidelines.

(1) Local government solicits early public and agency feedback.

(a) Prior to commencing the amendment process, local governments
shall notify the department of intent to develop an amendment under
the optional joint review process.

The department will provide shoreline master program amendment
checklists to help local governments identify issues to address. The
checklists will not create new or additional requirements beyond the
provisions of this chapter. The checklists are intended to aid in the
preparation and review of master program amendments.

(b) Prior to submittal of a master program amendment to the de-
partment, local government shall solicit public and agency comment
during the drafting of proposed amendments.

(i) The degree of public and agency involvement sought by local
government should be gauged according to the level of complexity, an-
ticipated controversy, and range of issues covered in the draft pro-
posal.

(i1) Local government shall make all reasonable effort to consult
with and solicit comments of any persons, groups, federal, state, re-
gional, or local agency, and tribes, having interests or responsibili-
ties relating to the subject shorelines or any special expertise with
respect to any environmental iImpact. The consultation process should
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include adjacent Ilocal governments with jurisdiction over common
shorelines of the state, where applicable.

(iti1) For local governments planning under chapter 36.70A RCW,
local citizen iInvolvement strategies should be implemented to ensure
early and continuous public participation consistent with WAC
365-196-600.

(c) Where amendments are proposed to a county or regional master
program which has been adopted by cities or towns, the county shall
coordinate with those jurisdictions and verify concurrence with or de-
nial of the proposal. For concurring jurisdictions, the amendments
should be packaged and processed together. The procedural requirements
of this section may be consolidated for concurring jurisdictions.

(2) Local government and ecology conduct joint public comment pe-
riod.

At a minimum, local governments and the department shall conduct
the following steps:

(a) Local governments planning under the Growth Management Act
shall notify the department of commerce of its intent to adopt shore-
line policies or regulations, pursuant to RCW 36.70A.106.

(b) Local governments shall comply with chapter 43.21C RCW, the
State Environmental Policy Act.

(c) Local governments and the department will provide a formal
public comment period.

(i) Provide a public comment period of at least thirty days. The
local government will provide reasonable notice and opportunity for
written comment to all parties of record who expressed interest re-
garding the proposal. The department will provide notice to the state
interested parties list of persons, groups, agencies, and tribes that
have requested in writing notice of proposed master programs or amend-
ments generally or for a specific subject matter.

(i1) Conduct at least one joint local/state public hearing to
consider the draft proposal. The local government will publish notice
of the joint local/state hearing in one or more newspapers of general
circulation in the area in which the hearing is to be held. The notice
shall include:

(A) Reference to the authority(s) under which the action(s) 1is
proposed;

(B) The date, time, and location of the hearing, and the manner
in which iInterested persons may present their views;

(C) A statement or summary of the proposed changes to the master
program; and

(D) Reference to the availability of the draft proposal for pub-
lic review.

(d) Local governments shall make available to the public and
shall accept comment on the following materials:

(i) Amended text clearly identifying the proposed changes;

(i1) Any amended environment designation map(s), showing both ex-
isting and proposed designations, with justification for changes;

(ifi) A summary of proposed amendments together with explanatory
text indicating the scope and intent of the proposal; and

(iv) An initial submittal checklist and other supporting material
indicating how the proposed amendment is consistent with the policy of
RCW 90.58.020 and applicable guidelines.

(e) Local governments shall prepare a response to public com-
ments.

(i) Within thirty days after the close of the joint public com-
ment period, the local government shall document the submitted com-
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ments and prepare a written response to the public comments. The re-
sponse may identify changes to the proposed amendment in response to
public comments. Any proposed changes shall be evaluated by the local
government for consistency with the policy of RCW 90.58.020 and appli-
cable guidelines.

(i1) A local government may request additional time to prepare
responses. Such requests will be accompanied by estimates of addition-
al time needed.

(3) Local government obtains initial determination from the de-
partment.

(a) After conducting the joint public comment period, and prior
to local government adoption, the local government shall submit the
proposed amendment to the department for initial review. In addition
to providing the public comment record of materials, initial submittal
shall include:

(i) Documentation of all public comments received during the com-
ment period;

(i1) Local jurisdiction responses to public comments;

(i11) Description of any proposed amendments as a result of the
public testimony, with findings supporting the consistency of the pro-
posed amendments with the policy of RCW 90.58.020 and applicable
guidelines;

(iv) Updated text and map amendments.

(b) The department shall provide the local government an initial
determination of whether or not the proposal is consistent with the
policy of RCW 90.58.020 and applicable guidelines.

(i) The department will provide the initial determination within
thirty days of submittal. For complex proposals, the department may
indicate to the local government that a longer review period of up to
forty-five days is needed.

(i1) If the department®s initial determination is that the pro-
posal 1is consistent with applicable laws and rules, the department
will provide a written statement of initial concurrence.

(iti1) If the department concludes that the proposal is not con-
sistent with applicable laws and rules, the department will provide a
written statement describing the specific areas of concern.

(4) Approve the proposal. After receiving the initial determina-
tion from the department, the local government adopts the amendment
through resolution or ordinance and submits it for final agency appro-
val as outlined in WAC 173-26-110.

AMENDATORY SECTION (Amending WSR 11-05-064, filed 2/11/11, effective
3/14/11)

WAC 173-26-110 Submittal to department of proposed master pro-
grams/amendments. A master program or amendment proposed by local
government shall be submitted to the department for its review and
formal action. Submittals may be in digital format. A complete submit-
tal shall include ((&wo—copites—o¥)) the following, where applicable:

(1) Documentation (i.e., signed resolution or ordinance) that the
proposal has been approved by the local government;

(2) If the proposal includes text amending a master program docu-
ment of record, it shall be submitted in a form that can replace or be
easily incorporated within the existing document. Amended text shall
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show strikeouts for deleted text and underlining for new text, clearly
identifying the proposed changes. At the discretion of the department,
strikeouts and underlined text may not be required provided the new or
deleted portions of the master program are clearly identifiable;

(3) Amended environment designation map(s), showing both existing
and proposed designations, together with corresponding boundaries de-
scribed in text for each change of environment. All proposals for
changes 1In environment designation and redesignation shall provide
written justification for such based on existing development patterns,
the biophysical capabilities and limitations of the shoreline being
considered, and the goals and aspirations of the local citizenry as
reflected in the locally adopted comprehensive land use plan;

(4) A summary of proposed amendments together with explanatory
text iIndicating the scope and intent of the proposal, staff reports,
records of the hearing, and/or other materials which document the ne-
cessity for the proposed changes to the master program;

(5) Evidence of compliance with chapter 43.21C RCW, the State En-
vironmental Policy Act, specific to the proposal;

(6) Evidence of compliance with the public notice and consulta-
tion requirements of either WAC 173-26-100 or 173-26-104;

(7) Copies of all public, agency and tribal comments received,
including a record of names and addresses of interested parties in-
volved iIn the Ilocal government review process or, where no comments
have been received, a comment to that effect.

(8) A summary of amendments made in response to comments re-
ceived.

(9) A copy of the applicable master program submittal checklist:

(a) For comprehensive master program updates, a checklist comple-
ted iIn accordance with WAC 173-26-201 ((()H—-—and)) (3)(a) and (h).

((€9)) (b) For periodic reviews prepared under RCW 90.58.080(4),
a checklist completed in accordance with WAC 173-26-090.

(c) For locally initiated amendments, a checklist and any sup-
porting material demonstrating consistency with RCW 90.58.020 and ap-
plicable guidelines.

(10) For comprehensive master program updates, copies of the in-
ventory and characterization, use analysis, restoration plan and cumu-
lative Impacts analysis.

AMENDATORY SECTION (Amending WSR 96-20-075, filed 9/30/96, effective
10/31796)

WAC 173-26-120 State process for approving/Zamending shoreline
master programs. Review and approval of master programs and amend-
ments by the department shall follow the procedures set forth below((=

FORMAL—REVAEW:)). The state public comment period under subsection
(2) of this section does not apply to master programs adopted under
the optional joint review process of WAC 173-26-104.

(1) Formal review for completeness:

(a) The department shall review the submitted master program or
amendment for compliance with either WAC 173-26-100 or 173-26-104, and
173-26-110. The department shall notify the local government iIn writ-
ing when i1t determines that a complete submittal has been received.
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(b) If the submittal is determined to be incomplete, the depart-
ment will identify the deficiencies and so notify the local government
in writing. The review process will not ((commenee)) begin until the
department determines the submittal is complete.

(2) State public comment period:

For local governments that have followed WAC 173-26-100, the de-
partment shall follow the procedures below:

(a) The department shall provide reasonable notice and opportuni-
ty for written comment to all parties of record who expressed interest
regarding the local government proposal and to all persons, groups,
agencies, and tribes that have requested in writing notice of proposed
master programs or amendments generally or for a specific subject mat-
ter. The comment period shall be at least thirty days, unless the de-
partment determines that a lack of complexity or controversy surround-
ing the proposal supports a shorter period.

((3)) (b) For master program or amendment proposals involving
local governments planning under chapter 36.70A RCW, the department
shall provide notice to the department of (( :

)) commerce of its intent to ((eemmenee)) begin for-
mal review of the local government proposal.

((4)) (c) At the department"s discretion, it may conduct a pub-
lic hearing during the comment period in the jurisdiction proposing
the master program or amendment.

))) (d) If the department conducts a hearing pursuant to sub-
section (({4))) (c) of this section, it shall publish notice of the
hearing iIn at least one newspaper of general circulation in the area
affected by the master program. The public notice shall include:

((®)) () A description of the proposed master program or

amendment;
((b))) (1) Reference to the authority under which the action 1is
proposed;

((€e))) (i) The dates, times, and locations of the public hear-
ing, and the manner in which interested persons may obtain copies of
the proposal and present theilr views.

For master program or amendment proposals involving adoption by
rule, the notice of the hearing shall be published at least once in
each of the three weeks immediately preceding the hearing in one or
more newspapers of general circulation in the county in which the
hearing is to be held.

((€8))) (e) WwWithin fifteen days after the close of the depart-
ment"s public comment period, the department shall request of the lo-
cal government submitting the proposal a review of the issues if any,
identified by the public, iInterested parties, groups, agencies, and
tribes, and a written response as to how the proposal addresses the
identified issues consistent with the policy of RCW 90.58.020 and the
applicable guidelines. Local government shall submit its response to
the department within forty-five days of the date of the department-s
letter requesting a response. If no response is received by the de-
partment within the forty-five-day period, the department may proceed
with action on the proposal according to subsection ((H)) (3) of
this section. Within the forty-five-day period, the local government
may request in writing additional time to prepare a response.

((ARPPROVAL:
»)) (3) Approval:
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(a) Within thirty days after receipt of the Ilocal government
written response pursuant to subsection ((€6))) (2)(e) of this sec-
tion, or fTor jurisdictions that followed WAC 173-26-104, after deter-
mination of completeness pursuant to subsection (1)(a) of this sec-
tion, the department shall:

(i) Make written findings and conclusions regarding the consis-
tency of the proposal with the policy of RCW 90.58.020 and the appli-
cable guidelines;

(ii) For amendments adopted under WAC 173-26-100, provide a re-
sponse to the issues identified in subsection ((6))) (2)(e) of this
section; and

(iii1) Either approve the proposal as submitted, recommend specif-
ic changes necessary to make the proposal consistent with chapter
90.58 RCW policy and its applicable guidelines, or deny the proposal
in those instances where no alteration of the proposal appears likely
to be consistent with the policy of RCW 90.58.020 and the applicable
guidelines. The written findings and conclusions shall be provided to
the 1local government((s)) and made available to all iInterested per-
sons, parties, tribes, groups, and agencies of record on the proposal.

(A) In reaching its determination of consistency with the policy
of RCW 90.58.020 and the applicable guidelines, the department shall
approve those parts of a master program relating to shorelines unless
it determines that the submitted parts are not consistent with the
policy of RCW 90.58.020 and the applicable guidelines.

(B) The department shall approve those parts of a master program
relating to shorelines of statewide significance only after determin-
ing the program provides for optimum implementation of the statewide
interest as set forth in the policy of RCW 90.58.020 and the applica-
ble guidelines.

(((@)—tnr—cases—where—thepropesal—is—approved—as—submitteds—the
program—eor—arendment—shall—be

- local—government—approving—the
=) o
(b) 1T the department recommends changes to the proposal, within
thirty days after the department ((wma#ks)) provides the written find-
ings and conclusions to the local government pursuant to this subsec-
tion ((A)) (3), the local government may:

(i) Agree to the proposed changes ((——Reee+pt—by—the—department

m+ttal—)) by ertten notlce to the deDartment The department shall

provide written notice of the local government acceptance ((shaH—be
pFev+ded—by—the—department)) to aII partles of record((——+n—seeh—ea—

(i1) Submit an alternative proposal. If, in the opinion of the
department, the alternative is consistent with the purpose and intent
of the changes originally proposed by the department In this subsec-
tion (((H)) (3) and with the policy of RCW 90.58.020 and the applica-
ble guidelines, it shall approve the alternative changes and provide
ertten notlce to all partles of record ((r—suveh—eases—the—effee-
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IT the department determines the alternative proposal is not con-
sistent with the purpose and intent of the changes proposed by the de-
partment, the department may either deny the alternative proposal or
at the request of local government start anew with the review and ap-
proval process beginning ((at)) in WAC 173-26-120.

((€68))) (c) Department notice of final action.

(1) Promptly after approval or disapproval of a local govern-
ment"s shoreline master program or amendment, the department shall
publish a notice consistent with RCW 36.70A.290 that the shoreline
master program or amendment has been approved or disapproved. This no-
tice must be filed for all shoreline master programs or_ amendments.

(ii1) If the notice is for a local government that does not fully
plan under RCW 36.70A.040, the department must, on the day the notice
is published, notify the leqgislative authority of the applicable local
government by telephone or electronic means, followed by written com-
munication as necessary, to ensure that the local government has re-
ceived the full written decision of the approval or disapproval.

(d) Effective date.

(1) A master program or amendment thereto takes effect ((when
and)) iIn such form as it |s approved or adopted by rule by the depart—

)). The effective date is fourteen days from the
date of the department"s written notice of final action to the local
government stating the department has approved or rejected the propos-
al.

(ii) For master programs adopted by rule, the effective date is
governed by RCW 34.05.380.

(iii) The department®"s written notice to the local government
must conspicuously and plainly state that it is the department®s final
decision and that there will be no further modifications to the pro-

posal .

AMENDATORY SECTION (Amending WSR 11-05-064, filed 2/11/11, effective
3/14/11)

WAC 173-26-130 Appeal procedures for master programs. (1) For
local governments planning under chapter 36.70A RCW, appeals shall be

to the growth management hearlngs board((——Ihe—pet+t+en—must—be—f+led

i+ i 58— )) as provided in RCW 36.70A.
290 and 90.58.190.
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(2) For local governments not planning under chapter 36.70A RCW,
all petitions for review shall be filed with the state shorelines

hearlngs board Wlthln thlrty days of the ((WF+tten—dee+s+en—by—the—de—

) date the deDartment Dubllshes notlce of

tions—under—RCW—90-58-090(2)
its final decision under RCW 90.58.090(8).

AMENDATORY SECTION (Amending WSR 96-20-075, filed 9/30/96, effective
10/31796)

WAC 173-26-160 Local government annexation. Except as provided
in WAC 173-26-150, in the event of annexation of a shoreline of the
state, the local government assuming jurisdiction shall notify the de-
partment of such annexation and develop or amend a master program to
include the annexed area. Such master program development or amendment
shall be consistent with the policy of RCW 90.58.020 and the applica-
ble guidelines and shall be submitted to the department for approval
no later than one year from the effective date of annexation.

Until a new or amended master program is adopted or approved by
the department, any decision on an application for a shoreline permit
in the annexed shoreline area shall be based upon compliance with the
master program in effect for the area prior to annexation.

AMENDATORY SECTION (Amending WSR 11-05-064, filed 2/11/11, effective
3/14/11)

WAC 173-26-201 Process to prepare or amend shoreline master pro-
grams. (1) Applicability. This section outlines the process to pre-
pare a comprehensive shoreline master program adoption or update. This
section also establishes approval criteria for ((Hmited)) shoreline
master program amendments.

(a) All master program amendments are subject to the minimum pro-
cedural rule requirements of WAC 173-26-010 through 173-26-160, and
approval by the department as provided in RCW 90.58.090.

(b) Comprehensive master program adoptions and updates shall
fully achieve the procedural and substantlve reQU|rements of 'these
guidelines. i H

(c) ((£+m+ted))'Master program'amendments'may be approved by the
department provided ((the—department—concludes)):

(i) (¢
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1)) The proposed amendment will not foster uncoordinated and
piecemeal development of the state®s shorelines;

(((w)) (1) The amendment 1is consistent with all applicable
policies and standards of the act;

((&»)) ((ii1) All procedural rule requirements for public notice
and consultation have been satisfied; and

((e+)) (1v) Master program guidelines analytical requirements
and substantive standards have been satisfied, where they reasonably
apply to the ((Hmited)) amendment. All master program amendments must
demonstrate that the amendment will not result iIn a net loss of shore-
line ecological functions.

_(((d}—A—4+m+ted—amendment—in—pFQeess—at—the—time—a—Jeeal—geveFn—

(2) Basic concepts.

(a) Use of scientific and technical information. To satisfy the
requirements for the use of scientific and technical information in
RCW 90.58.100(1), Hlocal governments shall incorporate the following
two steps into their master program development and amendment process.

First, identify and assemble the most current, accurate, and com-
plete scientific and technical information available that is applica-
ble to the issues of concern. The context, scope, magnitude, signifi-
cance, and potential limitations of the scientific information should
be considered. At a minimum, make use of and, where applicable, iIncor-
porate all available scientific information, aerial photography, in-
ventory data, technical assistance materials, manuals and services
from reliable sources of science. Local governments should also con-
tact relevant state agencies, universities, affected Indian tribes,
port districts and private parties for available information. While
adequate scientific information and methodology necessary for develop-
ment of a master program should be available, if any person, including
local government, chooses to initiate scientific research with the ex-
pectation that it will be used as a basis for master program provi-
sions, that research shall use accepted scientific methods, research
procedures and review protocols. Local governments are encouraged to
work interactively with neighboring jurisdictions, state resource
agencies, affected Indian tribes, and other local government entities
such as port districts to address technical issues beyond the scope of
existing information resources or locally initiated research.

Local governments should consult the technical assistance materi-
als produced by the department. When relevant information is available
and unless there is more current or specific information available,
those technical assistance materials shall constitute an element of
scientific and technical iInformation as defined in these guidelines
and the use of which is required by the act.

Second, base master program provisions on an analysis iIncorporat-
ing the most current, accurate, and complete scientific or technical
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information available. Local governments should be prepared to identi-
fy the following:

(i) Scientific information and management recommendations on
which the master program provisions are based;

(i1) Assumptions made concerning, and data gaps in, the scientif-
ic information; and

(ifi1) Risks to ecological functions associated with master pro-
gram provisions. Address potential risks as described in WAC
173-26-201 (3)(d).

The requirement to use scientific and technical information in
these guidelines does not limit a local jurisdiction®s authority to
solicit and 1incorporate information, experience, and anecdotal evi-
dence provided by interested parties as part of the master program
amendment process. Such information should be solicited through the
public participation process described in WAC 173-26-201 (3)(b). Where
information collected by or provided to local governments conflicts or
is inconsistent, the local government shall base master program provi-
sions on a reasoned, objective evaluation of the relative merits of
the conflicting data.

(b) Adaptation of policies and regulations. Effective shoreline
management requires the evaluation of changing conditions and the mod-
ification of policies and regulations to address identified trends and
new information. Local governments should monitor actions taken to im-
plement the master program and shoreline conditions to facilitate ap-
propriate updates of master program provisions to iImprove shoreline
management over time. In reviewing proposals to amend master programs,
the department shall evaluate whether the change promotes achievement
of the policies of the master program and the act. As provided in WAC
173-26-171 (3)(d), ecology will periodically review these guidelines,
based in part on information provided by local government, and through
that process local government will receive additional guidance on sig-
nificant shoreline management issues that may require amendments to
master programs.

(c) Protection of ecological functions of the shorelines. This
chapter implements the act"s policy on protection of shoreline natural
resources through protection and restoration of ecological functions
necessary to sustain these natural resources. The concept of ecologi-
cal functions recognizes that any ecological system is composed of a
wide variety of interacting physical, chemical and biological compo-
nents, that are interdependent in varying degrees and scales, and that
produce the landscape and habitats as they exist at any time. Ecologi-
cal functions are the work performed or role played individually or
collectively within ecosystems by these components.

As established iIn WAC 173-26-186(8), these guidelines are de-
signed to assure, at minimum, no net loss of ecological functions nec-
essary to sustain shoreline natural resources and to plan for restora-
tion of ecological functions where they have been impaired. Managing
shorelines for protection of their natural resources depends on sus-
taining the functions provided by:

e Ecosystem-wide processes such as those associated with the flow
and movement of water, sediment and organic materials; the presence
and movement of fish and wildlife and the maintenance of water quali-
ty.

e Individual components and localized processes such as those as-
sociated with shoreline vegetation, soils, water movement through the
soil and across the land surface and the composition and configuration
of the beds and banks of water bodies.
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The loss or degradation of the functions associated with ecosys-
tem-wide processes, individual components and localized processes can
significantly impact shoreline natural resources and may also adverse-
ly impact human health and safety. Shoreline master programs shall ad-
dress ecological functions associated with applicable ecosystem-wide
processes, individual components and localized processes identified iIn
the ecological systems analysis described in WAC 173-26-201 (3)(d)(i).

Nearly all shoreline areas, even substantially developed or de-
graded areas, retain important ecological functions. For example, an
intensely developed harbor area may also serve as a Tfish migration
corridor and feeding area critical to species survival. Also, ecosys-
tems are interconnected. For example, the life cycle of anadromous
fish depends upon the viability of freshwater, marine, and terrestrial
shoreline ecosystems, and many wildlife species associated with the
shoreline depend on the health of both terrestrial and aquatic envi-
ronments. Therefore, the policies for protecting and restoring ecolog-
ical functions generally apply to all shoreline areas, not just those
that remain relatively unaltered.

Master programs shall contain policies and regulations that as-
sure, at minimum, no net loss of ecological functions necessary to
sustain shoreline natural resources. To achieve this standard while
accommodating appropriate and necessary shoreline uses and develop-
ment, master programs should establish and apply:

e Environment designations with appropriate use and development
standards; and

e Provisions to address the impacts of specific common shoreline
uses, development activities and modification actions; and

e Provisions for the protection of critical areas within the
shoreline; and

e Provisions for mitigation measures and methods to address unan-
ticipated impacts.

When based on the inventory and analysis requirements and comple-
ted consistent with the specific provisions of these guidelines, the
master program should ensure that development will be protective of
ecological functions necessary to sustain existing shoreline natural
resources and meet the standard. The concept of "net" as used herein,
recognizes that any development has potential or actual, short-term or
long-term Impacts and that through application of appropriate develop-
ment standards and employment of mitigation measures in accordance
with the mitigation sequence, those impacts will be addressed iIn a
manner necessary to assure that the end result will not diminish the
shoreline resources and values as they currently exist. Where uses or
development that impact ecological functions are necessary to achieve
other objectives of RCW 90.58.020, master program provisions shall, to
the greatest extent feasible, protect existing ecological functions
and avoid new impacts to habitat and ecological functions before iIm-
plementing other measures designed to achieve no net loss of ecologi-
cal functions.

Master programs shall also include policies that promote restora-
tion of ecological functions, as provided in WAC 173-26-201 (2)(P),
where such functions are found to have been impaired based on analysis
described in WAC 173-26-201 (3)(d)(i1). It is intended that local gov-
ernment, through the master program, along with other regulatory and
nonregulatory programs, contribute to restoration by planning for and
fostering restoration and that such restoration occur through a combi-
nation of public and private programs and actions. Local government
should i1dentify restoration opportunities through the shoreline inven-

[ 28 ] 0TS-8348.6



tory process and authorize, coordinate and facilitate appropriate pub-
licly and privately initiated restoration projects within their master
programs. The goal of this effort iIs master programs which include
planning elements that, when implemented, serve to improve the overall
condition of habitat and resources within the shoreline area of each
city and county.

(d) Preferred uses. As summarized in WAC 173-26-176, the act es-
tablishes policy that preference be given to uses that are unique to
or dependent upon a shoreline location. Consistent with this policy,
these guidelines use the terms "water-dependent,” "water-related,' and
"water-enjoyment,” as defined In WAC 173-26-020, when discussing ap-
propriate uses for various shoreline areas.

Shoreline areas, being a limited ecological and economic re-
source, are the setting for competing uses and ecological protection
and restoration activities. Consistent with RCW 90.58.020 and WAC
173-26-171 through 173-26-186, local governments shall, when determin-
ing allowable uses and resolving use conflicts on shorelines within
their jurisdiction, apply the following preferences and priorities in
the order listed below, starting with (d)(i) of this subsection. For
shorelines of statewide significance, also apply the preferences as
indicated in WAC 173-26-251(2).

(i) Reserve appropriate areas for protecting and restoring eco-
logical functions to control pollution and prevent damage to the natu-
ral environment and public health. In reserving areas, local govern-
ments should consider areas that are ecologically intact from the up-
lands through the aquatic zone of the area, aquatic areas that adjoin
permanently protected uplands, and tidelands in public ownership. Lo-
cal governments should ensure that these areas are reserved consistent
with constitutional limits.

(i1) Reserve shoreline areas for water-dependent and associated
water-related uses. Harbor areas, established pursuant to Article XV
of the state Constitution, and other areas that have reasonable com-
mercial navigational accessibility and necessary support fTacilities
such as transportation and utilities should be reserved for water-de-
pendent and water-related uses that are associated with commercial
navigation unless the local governments can demonstrate that adequate
shoreline is reserved for future water-dependent and water-related
uses and unless protection of the existing natural resource values of
such areas preclude such uses. Local governments may prepare master
program provisions to allow mixed-use developments that include and
support water-dependent uses and address specific conditions that af-
fect water-dependent uses.

(i1i1) Reserve shoreline areas for other water-related and water-
enjoyment uses that are compatible with ecological protection and re-
storation objectives.

(iv) Locate single-family residential uses where they are appro-
priate and can be developed without significant impact to ecological
functions or displacement of water-dependent uses.

(v) Limit nonwater-oriented uses to those locations where the
above described uses are inappropriate or where nonwater-oriented uses
demonstrably contribute to the objectives of the Shoreline Management
Act.

Evaluation pursuant to the above criteria, local economic and
land use conditions, and policies and regulations that assure protec-
tion of shoreline resources, may result in determination that other
uses are considered as necessary or appropriate and may be accommoda-
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ted provided that the preferred uses are reasonably provided for in
the jurisdiction.

(e) Environmental impact mitigation.

(i) To assure no net loss of shoreline ecological functions, mas-
ter programs shall include provisions that require proposed individual
uses and developments to analyze environmental impacts of the proposal
and include measures to mitigate environmental Impacts not otherwise
avoided or mitigated by compliance with the master program and other
applicable regulations. To the extent Washington®s State Environmental
Policy Act of 1971 (SEPA), chapter 43.21C RCW, 1is applicable, the
analysis of such environmental iImpacts shall be conducted consistent
with the rules implementing SEPA, which also address environmental im-
pact mitigation in WAC 197-11-660 and define mitigation 1in WAC
197-11-768. Master programs shall indicate that, where required, miti-
gation measures shall be applied in the following sequence of steps
listed in order of priority, with (e)(i)(A) of this subsection being
top priority.

(A) Avoiding the impact altogether by not taking a certain action
or parts of an action;

(B) Minimizing impacts by limiting the degree or magnitude of the
action and its implementation by using appropriate technology or by
taking affirmative steps to avoid or reduce impacts;

(C) Rectifying the impact by repairing, rehabilitating, or re-
storing the affected environment;

(D) Reducing or eliminating the iImpact over time by preservation
and maintenance operations;

(E) Compensating for the impact by replacing, enhancing, or pro-
viding substitute resources or environments; and

(F) Monitoring the impact and the compensation projects and tak-
ing appropriate corrective measures.

(i1) In determining appropriate mitigation measures applicable to
shoreline development, lower priority measures shall be applied only
where higher priority measures are determined to be infeasible or in-
applicable.

Consistent with WAC 173-26-186 (5) and (8), master programs shall
also provide direction with regard to mitigation for the impact of the
development so that:

(A) Application of the mitigation sequence achieves no net loss
of ecological functions for each new development and does not result
in required mitigation in excess of that necessary to assure that de-
velopment will result in no net loss of shoreline ecological functions
and not have a significant adverse iImpact on other shoreline functions
fostered by the policy of the act.

(B) When compensatory measures are appropriate pursuant to the
mitigation priority sequence above, preferential consideration shall
be given to measures that replace the impacted functions directly and
in the immediate vicinity of the iImpact. However, alternative compen-
satory mitigation within the watershed that addresses limiting factors
or identified critical needs for shoreline resource conservation based
on watershed or comprehensive resource management plans applicable to
the area of iImpact may be authorized. Authorization of compensatory
mitigation measures may require appropriate safeguards, terms or con-
ditions as necessary to ensure no net loss of ecological functions.

() Shoreline restoration planning. Consistent with principle WAC
173-26-186 (8)(c), master programs shall include goals, policies and
actions for restoration of iImpaired shoreline ecological functions.
These master program provisions should be designed to achieve overall
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improvements in shoreline ecological functions over time, when com-
pared to the status upon adoption of the master program. The approach
to restoration planning may vary significantly among local jurisdic-
tions, depending on:

e The size of the jurisdiction;

e The extent and condition of shorelines iIn the jurisdiction;

e The availability of grants, volunteer programs or other tools
for restoration; and

e The nature of the ecological functions to be addressed by re-
storation planning.

Master program restoration plans shall consider and address the
following subjects:

(i) ldentify degraded areas, impaired ecological functions, and
sites with potential for ecological restoration;

(i1) Establish overall goals and priorities for restoration of
degraded areas and impaired ecological functions;

(ifi) Ildentify existing and ongoing projects and programs that
are currently being implemented, or are reasonably assured of being
implemented (based on an evaluation of funding likely in the foreseea-
ble future), which are designed to contribute to local restoration
goals;

(iv) ldentify additional projects and programs needed to achieve
local restoration goals, and implementation strategies including iden-
tifying prospective funding sources for those projects and programs;

(v) ldentify timelines and benchmarks for implementing restora-
tion projects and programs and achieving local restoration goals;

(vi) Provide for mechanisms or strategies to ensure that restora-
tion projects and programs will be implemented according to plans and
to appropriately review the effectiveness of the projects and programs
in meeting the overall restoration goals.

(3) Steps in preparing and amending a master program.

(a) Process overview. This section provides a generalized process
to prepare or comprehensively amend a shoreline master program. Local
governments may modify the timing of the various steps, integrate the
process into other planning activities, add steps to the process, or
work jointly with other jurisdictions or regional efforts, provided
the provisions of this chapter are met.

The department will provide a shoreline master program amendment
checklist to help local governments identify issues to address. The
checklist will not create new or additional requirements beyond the
provisions of this chapter. The checklist is intended to aid the prep-
aration and review of master program amendments. Local governments
shall submit the completed checklist with the proposed master program
amendments.

(b) Participation process.

(i) Participation requirements. Local government shall comply
with the provisions of RCW 90.58.130 which states:

"To insure that all persons and entities having an interest in
the guidelines and master programs developed under this chapter are
provided with a full opportunity for involvement in both their devel-
opment and implementation, the department and local governments shall:

(1) Make reasonable efforts to inform the people of the state
about the shoreline management program of this chapter and iIn the per-
formance of the responsibilities provided in this chapter, shall not
only invite but actively encourage participation by all persons and
private groups and entities showing an interest in shoreline manage-
ment programs of this chapter; and
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(2) Invite and encourage participation by all agencies of feder-
al, state, and local government, including municipal and public corpo-
rations, having interests or responsibilities relating to the shore-
lines of the state. State and local agencies are directed to partici-
pate fully to insure that their interests are fully considered by the
department and local governments.™

Additionally, the provisions of WAC 173-26-100 apply and include
provisions to assure proper public participation and, for local gov-
ernments planning under the Growth Management Act, the provisions of
RCW 36.70A.140 also apply.

At a minimum, all local governments shall be prepared to describe
and document their methods to ensure that all iInterested parties have
a meaningful opportunity to participate.

(i1) Communication with state agencies. Before undertaking sub-
stantial work, local governments shall notify applicable state agen-
cies to identify state interests, relevant regional and statewide ef-
forts, available information, and methods for coordination and input.
Contact the department for a list of applicable agencies to be noti-
fied.

(iii1) Communication with affected Indian tribes. Prior to under-
taking substantial work, local governments shall notify affected Indi-
an tribes to 1identify tribal interests, relevant tribal efforts,
available information and methods for coordination and input. Contact
the individual tribes or coordinating bodies such as the Northwest In-
dian Fisheries Commission, for a list of affected Indian tribes to be
notified.

(c) Inventory shoreline conditions. Gather and incorporate all
pertinent and available information, existing inventory data and mate-
rials from state and federal agencies, individuals and nongovernmental
entities with expertise, affected Indian tribes, watershed management
planning, port districts and other appropriate sources. Ensure that,
whenever possible, inventory methods and protocols are consistent with
those of neighboring jurisdictions and state efforts. The department
will provide, to the extent possible, services and resources for in-
ventory work. Contact the department to determine information sources
and other relevant efforts. Map inventory information at an appropri-
ate scale. The department may provide an inventory of shoreline condi-
tions to the local jurisdiction.

Local governments shall be prepared to demonstrate how the inven-
tory information was used iIn preparing their local master program
amendments.

Collection of additional inventory information is encouraged and
should be coordinated with other watershed, regional, or statewide iIn-
ventory and planning efforts in order to ensure consistent methods and
data protocol as well as effective use of fiscal and human resources.
Local governments should be prepared to demonstrate that they have co-
ordinated with applicable interjurisdictional shoreline inventory and
planning programs where they exist. Two or more local governments are
encouraged to jointly conduct an inventory in order to increase the
efficiency of data gathering and comprehensiveness of inventory infor-
mation. Data from interjurisdictional, watershed, or regional invento-
ries may be substituted for an inventory conducted by an individual
jurisdiction, provided it meets the requirements of this section.

Local government shall, at a minimum, and to the extent such in-
formation is relevant and reasonably available, collect the following
information:
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(i) Shoreline and adjacent land use patterns and transportation
and utility facilities, including the extent of existing structures,
impervious surfaces, vegetation and shoreline modifications in shore-
line jurisdiction. Special attention should be paid to identification
of ecologically intact blocks of upland vegetation, developed areas
with largely intact riparian vegetation, water-oriented uses and rela-
ted navigation, transportation and utility facilities.

(i1) Existing aquatic and terrestrial wildlife habitats; native
aquatic vegetation; riparian and associated upland plant communities;
and critical areas, iIncluding wetlands, aquifer recharge areas, fTish
and wildlife habitat conservation areas, geologically hazardous areas,
and frequently flooded areas. See also WAC 173-26-221.

(iti) Altered and degraded areas and sites with potential for
ecological restoration.

(iv) Areas of special interest, such as priority habitats, eco-
logically intact late successional native plant communities, develop-
ing or redeveloping harbors and waterfronts, previously identified
toxic or hazardous material clean-up sites, dredged material disposal
sites, or eroding shorelines, to be addressed through new master pro-
gram provisions.

(v) Conditions and regulations in shoreland and adjacent areas
that affect shorelines, such as surface water management and land use
regulations. This information may be useful iIn achieving mutual con-
sistency between the master program and other development regulations.

(vi) Existing and potential shoreline public access sites, in-
cluding public rights of way and utility corridors.

(vii) General location of channel migration zones, and TfTlood
plains.

(viil) Gaps iIn existing information. During the initial invento-
ry, local governments should identify what additional information may
be necessary for more effective shoreline management.

(ix) If the shoreline is rapidly developing or subject to sub-
stantial human changes such as clearing and grading, past and current
records or historical aerial photographs may be necessary to identify
cumulative iImpacts, such as bulkhead construction, intrusive develop-
ment on priority and critical habitats, and conversion of harbor areas
to nonwater-oriented uses.

(x) If archaeological or historic resources have been identified
in shoreline jurisdiction, consult with the state historic preserva-
tion office and local affected Indian tribes regarding existing ar-
chaeological and historical information.

(x1) Information specific to the aquatic environment for siting
in-water uses and development, such as sediment contamination, inter-
tidal property ownership, aquaculture operations, shellfish beds,
shellfish protection districts, and areas that meet department of
health shellfish water quality certification requirements.

(d) Analyze shoreline issues of concern. Before establishing spe-
cific master program provisions, local governments shall analyze the
information gathered in (c) of this subsection and as necessary to en-
sure effective shoreline management provisions, address the topics be-
low, where applicable.

(i) Characterization of functions and ecosystem-wide processes.

(A) Prepare a characterization of shoreline ecosystems and their
associated ecological functions. The characterization consists of
three steps:
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(1) Ildentify the ecosystem-wide processes and ecological func-
tions based on the list Iin (d)(1)(C) of this subsection that apply to
the shoreline(s) of the jurisdiction.

(11) Assess the ecosystem-wide processes to determine their rela-
tionship to ecological functions present within the jurisdiction and
identify which ecological functions are healthy, which have been sig-
nificantly altered and/or adversely impacted and which functions may
have previously existed and are missing based on the values identified
in (d)()(D) of this subsection; and

(111) ldentify specific measures necessary to protect and/or re-
store the ecological functions and ecosystem-wide processes.

(B) The characterization of shoreline ecological systems may be
achieved by using one or more of the approaches below:

(1) If a regional environmental management plan, such as a water-
shed plan or coastal erosion study, Is ongoing or has been completed,
then conduct the characterization either within the framework of the
regional plan or use the data provided in the regional plan. This
methodology is intended to contribute to an in-depth and comprehensive
assessment and characterization.

(1) If a regional environmental management plan has not been
completed, use available scientific and technical information, includ-
ing flood studies, habitat evaluations and studies, water quality
studies, and data and information from environmental iImpact state-
ments. This characterization of ecosystem-wide processes and the iIm-
pact upon the functions of specific habitats and human health and
safety objectives may be of a generalized nature.

(111) One or more local governments may pursue a characterization
which iIncludes a greater scope and complexity than listed 1iIn
(@W@@B() and (11) of this subsection.

C) Shoreline ecological functions include, but are not limited
to:

In rivers and streams and associated flood plains:

Hydrologic: Transport of water and sediment across the natural
range of flow variability; attenuating flow energy; developing pools,
riffles, gravel bars, nutrient flux, recruitment and transport of
large woody debris and other organic material.

Shoreline vegetation: Maintaining temperature; removing excessive
nutrients and toxic compound, sediment removal and stabilization; at-
tenuation of high stream flow energy; and provision of woody debris
and other organic matter.

Hyporheic functions: Removing excessive nutrients and toxic com-
pound, water storage, support of vegetation, and sediment storage and
maintenance of base flows.

Habitat for native aquatic and shoreline-dependent birds, inver-
tebrates, mammals; amphibians; and anadromous and resident native
fish: Habitat functions may include, but are not limited to, space or
conditions for reproduction; resting, hiding and migration; and food
production and delivery.

In lakes:

Hydrologic: Storing water and sediment, attenuating wave energy,
removing excessive nutrients and toxic compounds, recruitment of large
woody debris and other organic material.

Shoreline vegetation: Maintaining temperature; removing excessive
nutrients and toxic compound, attenuating wave energy, sediment remov-
al and stabilization; and providing woody debris and other organic
matter.
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Habitat for aquatic and shoreline-dependent birds, invertebrates,
mammals; amphibians; and anadromous and resident native fish: Habitat
functions may include, but are not limited to, space or conditions for
reproduction, resting, hiding and migration; and food production and
delivery.

In marine waters:

Hydrologic: Transporting and stabilizing sediment, attenuating
wave and tidal energy, removing excessive nutrients and toxic com-
pounds; recruitment, redistribution and reduction of woody debris and
other organic material.

Vegetation: Maintaining temperature; removing excessive nutrients
and toxic compound, attenuating wave energy, sediment removal and sta-
bilization; and providing woody debris and other organic matter.

Habitat for aquatic and shoreline-dependent birds, invertebrates,
mammals; amphibians; and anadromous and resident native fish: Habitat
functions may include, but are not limited to, space or conditions for
reproduction, resting, hiding and migration; and food production and
delivery.

Wetlands:

Hydrological: Storing water and sediment, attenuating wave ener-
gy, removing excessive nutrients and toxic compounds, recruiting woody
debris and other organic material.

Vegetation: Maintaining temperature; removing excessive nutrients
and toxic compound, attenuating wave energy, removing and stabilizing
sediment; and providing woody debris and other organic matter.

Hyporheic functions: Removing excessive nutrients and toxic com-
pound, storing water and maintaining base flows, storing sediment and
support of vegetation.

Habitat for aquatic and shoreline-dependent birds, invertebrates,
mammals; amphibians; and anadromous and resident native fish: Habitat
functions may include, but are not limited to, space or conditions for
reproduction, resting, hiding and migration; and food production and
delivery.

(D) The overall condition of habitat and shoreline resources are
determined by the following ecosystem-wide processes and ecological
functions:

The distribution, diversity, and complexity of the watersheds,
marine environments, and landscape-scale features that form the aquat-
ic systems to which species, populations, and communities are uniquely
adapted.

The spatial and temporal connectivity within and between water-
sheds and along marine shorelines. Drainage network connections in-
clude flood plains, wetlands, upslope areas, headwater tributaries,
and naturally functioning routes to areas critical for fulfilling life
history requirements of aquatic and riverine-dependent species.

The shorelines, beaches, banks, marine near-shore habitats, and
bottom configurations that provide the physical framework of the
aquatic system.

The timing, volume, and distribution of woody debris recruitment
in rivers, streams and marine habitat areas.

The water quality necessary to maintain the biological, physical,
and chemical integrity of the system and support survival, growth, re-
production, and migration of individuals composing aquatic, riverine
and lacustrine communities.

The sediment regime under which aquatic ecosystems evolved. Ele-
ments of the sediment regime include the timing, volume, rate, and
character of sediment input, storage, and transport.
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The range of flow variability sufficient to create and sustain
lacustrine, fTluvial, aquatic, and wetland habitats, the patterns of
sediment, nutrient, and wood routing. The timing, magnitude, duration,
and spatial distribution of peak, high, and low flows, and duration of
flood plain inundation and water table elevation iIn meadows and wet-
lands.

The species composition and structural diversity of plant commun-
ities in river and stream areas and wetlands that provides summer and
winter thermal regulation, nutrient filtering, appropriate rates of
surface erosion, bank erosion, and channel migration and to supply
amounts and distributions of woody debris sufficient to sustain physi-
cal complexity and stability.

(E) Local governments should use the characterization and analy-
sis called for In this section to prepare master program policies and
regulations designed to achieve no net loss of ecological functions
necessary to support shoreline resources and to plan for the restora-
tion of the ecosystem-wide processes and individual ecological func-
tions on a comprehensive basis over time.

(i1) Shoreline use analysis and priorities. Conduct an analysis
to estimate the future demand for shoreline space and potential use
conflicts. Characterize current shoreline use patterns and projected
trends to ensure appropriate uses consistent with chapter 90.58 RCW
and WAC 173-26-201 (2)(d) and 173-26-211(5).

IT the jurisdiction includes a designated harbor area or urban
waterfront with intensive uses or significant development or redevel-
opment issues, work with the Washington state department of natural
resources and port authorities to ensure consistency with harbor area
statutes and regulations, and to address port plans. ldentify measures
and strategies to encourage appropriate use of these shoreline areas
in accordance with the use priorities of chapter 90.58 RCW and WAC
173-26-201 (2)(d) while pursuing opportunities for ecological restora-
tion.

(ifi1) Addressing cumulative 1impacts in developing master pro-
grams. The principle that regulation of development shall achieve no
net loss of ecological function requires that master program policies
and regulations address the cumulative impacts on shoreline ecological
functions that would result from future shoreline development and uses
that are reasonably foreseeable from proposed master programs. To com-
ply with the general obligation to assure no net loss of shoreline
ecological function, the process of developing the policies and regu-
lations of a shoreline master program requires assessment of how pro-
posed policies and regulations cause and avoid such cumulative iIm-
pacts.

Evaluating and addressing cumulative impacts shall be consistent
with the guiding principle in WAC 173-26-186 (8)(d). An appropriate
evaluation of cumulative impacts on ecological functions will consider
the factors identified in WAC 173-26-186 (8)(d)(i) through (iii) and
the effect on the ecological functions of the shoreline that are
caused by unregulated activities, development and uses exempt Tfrom
permitting, effects such as the incremental impact of residential
bulkheads, residential piers, or runoff from newly developed proper-
ties. Accordingly, particular attention should be paid to policies and
regulations that address platting or subdividing of property, laying
of utilities, and mapping of streets that establish a pattern for fu-
ture development that is to be regulated by the master program.

There are practical limits when evaluating impacts that are pro-
spective and sometimes indirect. Local government should rely on the
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assistance of state agencies and appropriate parties using evaluation,
measurement, estimation, or quantification of iImpact consistent with
the guidance of RCW 90.58.100(1) and WAC 173-26-201 (2)(a). Policies
and regulations of a master program are not inconsistent with these
guidelines for failing to address cumulative impacts where a purported
impact is not susceptible to being addressed using an approach consis-
tent with RCW 90.58.100(1).

Complying with the above guidelines is the way that master pro-
gram policies and regulations should be developed to assure that the
commonly occurring and foreseeable cumulative iImpacts do not cause a
net loss of ecological functions of the shoreline. For such commonly
occurring and planned development, policies and regulations should be
designed without reliance on an individualized cumulative i1Impacts
analysis. Local government shall fairly allocate the burden of ad-
dressing cumulative impacts.

For development projects and uses that may have unanticipatable
or uncommon iImpacts that cannot be reasonably identified at the time
of master program development, the master program policies and regula-
tions should use the permitting or conditional use permitting process-
es to ensure that all impacts are addressed and that there is no net
loss of ecological function of the shoreline after mitigation.

Similarly, local government shall consider and address cumulative
impacts on other functions and uses of the shoreline that are consis-
tent with the act. For example, a cumulative impact of allowing devel-
opment of docks or piers could be interference with navigation on a
water body.

(iv) Shorelines of statewide significance. If the area contains
shorelines of statewide significance, undertake the steps outlined in
WAC 173-26-251.

(v) Public access. ldentify public access needs and opportunities
within the jurisdiction and explore actions to enhance shoreline rec-
reation facilities, as described in WAC 173-26-221(4).

(vi) Enforcement and coordination with other regulatory programs.
Local governments planning under the Growth Management Act shall re-
view their comprehensive plan policies and development regulations to
ensure mutual consistency. In order to effectively administer and en-
force master program provisions, local governments should also review
their current permit review and iInspection practices to identify ways
to increase efficiency and effectiveness and to ensure consistency.

(vii) Water quality and quantity. Ildentify water quality and
quantity issues relevant to master program provisions, including those
that affect human health and safety. Review data and information spe-
cific to shellfish areas. ldentify measures to protect water quality
for human health as described in WAC 173-26-221(6). At a minimum, con-
sult with appropriate federal, state, tribal, and local agencies.

(viil) Vegetation conservation. Identify how existing shoreline
vegetation provides ecological functions and determine methods to en-
sure protection of those functions. Ildentify important ecological
functions that have been degraded through loss of vegetation. Consider
the amount of vegetated shoreline area necessary to achieve ecological
objectives. While there may be less vegetation remaining in urbanized
areas than in rural areas, the importance of this vegetation, In terms
of the ecological functions i1t provides, is often as great or even
greater than in rural areas due to its scarcity. ldentify measures to
ensure that new development meets vegetation conservation objectives.

(ix) Special area planning. Some shoreline sites or areas require
more focused attention than is possible in the overall master program
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development process due to complex shoreline ecological issues, chang-
ing uses, or other unique features or issues. In these circumstances,
the local government is encouraged to undertake special area planning.
Special area planning also may be used to address: Public access, veg-
etation conservation, shoreline use compatibility, port development
master planning, ecological restoration, or other issues best ad-
dressed on a comprehensive basis.

The resultant plans may serve as the basis for facilitating state
and local government coordination and permit review. Special area
planning shall provide for public and affected Indian tribe participa-
tion and compliance with all applicable provisions of the act and WAC
173-26-090 through 173-26-120.

(e) Establish shoreline policies. Address all of the elements
listed In RCW 90.58.100(2) and all applicable provisions of these
guidelines in policies. These policies should be reviewed for mutual
consistency with the comprehensive plan policies. If there are shore-
lines of statewide significance, ensure that the other comprehensive
plan policies affecting shoreline jurisdiction are consistent with the
objectives of RCW 90.58.020 and 90.58.090(4).

() Establish environment designations. Establish environment
designations and identify permitted uses and development standards for
each environment designation.

Based on the inventory in (c) of this subsection and the analysis
in (d) of this subsection, assign each shoreline segment an environ-
ment designhation.

Prepare specific environment designation policies and regula-
tions.

Review the environment designations for mutual consistency with
comprehensive plan land use designations as indicated in WAC
173-26-211(3).

In determining the boundaries and classifications of environment
designations, adhere to the criteria in WAC 173-26-211(5).

(g9) Prepare other shoreline regulations. Prepare other shoreline
regulations based on the policies and the analyses described in this
section as necessary to assure consistency with the guidelines of this
chapter. The level of detail of iInventory information and planning
analysis will be a consideration in setting shoreline regulations. As
a general rule, the less known about existing resources, the more pro-
tective shoreline master program provisions should be to avoid unanti-
cipated impacts to shoreline resources. If there Is a question about
the extent or condition of an existing ecological resource, then the
master program provisions shall be sufficient to reasonably assure
that the resource is protected in a manner consistent with the poli-
cies of these guidelines.

(h) Submit for review and approval. Local governments are encour-
aged to work with department personnel during preparation of the mas-
ter program and to submit draft master program provisions to the de-
partment for informal advice and guidance prior to formal submittal.

Local governments shall submit the completed checklist, as de-
scribed in WAC 173-26-201 (3)(a), with their master program amendments
proposed for adoption. Master program review and formal adoption pro-
cedures are described in Parts 1 and 11 of this chapter.
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AMENDATORY SECTION (Amending WSR 11-05-064, filed 2/11/11, effective
3/14/11)

WAC 173-26-211 Environment designation system. (1) Applicabili-
ty. This section applies to the establishment of environment desigha-
tion boundaries and provisions as described in WAC 173-26-191 (1)(d).

(2) Basic requirements for environment designation classification
and provisions.

(a) Master programs shall contain a system to classify shoreline
areas into specific environment designations. This classification sys-
tem shall be based on the existing use pattern, the biological and
physical character of the shoreline, and the goals and aspirations of
the community as expressed through comprehensive plans as well as the
criteria in this section. Each master program®s classification system
shall be consistent with that described Iin WAC 173-26-211 (4) and (5)
unless the alternative proposed provides equal or better implementa-
tion of the act.

(b) An up-to-date and accurate map of the shoreline area delin-
eating the environment designations and their boundaries shall be pre-
pared and maintained in the local government office that administers
shoreline permits. IT it is not feasible to accurately designate iIndi-
vidual parcels on a map, the master program text shall include a clear
basis for identifying the boundaries, physical features, explicit cri-
teria, or "‘'common’™ boundary descriptions to accurately define and dis-
tinguish the environments on the ground. The master program should al-
so make it clear that in the event of a mapping error, the jurisdic-
tion will rely upon common boundary descriptions and the criteria con-
tained In RCW 90.58.030(2) and chapter 173-22 WAC pertaining to deter-
minations of shorelands, as amended, rather than the incorrect or out-
dated map.

(c) To facilitate consistency with land use planning, local gov-
ernments planning under chapter 36.70A RCW are encouraged to illus-
trate shoreline designations on the comprehensive plan future land use
map as described In WAC ((365-195-360)) 365-196-400 (2)(d).

(d) Pursuant to RCW 90.58.040, the map should clearly illustrate
what environment designations apply to all shorelines of the state as
defined In RCW 90.58.030 (2)(c) within the local government"s juris-
diction In a manner consistent with WAC 173-26-211 (4) and (5).

(e) The map and the master program should note that all areas
within shoreline jurisdiction that are not mapped and/or designated
are automatically assigned a "rural conservancy'™ designation, or "ur-
ban conservancy' designation if within a municipality or urban growth
area, or the comparable environment designation of the applicable mas-
ter program until the shoreline can be redesignated through a master
program amendment.

(F) The following diagram summarizes the components of the envi-
ronment designation provisions.
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Diagram summarizing the components of the environment designation provisions.
(This is for illustration purposes only and does not supplement or add to the language in the chapter text.)

(3) Consistency between shoreline environment designations and
the local comprehensive plan. As noted In WAC 173-26-191 (1)(e), RCW
90.58.340 requires that policies for lands adjacent to the shorelines
be consistent with the Shoreline Management Act, implementing rules,
and the applicable master program. Conversely, local comprehensive
plans constitute the underlying framework within which master program
provisions should fit. The Growth Management Act, where applicable,
designates shoreline master program policies as an element of the com-
prehensive plan and requires that all elements be internally consis-
tent. Chapter 36.70A RCW also requires development regulations to be
consistent with the comprehensive plan.

The following criteria are iIntended to assist local governments
in evaluating the consistency between master program environment des-
ignation provisions and the corresponding comprehensive plan elements
and development regulations. In order for shoreline designation provi-
sions, local comprehensive plan land use designations, and development
regulations to be internally consistent, all three of the conditions
below should be met:

(a) Provisions not precluding one another. The comprehensive plan
provisions and shoreline environment designation provisions should not
preclude one another. To meet this criteria, the provisions of both
the comprehensive plan and the master program must be able to be met.
Further, when considered together and applied to any one piece of
property, the master program use policies and regulations and the lo-
cal zoning or other use regulations should not conflict In a manner
that all viable uses of the property are precluded.

(b) Use compatibility. Land use policies and regulations should
protect preferred shoreline uses from being Impacted by i1ncompatible
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uses. The intent is to prevent water-oriented uses, especially water-
dependent uses, from beilng restricted on shoreline areas because of
impacts to nearby nonwater-oriented uses. To be consistent, master
programs, comprehensive plans, and development regulations should pre-
vent new uses that are not compatible with preferred uses from locat-
ing where they may restrict preferred uses or development.

(c) Sufficient infrastructure. Infrastructure and services provi-
ded in the comprehensive plan should be sufficient to support allowed
shoreline uses. Shoreline uses should not be allowed where the compre-
hensive plan does not provide sufficient roads, utilities, and other
services to support them. Infrastructure plans must also be mutually
consistent with shoreline designations. Where they do exist, utility
services routed through shoreline areas shall not be a sole justifica-
tion for more intense development.

(4) General environment designation provisions.

(a) Requirements. For each environment designation, the shoreline
master program shall describe:

(i) Purpose statement. The statement of purpose shall describe
the shoreline management objectives of the designation In a manner
that distinguishes 1t from other designations.

(i1) Classification criteria. Clearly stated criteria shall pro-
vide the basis for classifying or reclassifying a specific shoreline
area with an environment designation.

(i1i1) Management policies. These policies shall be in sufficient
detail to assist in the interpretation of the environment designation
regulations and, for jurisdictions planning under chapter 36.70A RCW,
to evaluate consistency with the local comprehensive plan.

(iv) Regulations. Environment-specific regulations shall address
the following where necessary to account for different shoreline con-
ditions:

(A) Types of shoreline uses permitted, conditionally permitted,
and prohibited;

(B) Building or structure height and bulk limits, setbacks, maxi-
mum density or minimum frontage requirements, and site development
standards; and

(C) Other topics not covered in general use regulations that are
necessary to assure implementation of the purpose of the environment
designation.

(b) The recommended classification system. The recommended clas-
sification system consists of six basic environments: "High-intensi-
ty,” "shoreline residential,” "urban conservancy,”™ "rural conservan-
cy,” "natural,” and "aquatic” as described iIn this section and WAC
173-26-211(5). Local governments should assign all shoreline areas an
environment designation consistent with the corresponding designation
criteria provided for each environment. In delineating environment
designations, local government should assure that existing shoreline
ecological functions are protected with the proposed pattern and in-
tensity of development. Such designations should also be consistent
with policies for restoration of degraded shorelines.

(c) Alternative systems.

(i) Local governments may establish a different designation sys-
tem or may retain their current environment designations, provided it
iIs consistent with the purposes and policies of this section and WAC
173-26-211(5).

(i1) Local governments may use "parallel environments'™ where ap-
propriate. Parallel environments divide shorelands into different sec-
tions generally running parallel to the shoreline or along a physical
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feature such as a bluff or railroad right of way. Such environments
may be useful, for example, to accommodate resource protection near
the shoreline and existing development further from the shoreline.
Where parallel environments are used, developments and uses allowed iIn
one environment should not be iInconsistent with the achieving the pur-
poses of the other.

(5) The designations.

(a) "Natural™ environment.

(i) Purpose. The purpose of the "natural™ environment is to pro-
tect those shoreline areas that are relatively free of human influence
or that include iIntact or minimally degraded shoreline functions in-
tolerant of human use. These systems require that only very low inten-
sity uses be allowed in order to maintain the ecological functions and
ecosystem-wide processes. Consistent with the policies of the designha-
tion, local government should include planning for restoration of de-
graded shorelines within this environment.

(i1) Management policies.

(A) Any use that would substantially degrade the ecological func-
tions or natural character of the shoreline area should not be al-
lowed.

(B) The following new uses should not be allowed in the "natural™
environment:

e Commercial uses.

e Industrial uses.

< Nonwater-oriented recreation.

e Roads, utility corridors, and parking areas that can be located
outside of "natural™ designated shorelines.

(C) Single-family residential development may be allowed as a
conditional use within the ™"natural™ environment i1f the density and
intensity of such use is limited as necessary to protect ecological
functions and be consistent with the purpose of the environment.

(D) Commercial forestry may be allowed as a conditional use in
the "natural™ environment provided it meets the conditions of the
State Forest Practices Act and its implementing rules and is conducted
in a manner consistent with the purpose of this environment designa-
tion.

(E) Agricultural uses of a very low iIntensity nature may be con-
sistent with the natural environment when such use iIs subject to ap-
propriate limitations or conditions to assure that the use does not
expand or alter practices in a manner inconsistent with the purpose of
the designation.

(F) Scientific, historical, cultural, educational research uses,
and low-intensity water-oriented recreational access uses may be al-
lowed provided that no significant ecological impact on the area will
result.

(G) New development or significant vegetation removal that would
reduce the capability of vegetation to perform normal ecological func-
tions should not be allowed. Do not allow the subdivision of property
in a configuration that, to achieve its intended purpose, will require
significant vegetation removal or shoreline modification that adverse-
ly impacts ecological functions. That is, each new parcel must be able
to support its intended development without significant ecological iIm-
pacts to the shoreline ecological functions.

(i1i1) Designation criteria. A "natural™ environment designation
should be assigned to shoreline areas if any of the following charac-
teristics apply:
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(A) The shoreline is ecologically intact and therefore currently
performing an iImportant, irreplaceable function or ecosystem-wide
process that would be damaged by human activity;

(B) The shoreline is considered to represent ecosystems and geo-
logic types that are of particular scientific and educational inter-
est; or

(C) The shoreline is unable to support new development or uses
without significant adverse impacts to ecological functions or risk to
human safety.

Such shoreline areas include largely undisturbed portions of
shoreline areas such as wetlands, estuaries, unstable bluffs, coastal
dunes, spits, and ecologically intact shoreline habitats. Shorelines
inside or outside urban growth areas may be designated as "natural.”

Ecologically intact shorelines, as used here, means those shore-
line areas that retain the majority of their natural shoreline func-
tions, as evidenced by the shoreline configuration and the presence of
native vegetation. Generally, but not necessarily, ecologically intact
shorelines are free of structural shoreline modifications, structures,
and intensive human uses. In forested areas, they generally include
native vegetation with diverse plant communities, multiple canopy lay-
ers, and the presence of large woody debris available for recruitment
to adjacent water bodies. Recognizing that there is a continuum of
ecological conditions ranging from near natural conditions to totally
degraded and contaminated sites, this term is iIntended to delineate
those shoreline areas that provide valuable functions for the larger
aquatic and terrestrial environments which could be lost or signifi-
cantly reduced by human development. Whether or not a shoreline is
ecologically intact is determined on a case-by-case basis.

The term "ecologically intact shorelines™ applies to all shore-
line areas meeting the above criteria ranging from larger reaches that
may include multiple properties to small areas located within a single
property.

Areas with significant existing agriculture lands should not be
included in the "natural' designation, except where the existing agri-
cultural operations involve very low iIntensity uses where there is no
significant impact on natural ecological functions, and where the iIn-
tensity or iImpacts associated with such agriculture activities is un-
likely to expand in a manner inconsistent with the "natural' designa-
tion.

(b) "Rural conservancy'™ environment.

(i) Purpose. The purpose of the "rural conservancy'™ environment
is to protect ecological functions, conserve existing natural resour-
ces and valuable historic and cultural areas in order to provide for
sustained resource use, achieve natural flood plain processes, and
provide recreational opportunities. Examples of uses that are appro-
priate in a "rural conservancy" environment include low-impact outdoor
recreation uses, timber harvesting on a sustained-yield basis, agri-
cultural uses, aquaculture, low-intensity residential development and
other natural resource-based low-intensity uses.

(i1) Management policies.

(A) Uses in the "rural conservancy" environment should be limited
to those which sustain the shoreline area®s physical and biological
resources and uses of a nonpermanent nature that do not substantially
degrade ecological functions or the rural or natural character of the
shoreline area.

Except as noted, commercial and industrial uses should not be al-
lowed. Agriculture, commercial forestry, and aquaculture when consis-
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tent with provisions of this chapter may be allowed. Low-intensity,
water-oriented commercial and industrial uses may be permitted in the
limited iInstances where those uses have located in the past or at
unique sites in rural communities that possess shoreline conditions
and services to support the use.

Water-dependent and water-enjoyment recreation facilities that do
not deplete the resource over time, such as boating facilities, an-
gling, hunting, wildlife viewing trails, and swimming beaches, are
preferred uses, provided significant adverse impacts to the shoreline
are mitigated.

Mining is a unique use as a result of its inherent linkage to ge-
ology. Therefore, mining and related activities may be an appropriate
use within the rural conservancy environment when conducted in a man-
ner consistent with the environment policies and the provisions of WAC
173-26-241 (3)(h) and when located consistent with mineral resource
lands designation criteria pursuant to RCW 36.70A.170 and WAC
365-190-070.

(B) Developments and uses that would substantially degrade or
permanently deplete the biological resources of the area should not be
allowed.

(C) Construction of new structural shoreline stabilization and
flood control works should only be allowed where there is a documented
need to protect an existing structure or ecological functions and mit-
igation is applied, consistent with WAC 173-26-231. New development
should be designed and located to preclude the need for such work.

(D) Residential development standards shall ensure no net loss of
shoreline ecological functions and should preserve the existing char-
acter of the shoreline consistent with the purpose of the environment.
As a general matter, meeting this provision will require density, lot
coverage, vegetation conservation and other provisions.

Scientific studies support density or lot coverage limitation
standards that assure that development will be limited to a maximum of
ten percent total impervious surface area within the lot or parcel,
will maintain the existing hydrologic character of the shoreline. How-
ever, an alternative standard developed based on scientific informa-
tion that meets the provisions of this chapter and accomplishes the
purpose of the environment designation may be used.

Master programs may allow greater lot coverage to allow develop-
ment of lots legally created prior to the adoption of a master program
prepared under these guidelines. In these iInstances, master programs
shall include measures to assure protection of ecological functions to
the extent feasible such as requiring that lot coverage is minimized
and vegetation iIs conserved.

(E) New shoreline stabilization, flood control measures, vegeta-
tion removal, and other shoreline modifications should be designed and
managed consistent with these guidelines to ensure that the natural
shoreline functions are protected. Such shoreline modification should
not be iInconsistent with planning provisions for restoration of shore-
line ecological functions.

(i1i1) Designation criteria. Assign a "rural conservancy"™ environ-
ment designation to shoreline areas outside incorporated municipali-
ties and outside urban growth areas, as defined by RCW 36.70A.110, if
any of the following characteristics apply:

(A) The shoreline is currently supporting lesser-intensity re-
source-based uses, such as agriculture, forestry, or recreational
uses, or 1is designated agricultural or forest lands pursuant to RCW
36.70A.170;
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(B) The shoreline is currently accommodating residential uses
outside urban growth areas and incorporated cities or towns;

(C) The shoreline is supporting human uses but subject to envi-
ronmental limitations, such as properties that include or are adjacent
to steep banks, feeder bluffs, or flood plains or other flood-prone
areas;

(D) The shoreline is of high recreational value or with unique
historic or cultural resources; or

(E) The shoreline has low-intensity water-dependent uses.

Areas designated in a local comprehensive plan as "limited areas
of more intensive rural development,” as provided for in chapter
36.70A RCW, may be designated an alternate shoreline environment, pro-
vided it is consistent with the objectives of the Growth Management
Act and this chapter. "Master planned resorts”™ as described iIn RCW
36.70A.360 may be designated an alternate shoreline environment, pro-
vided the applicable master program provisions do not allow signifi-
cant ecological impacts.

Lands that may otherwise qualify for designation as rural con-
servancy and which are designated as "mineral resource lands"™ pursuant
to RCW 36.70A.170 and WAC 365-190-070 may be assigned a designation
within the "rural conservancy'™ environment that allows mining and as-
sociated uses in addition to other uses consistent with the rural con-
servancy environment.

(c) "Aquatic’™ environment.

(i) Purpose. The purpose of the "aquatic™ environment is to pro-
tect, restore, and manage the unique characteristics and resources of
the areas waterward of the ordinary high-water mark.

(i1) Management policies.

(A) Allow new over-water structures only for water-dependent
uses, public access, or ecological restoration.

(B) The size of new over-water structures should be limited to
the minimum necessary to support the structure®s intended use.

(C) In order to reduce the impacts of shoreline development and
increase effective use of water resources, multiple use of over-water
facilities should be encouraged.

(D) All developments and uses on navigable waters or their beds
should be located and designed to minimize interference with surface
navigation, to consider impacts to public views, and to allow for the
safe, unobstructed passage of fish and wildlife, particularly those
species dependent on migration.

(E) Uses that adversely impact the ecological functions of criti-
cal saltwater and freshwater habitats should not be allowed except
where necessary to achieve the objectives of RCW 90.58.020, and then
only when their impacts are mitigated according to the sequence de-
scribed in WAC 173-26-201 (2)(e) as necessary to assure no net loss of
ecological functions.

(F) Shoreline uses and modifications should be designed and man-
aged to prevent degradation of water quality and alteration of natural
hydrographic conditions.

(G) Local governments should reserve shoreline space for shore-
line preferred uses. Such planning should consider upland and iIn-water
uses, water quality, navigation, presence of aquatic vegetation, ex-
isting shellfish protection districts and critical habitats, aesthet-
ics, public access and views.

(i11) Designation criteria. Assign an "aquatic™ environment des-
ignation to lands waterward of the ordinary high-water mark.
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Local governments may designate submerged and intertidal lands
with shoreland designations (e.g., "high-intensity"” or "rural conserv-
ancy') 1T the management policies and objectives for aquatic areas are
met. In this case, the designation system used must provide regula-
tions for managing submerged and intertidal lands that are clear and
consistent with the "aquatic™ environment management policies in this
chapter. Additionally, local governments may assign an "aquatic’™ envi-
ronment designation to wetlands.

(d) "High-intensity"™ environment.

(i) Purpose. The purpose of the "high-intensity”™ environment 1is
to provide for high-intensity water-oriented commercial, transporta-
tion, and industrial uses while protecting existing ecological func-
tions and restoring ecological functions in areas that have been pre-
viously degraded.

(i1) Management policies.

(A) In regulating uses in the "high-intensity” environment, first
priority should be given to water-dependent uses. Second priority
should be given to water-related and water-enjoyment uses. Nonwater-
oriented uses should not be allowed except as part of mixed use devel-
opments. Nonwater-oriented uses may also be allowed in limited situa-
tions where they do not conflict with or limit opportunities for wa-
ter-oriented uses or on sites where there is no direct access to the
shoreline. Such specific situations should be identified in shoreline
use analysis or special area planning, as described 1In WAC
((33-26-200—C3)CH)) 173-26-201 (3)(d)(ii) and (ix).-

IT an analysis of water-dependent use needs as described in WAC
173-26-201 (3)(d)(ii1) demonstrates the needs of existing and envi-
sioned water-dependent uses for the planning period are met, then pro-
visions allowing for a mix of water-dependent and nonwater-dependent
uses may be established. 1f those shoreline areas also provide ecolog-
ical functions, apply standards to assure no net loss of those func-
tions.

(B) Full utilization of existing urban areas should be achieved
before further expansion of intensive development is allowed. Reasona-
ble long-range projections of regional economic need should guide the
amount of shoreline designated "high-intensity."” However, considera-
tion should be given to the potential for displacement of nonwater-
oriented uses with water-oriented uses when analyzing full utilization
of urban waterfronts and before considering expansion of such areas.

(C) Policies and regulations shall assure no net loss of shore-
line ecological functions as a result of new development. Where appli-
cable, new development shall include environmental cleanup and resto-
ration of the shoreline to comply in accordance with any relevant
state and federal law.

(D) Where feasible, visual and physical public access should be
required as provided for in WAC 173-26-221 (4)(d).

(E) Aesthetic objectives should be implemented by means such as
sign control regulations, appropriate development siting, screening
and architectural standards, and maintenance of natural vegetative
buffers.

(iii1) Designation criteria. Assign a "high-intensity"” environment
designation to shoreline areas within incorporated municipalities, ur-
ban growth areas, and industrial or commercial "limited areas of more
intensive rural development,” as described by RCW 36.70A.070, if they
currently support high-intensity uses related to commerce, transporta-
tion or navigation; or are suitable and planned for high-intensity wa-
ter-oriented uses.
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(e) "Urban conservancy'™ environment.

(i) Purpose. The purpose of the "urban conservancy' environment
is to protect and restore ecological functions of open space, flood
plain and other sensitive lands where they exist in urban and devel-
oped settings, while allowing a variety of compatible uses.

(i1) Management policies.

(A) Uses that preserve the natural character of the area or pro-
mote preservation of open space, flood plain or sensitive lands either
directly or over the long term should be the primary allowed uses.
Uses that result in restoration of ecological functions should be al-
lowed if the use is otherwise compatible with the purpose of the envi-
ronment and the setting.

(B) Standards should be established for shoreline stabilization
measures, vegetation conservation, water quality, and shoreline modi-
fications within the "urban conservancy™ designation. These standards
shall ensure that new development does not result In a net loss of
shoreline ecological functions or further degrade other shoreline val-
ues.

(C) Public access and public recreation objectives should be im-
plemented whenever feasible and significant ecological Impacts can be
mitigated.

(D) Water-oriented uses should be given priority over nonwater-
oriented uses. For shoreline areas adjacent to commercially navigable
waters, water-dependent uses should be given highest priority.

(E) Mining is a unique use as a result of its iInherent linkage to
geology. Therefore, mining and related activities may be an appropri-
ate use within the urban conservancy environment when conducted iIn a
manner consistent with the environment policies and the provisions of
WAC ((313-26-240—CH)PhH)—fF173-26-241—CH)HMDH)) 173-26-241 (3)(h) and
when located consistent with mineral resource lands designation crite-
ria pursuant to RCW 36.70A.170 and WAC 365—190—070.

(i1i1) Designation criteria. Assign an "urban conservancy™ envi-
ronment designation to shoreline areas appropriate and planned for de-
velopment that is compatible with maintaining or restoring of the eco-
logical functions of the area, that are not generally suitable for wa-
ter-dependent uses and that lie in incorporated municipalities, urban
growth areas, or commercial or iIndustrial "limited areas of more iIn-
tensive rural development™ if any of the following characteristics ap-
ply

(A) They are suitable for water-related or water-enjoyment uses;

(B) They are open space, flood plain or other sensitive areas
that should not be more intensively developed;

(C) They have potential for ecological restoration;

(D) They retain important ecological functions, even though par-
tially developed; or

(E) They have the potential for development that is compatible
with ecological restoration.

Lands that may otherwise qualify for designation as urban con-
servancy and which are designated as "mineral resource lands" pursuant
to RCW 36.70A.170 and WAC 365-190-070 may be assigned a designation
within the "urban conservancy'™ environment that allows mining and as-
sociated uses in addition to other uses consistent with the urban con-
servancy environment.

(f) "Shoreline residential™ environment.

(i) Purpose. The purpose of the "'shoreline residential™ environ-
ment iIs to accommodate residential development and appurtenant struc-

[ 47 ] 0TS-8348.6



tures that are consistent with this chapter. An additional purpose is
to provide appropriate public access and recreational uses.

(i1) Management policies.

(A) Standards for density or minimum frontage width, setbacks,
lot coverage limitations, buffers, shoreline stabilization, vegetation
conservation, critical area protection, and water quality shall be set
to assure no net loss of shoreline ecological functions, taking into
account the environmental limitations and sensitivity of the shoreline
area, the level of iInfrastructure and services available, and other
comprehensive planning considerations.

Local governments may establish two or more different "shoreline
residential’ environments to accommodate different shoreline densities
or conditions, provided both environments adhere to the provisions in
this chapter.

(B) Multifamily and multilot residential and recreational devel-
opments should provide public access and joint use for community rec-
reational facilities.

(C) Access, utilities, and public services should be available
and adequate to serve existing needs and/or planned future develop-
ment.

(D) Commercial development should be limited to water-oriented
uses.

(i1i1) Designation criteria. Assign a "shoreline residential™ en-
vironment designation to shoreline areas inside urban growth areas, as
defined in RCW 36.70A.110, incorporated municipalities, "rural areas
of more intense development,'™ or "master planned resorts,” as descri-
bed in RCW 36.70A.360, if they are predominantly single-family or mul-
tifamily residential development or are planned and platted for resi-
dential development.

AMENDATORY SECTION (Amending WSR 11-05-064, filed 2/11/11, effective
3/14/11)

WAC 173-26-221 General master program provisions. The provi-
sions of this section shall be applied either generally to all shore-
line areas or to shoreline areas that meet the specified criteria of
the provision without regard to environment designation. These provi-
sions address certain elements as required by RCW 90.58.100(2) and im-
plement the principles as established In WAC 173-26-186.

(1) Archaeological and historic resources.

(a) Applicability. The following provisions apply to archaeologi-
cal and historic resources that are either recorded at the state de-
partment of archaeology and historic preservation ((efFiee)) and/or by
local jurisdictions or have been inadvertently uncovered. Archaeologi-
cal sites located both in and outside shoreline jurisdiction are sub-
ject to chapter 27.44 RCW (Indian graves and records) and chapter
27.53 RCW (Archaeological sites and records) and development or uses
that may impact such sites shall comply with chapter 25-48 WAC as well
as the provisions of this chapter.

(b) Principles. Due to the limited and irreplaceable nature of
the resource(s), prevent the destruction of or damage to any site hav-
ing historic, cultural, scientific, or educational value as identified
by the appropriate authorities, including affected Indian tribes, and
the ((efFiee)) department of archaeology and historic preservation.

[ 48 ] 0TS-8348.6



(c) Standards. Local shoreline master programs shall include pol-
icies and regulations to protect historic, archaeological, and cultur-
al features and qualities of shorelines and implement the following
standards. A local government may reference historic inventories or
regulations. Contact the ((effiee)) department of archaeology and his-
toric preservation and affected Indian tribes for additional informa-
tion.

(i) Require that developers and property owners immediately stop
work and notify the local government, the ((oFEiece)) department of ar-
chaeology and historic preservation and affected Indian tribes if ar-
chaeological resources are uncovered during excavation.

(i1) Require that permits issued in areas documented to contain
archaeological resources require a site inspection or evaluation by a
professional archaeologist in coordination with affected Indian
tribes.

(2) Critical areas.

(a) Applicability. Pursuant to the provisions of RCW 90.58.090(4)
and 36.70A.480(3) as amended by chapter 107, Laws of 2010 (EHB 1653),
shoreline master programs must provide for management of critical
areas designated as such pursuant to RCW 36.70A.170 (1)(d) located
within the shorelines of the state with policies and regulations that:

(i) Are consistent with the specific provisions of this subsec-
tion (2) critical areas and subsection (3) of this section flood haz-
ard reduction, and these guidelines; and

(i1) Provide a level of protection to critical areas within the
shoreline area that assures no net loss of shoreline ecological func-
tions necessary to sustain shoreline natural resources.

The provisions of this section and subsection (3) of this sec-
tion, flood hazard reduction, shall be applied to critical areas with-
in the shorelines of the state. RCW 36.70A.030 defines critical areas
as:

""Critical areas"™ include the following areas and ecosystems:

(a) Wetlands; (b) areas with a critical recharging effect on
aquifers used for potable waters; (c) fish and wildlife habitat con-
servation areas; (d) frequently flooded areas; and (e) geologically
hazardous areas.™

The provisions of WAC 365-190-080 through 365-190-130, to the ex-
tent standards for certain types of critical areas are not provided by
this section and subsection (3) of this section flood hazard reduc-
tion, and to the extent consistent with these guidelines are also ap-
plicable to and provide further definition of critical area categories
and management policies.

As provided In RCW 90.58.030 (2)(H)(i1) and 36.70A.480, as amen-
ded by chapter 321, Laws of 2003 (ESHB 1933), any city or county may
also include iIn its master program land necessary for buffers for
critical areas, as defined in chapter 36.70A RCW, that occur within
shorelines of the state, provided that forest practices regulated un-
der chapter 76.09 RCW, except conversions to nonforest land use, on
lands subject to the provision of WAC 173-26-241 (3)(e) are not sub-
ject to additional regulations. ITf a local government does not include
land necessary for buffers for critical areas that occur within shore-
lines of the state, as authorized above, then the local jurisdiction
shall continue to regulate those critical areas and required buffers
pursuant to RCW 36.70A.060(2).

In addition to critical areas defined under chapter 36.70A RCW
and critical saltwater and freshwater habitats as described in these
guidelines, local governments should 1identify additional shoreline
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areas that warrant special protection necessary to achieve no net loss
of ecological functions.

(b) Principles. Local master programs, when addressing critical
areas, shall implement the following principles:

(i) Shoreline master programs shall adhere to the standards es-
tablished in the following sections, unless it is demonstrated through
scientific and technical information as provided In RCW 90.58.100(1)
and as described in WAC 173-26-201 (2)(a) that an alternative approach
provides better resource protection.

(i1) In addressing issues related to critical areas, use scien-
tific and technical information, as described iIn WAC 173-26-201
(2)(@). The role of ecology In reviewing master program provisions for
critical areas in shorelines of the state will be based on the Shore-
line Management Act and these guidelines.

(if1) In protecting and restoring critical areas within shoreline
jurisdiction, integrate the full spectrum of planning and regulatory
measures, including the comprehensive plan, interlocal watershed
plans, local development regulations, and state, tribal, and federal
programs.

(iv) The planning objectives of shoreline management provisions
for critical areas shall be the protection of existing ecological
functions and ecosystem-wide processes and restoration of degraded
ecological functions and ecosystem-wide processes. The regulatory pro-
visions for critical areas shall protect existing ecological functions
and ecosystem-wide processes.

(v) Promote human uses and values that are compatible with the
other objectives of this section, such as public access and aesthetic
values, provided that impacts to ecological functions are first avoi-
ded, and any unavoidable impacts are mitigated.

(c) Standards. When preparing master program provisions for crit-
ical areas, local governments should implement the following standards
and use scientific and technical information, as provided for in WAC
173-26-201 (2)(a)-

Provisions for frequently flooded areas are included in WAC
173-26-221(3).

(i) Wetlands.

(A) Wetland use regulations. Local governments should consult the
department®s technical guidance documents on wetlands.

Regulations shall address the following uses to achieve, at a
minimum, no net loss of wetland area and functions, including lost
time when the wetland does not perform the function:

e The removal, excavation, grading, or dredging of soil, sand,
gravel, minerals, organic matter, or material of any kind;

e The dumping, discharging, or filling with any material, includ-
ing discharges of storm water and domestic, commercial, or industrial
wastewater;

e The draining, flooding, or disturbing of the water level, dura-
tion of inundation, or water table;

e The driving of pilings;

e The placing of obstructions;

e The construction, reconstruction, demolition, or expansion of
any structure;

e Significant vegetation removal, provided that these activities
are not part of a forest practice governed under chapter 76.09 RCW and
its rules;
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e Other uses or development that results in an ecological impact
to the physical, chemical, or biological characteristics of wetlands;
or

e Activities reducing the Tfunctions of buffers described in
(c) (1) (D) of this subsection.

(B) Wetland rating or categorization. Wetlands shall be catego-
rized based on the rarity, irreplaceability, or sensitivity to dis-
turbance of a wetland and the functions the wetland provides. Local
governments should either use the Washington state wetland rating sys-
tem, Eastern or Western Washington version as appropriate, or they
should develop their own, regionally specific, scientifically based
method for categorizing wetlands. Wetlands should be categorized to
reflect differences in wetland quality and function in order to tailor
protection standards appropriately. A wetland categorization method is
not a substitute for a function assessment method, where detailed in-
formation on wetland functions iIs needed.

(C) Alterations to wetlands. Master program provisions addressing
alterations to wetlands shall be consistent with the policy of no net
loss of wetland area and functions, wetland rating, scientific and
technical information, and the mitigation priority sequence defined in
WAC 173-26-201 (2)(e).

(D) Buffers. Master programs shall contain requirements for buf-
fer zones around wetlands. Buffer requirements shall be adequate to
ensure that wetland functions are protected and maintained In the long
term. Requirements for buffer zone widths and management shall take
into account the ecological functions of the wetland, the characteris-
tics and setting of the buffer, the potential iImpacts associated with
the adjacent land use, and other relevant factors.

(E) Mitigation. Master programs shall contain wetland mitigation
requirements that are consistent with WAC 173-26-201 (2)(e) and which
are based on the wetland rating.

(F) Compensatory mitigation. Compensatory mitigation shall be al-
lowed only after mitigation sequencing is applied and higher priority
means of mitigation are determined to be infeasible.

Requirements for compensatory mitigation must include provisions
for:

(1) Mitigation replacement ratios or a similar method of address-
ing the following:

e The risk of failure of the compensatory mitigation action;

e The length of time it will take the compensatory mitigation ac-
tion to adequately replace the impacted wetland functions and values;

e The gain or loss of the type, quality, and quantity of the eco-
logical functions of the compensation wetland as compared with the im-
pacted wetland.

(11) Establishment of performance standards for evaluating the
success of compensatory mitigation actions;

(111) Establishment of long-term monitoring and reporting proce-
dures to determine if performance standards are met; and

(1V) Establishment of long-term protection and management of com-
pensatory mitigation sites.

Credits from a certified mitigation bank may be used to compen-
sate for unavoidable impacts.

(i1) Geologically hazardous areas. Development in designated geo-
logically hazardous areas shall be regulated in accordance with the
following:

(A) Consult designation criteria TfTor geologically hazardous
areas, WAC 365-190-120.
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(B) Do not allow new development or the creation of new lots that
would cause foreseeable risk from geological conditions to people or
improvements during the life of the development.

(C) Do not allow new development that would require structural
shoreline stabilization over the life of the development. Exceptions
may be made for the limited instances where stabilization Is necessary
to protect allowed uses where no alternative locations are available
and no net loss of ecological functions will result. The stabilization
measures shall conform to WAC 173-26-231.

(D) Where no alternatives, including relocation or reconstruction
of existing structures, are found to be feasible, and less expensive
than the proposed stabilization measure, stabilization structures or
measures to protect existing primary residential structures may be al-
lowed in strict conformance with WAC 173-26-231 requirements and then
only if no net loss of ecological functions will result.

(iti1) Critical saltwater habitats.

(A) Applicability. Critical saltwater habitats include all kelp
beds, eelgrass beds, spawning and holding areas for forage fish, such
as herring, smelt and sandlance; subsistence, commercial and recrea-
tional shellfish beds; mudflats, intertidal habitats with vascular
plants, and areas with which priority species have a primary associa-
tion. Critical saltwater habitats require a higher level of protection
due to the 1important ecological functions they provide. Ecological
functions of marine shorelands can affect the viability of critical
saltwater habitats. Therefore, effective protection and restoration of
critical saltwater habitats should integrate management of shorelands
as well as submerged areas.

(B) Principles. Master programs shall include policies and regu-
lations to protect critical saltwater habitats and should implement
planning policies and programs to restore such habitats. The inclusion
of commercial aquaculture in the critical saltwater habitat definition
does not limit i1ts regulation as a use. Reserving shoreline areas for
protecting and restoring ecological functions should be done prior to
reserving shoreline areas for uses described iIn WAC 173-26-201
(2)(@d) (1) through (v). Planning for critical saltwater habitats shall
incorporate the participation of state resource agencies to assure
consistency with other legislatively created programs in addition to
local and regional government entities with an interest such as port
districts. Affected Indian tribes shall also be consulted. Local gov-
ernments should review relevant comprehensive management plan policies
and development regulations for shorelands and adjacent lands to ach-
ieve consistency as directed in RCW 90.58.340. Local governments
should base management planning on information provided by state re-
source agencies and affected Indian tribes unless they demonstrate
that they possess more accurate and reliable information.

The management planning should include an evaluation of current
data and trends regarding the following:

e Available inventory and collection of necessary data regarding
physical characteristics of the habitat, including upland conditions,
and any information on species population trends;

e Terrestrial and aquatic vegetation;

e The level of human activity in such areas, including the pres-
ence of roads and level of recreational types (passive or active rec-
reation may be appropriate for certain areas and habitats);

e Restoration potential;

e Tributaries and small streams flowing into marine waters;
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e Dock and bulkhead construction, including an inventory of bulk-
heads serving no protective purpose;

e Conditions and ecological functions in the near-shore area;

e Uses surrounding the critical saltwater habitat areas that may
negatively impact those areas, including permanent or occasional up-
land, beach, or over-water uses; and

< An analysis of what data gaps exist and a strategy for gaining
this information.

The management planning should address the following, where ap-
plicable:

e Protecting a system of fish and wildlife habitats with connec-
tions between larger habitat blocks and open spaces and restoring such
habitats and connections where they are degraded;

e Protecting existing and restoring degraded riparian and estuar-
ine ecosystems, especially salt marsh habitats;

e Establishing adequate buffer zones around these areas to sepa-
rate incompatible uses from the habitat areas;

e Protecting existing and restoring degraded near-shore habitat;

e Protecting existing and restoring degraded or lost salmonid,
shorebird, waterfowl, or marine mammal habitat;

e Protecting existing and restoring degraded upland ecological
functions important to critical saltwater habitats, including riparian
and associated upland native plant communities;

e Improving water quality;

e Protecting existing and restoring degraded sediment inflow and
transport regimens; and

e Correcting activities that cause excessive sediment input where
human activity has led to mass wasting.

Local governments, in conjunction with state resource agencies
and affected Indian tribes, should classify critical saltwater habi-
tats and protect and restore seasonal ranges and habitat elements with
which federal-listed and state-listed endangered, threatened, and pri-
ority species have a primary association and which, 1f altered, may
reduce the likelihood that a species will maintain its population and
reproduce over the long term.

Local governments, in conjunction with state resource agencies
and affected Indian tribes, should determine which habitats and spe-
cies are of local importance.

Local governments shall protect kelp and eelgrass beds, forage
fish spawning and holding areas, and priority species habitat identi-
fied by the department of natural resources®™ aquatic resources divi-
sion, the department of fish and wildlife, the department, and affec-
ted Indian tribes as critical saltwater habitats.

Comprehensive saltwater habitat management planning should iden-
tify methods for monitoring conditions and adapting management practi-
ces to new information.

(C) Standards. Docks, piers, bulkheads, bridges, fill, floats,
jetties, utility crossings, and other human-made structures shall not
intrude iInto or over critical saltwater habitats except when all of
the conditions below are met:

e The public®"s need for such an action or structure is clearly
demonstrated and the proposal is consistent with protection of the
public trust, as embodied in RCW 90.58.020;

e Avoidance of impacts to critical saltwater habitats by an al-
ternative alignment or location is not feasible or would result iIn un-
reasonable and disproportionate cost to accomplish the same general
purpose;
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e The project including any required mitigation, will result in
no net loss of ecological functions associated with critical saltwater
habitat.

e The project is consistent with the state"s iInterest in resource
protection and species recovery.

Private, noncommercial docks for individual residential or com-
munity use may be authorized provided that:

e Avoidance of impacts to critical saltwater habitats by an al-
ternative alignment or location is not feasible;

e The project including any required mitigation, will result in
no net loss of ecological functions associated with critical saltwater
habitat.

Until an inventory of critical saltwater habitat has been done,
shoreline master programs shall condition all over-water and near-
shore developments In marine and estuarine waters with the requirement
for an inventory of the site and adjacent beach sections to assess the
presence of critical saltwater habitats and functions. The methods and
extent of the inventory shall be consistent with accepted research
methodology. At a minimum, local governments should consult with de-
partment technical assistance materials for guidance.

(iv) Critical freshwater habitats.

(A) Applicability. The following applies to master program provi-
sions affecting critical freshwater habitats within shorelines of the
state designhated under chapter 36.70A RCW, including those portions of
streams, rivers, wetlands, and lakes, their associated channel migra-
tion zones, and flood plains designated as such in the master program.

(B) Principles. Many ecological functions of lake, river and
stream corridors depend both on continuity and connectivity along the
length of the shoreline and on the conditions of the surrounding lands
on either side of river channel and lake basin. Environmental degrada-
tion caused by development such as iImproper storm water sewer or iIn-
dustrial outfalls, unmanaged clearing and grading, or runoff from
buildings and parking lots within the watershed, can degrade ecologi-
cal functions in lakes and downstream. Likewise, gradual destruction
or loss of riparian and associated upland native plant communities,
alteration of runoff quality and quantity along the lake basin and
stream corridor resulting from incremental flood plain and lake basin
development can raise water temperatures and alter hydrographic condi-
tions, degrading ecological functions. This makes the corridor inhos-
pitable for invertebrate and vertebrate aquatic, amphibian and terres-
trial wildlife species and susceptible to catastrophic flooding,
droughts, Jlandslides and channel changes. These conditions also
threaten human health, safety, and property. Long stretches of lake,
river and stream shorelines have been significantly altered or degra-
ded in this manner. Therefore, effective management of lake basins and
river and stream corridors depends on:

(1) Planning for protection, and restoration where appropriate,
throughout the lake basin and along the entire length of the corridor
from river headwaters to the mouth; and

(11) Regulating uses and development within Jlake basins and
stream channels, associated channel migration zones, wetlands, and the
flood plains, to the extent such areas are in the shoreline jurisdic-
tional area, as necessary to assure no net loss of ecological func-
tions, including where applicable the associated hyporheic zone, re-
sults from new development.

As part of a comprehensive approach to management of critical
freshwater habitat and other lake, river and stream values, local gov-
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ernments should integrate master program provisions, including those
for shoreline stabilization, Tfill, vegetation conservation, water
quality, flood hazard reduction, and specific uses, to protect human
health and safety and to protect and restore lake and river corridor
ecological functions and ecosystem-wide processes.

Applicable master programs shall contain provisions to protect
hydrologic connections between water bodies, water courses, and asso-
ciated wetlands. Restoration planning should include incentives and
other means to restore water connections that have been impeded by
previous development.

Master program provisions for lake basins and river and stream
corridors should, where appropriate, be based on the information from
comprehensive watershed management planning where available.

(C) Standards. Master programs shall implement the Tfollowing
standards within shoreline jurisdiction:

(1) Provide for the protection of ecological functions associated
with critical freshwater habitat as necessary to assure no net loss of
ecological functions.

(11) Integrate protection of critical freshwater, riparian and
associated upland habitat, protection with flood hazard reduction and
other lake, wetland, river and stream management provisions.

(111) Include provisions that facilitate authorization of appro-
priate restoration projects.

(1V) Provide for the implementation of the principles identified
in (c)(iv)(B) of this subsection.

(3) Flood hazard reduction.

(a) Applicability. The following provisions apply to actions tak-
en to reduce flood damage or hazard and to uses, development, and
shoreline modifications that may increase flood hazards. Flood hazard
reduction measures may consist of nonstructural measures, such as set-
backs, land use controls, wetland restoration, dike removal, use relo-
cation, biotechnical measures, and storm water management programs,
and of structural measures, such as dikes, levees, revetments, flood-
walls, channel realignment, and elevation of structures consistent
with the National Flood Insurance Program. Additional relevant criti-
cal area provisions are in WAC 173-26-221(2).

(b) Principles. Flooding of rivers, streams, and other shorelines
is a natural process that is affected by factors and land uses occur-
ring throughout the watershed. Past land use practices have disrupted
hydrological processes and increased the rate and volume of runoff,
thereby exacerbating flood hazards and reducing ecological functions.
Flood hazard reduction measures are most effective when integrated in-
to comprehensive strategies that recognize the natural hydrogeological
and biological processes of water bodies. Over the long term, the most
effective means of flood hazard reduction is to prevent or remove de-
velopment in flood-prone areas, to manage storm water within the flood
plain, and to maintain or restore river and stream system®s natural
hydrological and geomorphological processes.

Structural flood hazard reduction measures, such as diking, even
if effective In reducing inundation in a portion of the watershed, can
intensify flooding elsewhere. Moreover, structural flood hazard reduc-
tion measures can damage ecological functions crucial to fish and
wildlife species, bank stability, and water quality. Therefore, struc-
tural flood hazard reduction measures shall be avoided whenever possi-
ble. When necessary, they shall be accomplished in a manner that as-
sures no net loss of ecological functions and ecosystem-wide process-
es.
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The dynamic physical processes of rivers, including the movement
of water, sediment and wood, cause the river channel iIn some areas to
move laterally, or "migrate,” over time. This is a natural process in
response to gravity and topography and allows the river to release en-
ergy and distribute its sediment load. The area within which a river
channel is likely to move over a period of time is referred to as the
channel migration zone (CMZ) or the meander belt. Scientific examina-
tion as well as experience has demonstrated that interference with
this natural process often has unintended consequences for human users
of the river and its valley such as increased or changed flood, sedi-
mentation and erosion patterns. It also has adverse effects on fish
and wildlife through loss of critical habitat for river and riparian
dependent species. Failing to recognize the process often leads to
damage to, or loss of, structures and threats to life safety.

Applicable shoreline master programs should include provisions to
limit development and shoreline modifications that would result in in-
terference with the process of channel migration that may cause sig-
nificant adverse impacts to property or public improvements and/or re-
sult in a net loss of ecological functions associated with the rivers
and streams. (See also (c) of this subsection.)

The channel migration zone should be established to identify
those areas with a high probability of being subject to channel move-
ment based on the historic record, geologic character and evidence of
past migration. It should also be recognized that past action is not a
perfect predictor of the future and that human and natural changes may
alter migration patterns. Consideration should be given to such
changes that may have occurred and their effect on future migration
patterns.

For management purposes, the extent of likely migration along a
stream reach can be i1dentified using evidence of active stream channel
movement over the past one hundred years. Evidence of active movement
can be provided from historic and current aerial photos and maps and
may require field analysis of specific channel and valley bottom char-
acteristics in some cases. A time frame of one hundred years was chos-
en because aerial photos, maps and field evidence can be used to eval-
uate movement in this time frame.

In some cases, river channels are prevented from normal or his-
toric migration by human-made structures or other shoreline modifica-
tions. The definition of channel migration zone indicates that in de-
fining the extent of a CMZ, local governments should take into account
the river"s characteristics and its surroundings. Unless otherwise
demonstrated through scientific and technical information, the follow-
ing characteristics should be considered when establishing the extent
of the CMZ for management purposes:

e Within 1incorporated municipalities and urban growth areas,
areas separated from the active river channel by legally existing ar-
tificial channel constraints that limit channel movement should not be
considered within the channel migration zone.

e All areas separated from the active channel by a legally exist-
ing artificial structure(s) that is likely to restrain channel migra-
tion, including transportation facilities, built above or constructed
to remain intact through the one hundred-year flood, should not be
considered to be in the channel migration zone.

e In areas outside incorporated municipalities and urban growth
areas, channel constraints and flood control structures built below
the one hundred-year flood elevation do not necessarily restrict chan-
nel migration and should not be considered to limit the channel migra-
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tion zone unless demonstrated otherwise using scientific and technical
information.

Master programs shall implement the following principles:

(i) Where feasible, give preference to nonstructural flood hazard
reduction measures over structural measures.

(i1) Base shoreline master program flood hazard reduction provi-
sions on applicable watershed management plans, comprehensive flood
hazard management plans, and other comprehensive planning efforts,
provided those measures are consistent with the Shoreline Management
Act and this chapter.

(i11) Consider integrating master program flood hazard reduction
provisions with other regulations and programs, including (if applica-
ble):

e Storm water management plans;

e Flood plain regulations, as provided for in chapter 86.16 RCW;

e Critical area ordinances and comprehensive plans, as provided
in chapter 36.70A RCW; and

e The National Flood Insurance Program.

(iv) Assure that flood hazard protection measures do not result
in a net loss of ecological functions associated with the rivers and
streams.

(v) Plan for and facilitate returning river and stream corridors
to more natural hydrological conditions. Recognize that seasonal
flooding is an essential natural process.

(vi) When evaluating alternate flood control measures, consider
the removal or relocation of structures in flood-prone areas.

(vii) Local governments are encouraged to plan for and facilitate
removal of artificial restrictions to natural channel migration, re-
storation of off channel hydrological connections and return river
processes to a more natural state where feasible and appropriate.

(c) Standards. Master programs shall implement the Tfollowing
standards within shoreline jurisdiction:

(i) Development in flood plains should not significantly or cumu-
latively increase flood hazard or be iInconsistent with a comprehensive
flood hazard management plan adopted pursuant to chapter 86.12 RCW,
provided the plan has been adopted after 1994 and approved by the de-
partment. New development or new uses in shoreline jurisdiction, in-
cluding the subdivision of land, should not be established when it
would be reasonably foreseeable that the development or use would re-
quire structural flood hazard reduction measures within the channel
migration zone or floodway. The following uses and activities may be
appropriate and/or necessary within the channel migration zone or
floodway:

e Actions that protect or restore the ecosystem-wide processes or
ecological functions.

e Forest practices in compliance with the Washington State Forest
Practices Act and its implementing rules.

e Existing and ongoing agricultural practices, provided that no
new restrictions to channel movement occur.

e Mining when conducted in a manner consistent with the environ-
ment designation and with the provisions of WAC 173-26-241 (3)(h).

e Bridges, utility lines, and other public utility and transpor-
tation structures where no other feasible alternative exists or the
alternative would result in unreasonable and disproportionate cost.
Where such structures are allowed, mitigation shall address impacted
functions and processes iIn the affected section of watershed or drift
cell.
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e Repair and maintenance of an existing legal use, provided that
such actions do not cause significant ecological impacts or increase
flood hazards to other uses.

e Development with a primary purpose of protecting or restoring
ecological functions and ecosystem-wide processes.

e Modifications or additions to an existing nonagricultural legal
use, provided that channel migration is not further limited and that
the new development includes appropriate protection of ecological
functions.

e Development in incorporated municipalities and designated urban
growth areas, as defined in chapter 36.70A RCW, where existing struc-
tures prevent active channel movement and flooding.

e Measures to reduce shoreline erosion, provided that it is dem-
onstrated that the erosion rate exceeds that which would normally oc-
cur in a natural condition, that the measure does not interfere with
fluvial hydrological and geomorphological processes normally acting in
natural conditions, and that the measure includes appropriate mitiga-
tion of impacts to ecological functions associated with the river or
stream.

(i1) Allow new structural flood hazard reduction measures 1iIn
shoreline jurisdiction only when it can be demonstrated by a scientif-
ic and engineering analysis that they are necessary to protect exist-
ing development, that nonstructural measures are not feasible, that
impacts on ecological functions and priority species and habitats can
be successfully mitigated so as to assure no net loss, and that appro-
priate vegetation conservation actions are undertaken consistent with
WAC 173-26-221(5).

Structural flood hazard reduction measures shall be consistent
with an adopted comprehensive flood hazard management plan approved by
the department that evaluates cumulative impacts to the watershed sys-
tem.

(iii1) Place new structural flood hazard reduction measures land-
ward of the associated wetlands, and designated vegetation conserva-
tion areas, except for actions that increase ecological functions,
such as wetland restoration, or as noted below. Provided that such
flood hazard reduction projects be authorized if it is determined that
no other alternative to reduce flood hazard to existing development is
feasible. The need for, and analysis of feasible alternatives to,
structural improvements shall be documented through a geotechnical
analysis.

(iv) Require that new structural public flood hazard reduction
measures, such as dikes and levees, dedicate and improve public access
pathways unless public access improvements would cause unavoidable
health or safety hazards to the public, iInherent and unavoidable se-
curity problems, unacceptable and unmitigable significant ecological
impacts, unavoidable conflict with the proposed use, or a cost that is
disproportionate and unreasonable to the total long-term cost of the
development.

(v) Require that the removal of gravel for flood management pur-
poses be consistent with an adopted flood hazard reduction plan and
with this chapter and allowed only after a biological and geomorpho-
logical study shows that extraction has a long-term benefit to flood
hazard reduction, does not result in a net loss of ecological func-
tions, and is part of a comprehensive flood management solution.

(4) Public access.

(a) Applicability. Public access includes the ability of the gen-
eral public to reach, touch, and enjoy the water®s edge, to travel on
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the waters of the state, and to view the water and the shoreline from
adjacent locations. Public access provisions below apply to all shore-
lines of the state unless stated otherwise.

(b) Principles. Local master programs shall:

(i) Promote and enhance the public interest with regard to rights
to access waters held in public trust by the state while protecting
private property rights and public safety.

(i1) Protect the rights of navigation and space necessary for wa-
ter-dependent uses.

(ifi1) To the greatest extent feasible consistent with the overall
best iInterest of the state and the people generally, protect the pub-
lic®s opportunity to enjoy the physical and aesthetic qualities of
shorelines of the state, including views of the water.

(iv) Regulate the design, construction, and operation of permit-
ted uses in the shorelines of the state to minimize, insofar as prac-
tical, interference with the public®s use of the water.

(c) Planning process to address public access. Local governments
should plan for an integrated shoreline area public access system that
identifies specific public needs and opportunities to provide public
access. Such a system can often be more effective and economical than
applying uniform public access requirements to all development. This
planning should be integrated with other relevant comprehensive plan
elements, especially transportation and recreation. The planning proc-
ess shall also comply with all relevant constitutional and other legal
limitations that protect private property rights.

Where a port district or other public entity has incorporated
public access planning into its master plan through an open public
process, that plan may serve as a portion of the local government®s
public access planning, provided it meets the provisions of this chap-
ter. The planning may also justify more flexible off-site or special
area public access provisions in the master program. Public participa-
tion requirements in WAC 173-26-201 (3)(b)(1) apply to public access
planning.

At a minimum, the public access planning should result in public
access requirements for shoreline permits, recommended projects, port
master plans, and/or actions to be taken to develop public shoreline
access to shorelines on public property. The planning should identify
a variety of shoreline access opportunities and circulation for pedes-
trians (including disabled persons), bicycles, and vehicles between
shoreline access points, consistent with other comprehensive plan ele-
ments.

(d) Standards. Shoreline master programs should implement the
following standards:

(i) Based on the public access planning described in (c) of this
subsection, establish policies and regulations that protect and en-
hance both physical and visual public access. The master program shall
address public access on public lands. The master program should seek
to increase the amount and diversity of public access to the state"s
shorelines consistent with the natural shoreline character, property
rights, public rights under the Public Trust Doctrine, and public
safety.

(i1) Require that shoreline development by public entities, in-
cluding local governments, port districts, state agencies, and public
utility districts, include public access measures as part of each de-
velopment project, unless such access is shown to be incompatible due
to reasons of safety, security, or impact to the shoreline environ-
ment. Where public access planning as described in WAC 173-26-221
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(4)(c) demonstrates that a more effective public access system can be
achieved through alternate means, such as focusing public access at
the most desirable locations, local governments may iInstitute master
program provisions for public access based on that approach in lieu of
uniform site-by-site public access requirements.

(ifi1) Provide standards for the dedication and improvement of
public access in developments for water-enjoyment, water-related, and
nonwater-dependent uses and for the subdivision of land into more than
four parcels. In these cases, public access should be required except:

(A) Where the local government provides more effective public ac-
cess through a public access planning process described iIn WAC
173-26-221 (4)(c).

(B) Where it is demonstrated to be infeasible due to reasons of
incompatible uses, safety, security, or impact to the shoreline envi-
ronment or due to constitutional or other legal limitations that may
be applicable.

In determining the infeasibility, undesirability, or incompati-
bility of public access in a given situation, local governments shall
consider alternate methods of providing public access, such as off-
site improvements, viewing platforms, separation of uses through site
planning and design, and restricting hours of public access.

(C) For individual single-family residences not part of a devel-
opment planned for more than four parcels.

(iv) Adopt provisions, such as maximum height limits, setbacks,
and view corridors, to minimize the impacts to existing views Tfrom
public property or substantial numbers of residences. Where there is
an irreconcilable conflict between water-dependent shoreline uses or
physical public access and maintenance of views from adjacent proper-
ties, the water-dependent uses and physical public access shall have
priority, unless there is a compelling reason to the contrary.

(v) Assure that public access Improvements do not result iIn a net
loss of shoreline ecological functions.

(5) Shoreline vegetation conservation.

(a) Applicability. Vegetation conservation includes activities to
protect and restore vegetation along or near marine and freshwater
shorelines that contribute to the ecological functions of shoreline
areas. Vegetation conservation provisions include the prevention or
restriction of plant clearing and earth grading, vegetation restora-
tion, and the control of invasive weeds and nonnative species.

Unless otherwise stated, vegetation conservation does not include
those activities covered under the Washington State Forest Practices
Act, except for conversion to other uses and those other forest prac-
tice activities over which local governments have authority. As with
all master program provisions, vegetation conservation provisions ap-
ply even to those shoreline uses and developments that are exempt from
the requirement to obtain a permit. Like other master program provi-
sions, vegetation conservation standards do not apply retroactively to
existing uses and structures, such as existing agricultural practices.

(b) Principles. The intent of vegetation conservation is to pro-
tect and restore the ecological functions and ecosystem-wide processes
performed by vegetation along shorelines. Vegetation conservation
should also be undertaken to protect human safety and property, to iIn-
crease the stability of river banks and coastal bluffs, to reduce the
need for structural shoreline stabilization measures, to improve the
visual and aesthetic qualities of the shoreline, to protect plant and
animal species and their habitats, and to enhance shoreline uses.
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Master programs shall include: Planning provisions that address
vegetation conservation and restoration, and regulatory provisions
that address conservation of vegetation; as necessary to assure no net
loss of shoreline ecological functions and ecosystem-wide processes,
to avoid adverse impacts to soil hydrology, and to reduce the hazard
of slope failures or accelerated erosion.

Local governments should address ecological functions and ecosys-
tem-wide processes provided by vegetation as described in WAC
173-26-201 () ) ().

Local governments may implement these objectives through a varie-
ty of measures, where consistent with Shoreline Management Act policy,
including clearing and grading regulations, setback and buffer stand-
ards, critical area regulations, conditional use requirements for spe-
cific uses or areas, mitigation requirements, incentives and nonregu-
latory programs.

In establishing vegetation conservation regulations, local gov-
ernments must use available scientific and technical information, as
described in WAC 173-26-201 (2)(a)- At a minimum, Blocal governments
should consult shoreline management assistance materials provided by
the department and Management Recommendations for Washington®s Priori-
ty Habitats, prepared by the Washington state department of fish and
wildlife where applicable.

Current scientific evidence indicates that the length, width, and
species composition of a shoreline vegetation community contribute
substantively to the aquatic ecological functions. Likewise, the biota
within the aquatic environment is essential to ecological functions of
the adjacent upland vegetation. The ability of vegetated areas to pro-
vide critical ecological functions diminishes as the length and width
of the vegetated area along shorelines is reduced. When shoreline veg-
etation is removed, the narrower the area of remaining vegetation, the
greater the risk that the functions will not be performed.

In the Pacific Northwest, aquatic environments, as well as their
associated upland vegetation and wetlands, provide significant habitat
for a myriad of fish and wildlife species. Healthy environments for
aquatic species are iInseparably linked with the ecological integrity
of the surrounding terrestrial ecosystem. For example, a nearly con-
tinuous corridor of mature forest characterizes the natural riparian
conditions of the Pacific Northwest. Riparian corridors along marine
shorelines provide many of the same functions as their freshwater
counterparts. The most commonly recognized functions of the shoreline
vegetation include, but are not limited to:

e Providing shade necessary to maintain the cool temperatures re-
quired by salmonids, spawning forage fish, and other aquatic biota.

e Providing organic inputs critical for aquatic life.

e Providing food in the form of various iInsects and other benthic
macroinvertebrates.

e Stabilizing banks, minimizing erosion, and reducing the occur-
rence of landslides. The roots of trees and other riparian vegetation
provide the bulk of this function.

e Reducing fine sediment input into the aquatic environment
through storm water retention and vegetative filtering.

e Filtering and vegetative uptake of nutrients and pollutants
from ground water and surface runoff.

e Providing a source of large woody debris into the aquatic sys-
tem. Large woody debris is the primary structural element that func-
tions as a hydraulic roughness element to moderate flows. Large woody
debris also serves a pool-forming function, providing critical salmo-
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nid rearing and refuge habitat. Abundant large woody debris increases
aquatic diversity and stabilization.

e Regulation of microclimate in the stream-riparian and interti-
dal corridors.

e Providing critical wildlife habitat, including migration corri-
dors and feeding, watering, rearing, and refugia areas.

Sustaining different individual functions requires different
widths, compositions and densities of vegetation. The importance of
the different functions, in turn, varies with the type of shoreline
setting. For example, iIn forested shoreline settings, periodic re-
cruitment of fallen trees, especially conifers, into the stream chan-
nel is an 1iImportant attribute, critical to natural stream channel
maintenance. Therefore, vegetated areas along streams which once sup-
ported or could in the future support mature trees should be wide
enough to accomplish this periodic recruitment process.

Woody vegetation normally classed as trees may not be a natural
component of plant communities iIn some environments, such as iIn arid
climates and on coastal dunes. In these instances, the width of a ve-
getated area necessary to achieve the full suite of vegetation-related
shoreline functions may not be related to vegetation height.

Local governments should identify which ecological processes and
functions are important to the local aquatic and terrestrial ecology
and conserve sufficient vegetation to maintain them. Such vegetation
conservation areas are not necessarily intended to be closed to use
and development but should provide for management of vegetation in a
manner adequate to assure no net loss of shoreline ecological func-
tions.

(c) Standards. Master programs shall implement the following re-
quirements in shoreline jurisdiction.

Establish vegetation conservation standards that implement the
principles in WAC 173-26-221 (5)(b). Methods to do this may include
setback or buffer requirements, clearing and grading standards, regu-
latory incentives, environment designation standards, or other master
program provisions. Selective pruning of trees for safety and view
protection may be allowed and the removal of noxious weeds should be
authorized.

Additional vegetation conservation standards for specific uses
are included in WAC 173-26-241(3).

(6) Water quality, storm water, and nonpoint pollution.

(a) Applicability. The following section applies to all develop-
ment and uses iIn shorelines of the state, as defined iIn WAC
173-26-020, that affect water quality.

(b) Principles. Shoreline master programs shall, as stated in RCW
90.58.020, protect against adverse iImpacts to the public health, to
the land and its vegetation and wildlife, and to the waters of the
state and their aquatic life, through implementation of the following
principles:

(i) Prevent iImpacts to water quality and storm water quantity
that would result in a net loss of shoreline ecological functions, or
a significant Impact to aesthetic qualities, or recreational opportu-
nities.

(i1) Ensure mutual consistency between shoreline management pro-
visions and other regulations that address water quality and storm wa-
ter quantity, including public health, storm water, and water dis-
charge standards. The regulations that are most protective of ecologi-
cal functions shall apply.
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(c) Standards. Shoreline master programs shall include provisions
to implement the principles of this section.

AMENDATORY SECTION (Amending WSR 11-05-064, filed 2/11/11, effective
3/14/11)

WAC 173-26-241  Shoreline uses. (1) Applicability. The provi-
sions in this section apply to specific common uses and types of de-
velopment to the extent they occur within shoreline jurisdiction. Mas-
ter programs should include these, where applicable, and should in-
clude specific use provisions for other common uses and types of de-
velopment iIn the jurisdiction. All uses and development must be con-
sistent with the provisions of the environment designation in which
they are located and the general regulations of the master program.

(2) General use provisions.

(a) Principles. Shoreline master programs shall implement the
following principles:

(i) Establish a system of use regulations and environment desig-
nation provisions consistent with WAC 173-26-201 (2)(d) and 173-26-211
that gives preference to those uses that are consistent with the con-
trol of pollution and prevention of damage to the natural environment,
or are unique to or dependent upon uses of the state"s shoreline
areas.

(i1) Ensure that all shoreline master program provisions concern-
ing proposed development of property are established, as necessary, to
protect the public"s health, safety, and welfare, as well as the land
and i1ts vegetation and wildlife, and to protect property rights while
implementing the policies of the Shoreline Management Act.

(i1i1) Reduce use conflicts by including provisions to prohibit or
apply special conditions to those uses which are not consistent with
the control of pollution and prevention of damage to the natural envi-
ronment or are not unique to or dependent upon use of the state"s
shoreline. In implementing this provision, preference shall be given
first to water-dependent uses, then to water-related uses and water-
enjoyment uses.

(iv) Establish use regulations designed to assure no net loss of
ecological functions associated with the shoreline.

(b) Conditional uses.

(i) Master programs shall define the types of uses and develop-
ment that require shoreline conditional use permits pursuant to RCW
90.58.100(5). Requirements for a conditional use permit may be used
for a variety of purposes, including:

e To effectively address unanticipated uses that are not classi-
fied in the master program as described in WAC 173-27-030.

e To address cumulative impacts.

e To provide the opportunity to require specially tailored envi-
ronmental analysis or design criteria for types of use or development
that may otherwise be inconsistent with a specific environment desig-
nation within a master program or with the Shoreline Management Act
policies.

In these cases, allowing a given use as a conditional use could
provide greater flexibility within the master program than if the use
were prohibited outright.
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(i1) If master programs permit the following types of uses and
development, they should require a conditional use permit:

(A) Uses and development that may significantly impair or alter
the public®s use of the water areas of the state.

(B) Uses and development which, by their intrinsic nature, may
have a significant ecological impact on shoreline ecological functions
or shoreline resources depending on location, design, and site condi-
tions.

(C) Development and uses in critical saltwater habitats.

(D) New commercial geoduck aquaculture as described iIn (3)(b) of
this section.

(i1i1) The provisions of this section are minimum requirements and
are not intended to limit local government"s ability to identify other
uses and developments within the master program as conditional uses
where necessary or appropriate.

(3) Standards. Master programs shall establish a comprehensive
program of use regulations for shorelines and shall iIncorporate provi-
sions for specific uses consistent with the following as necessary to
assure consistency with the policy of the act and where relevant with-
in the jurisdiction.

(a) Agriculture.

(i) For the purposes of this section, the terms agricultural ac-
tivities, agricultural products, agricultural equipment and facilities
and agricultural land shall have the specific meanings as provided in
WAC 173-26-020.

(i1) Master programs shall not require modification of or limit
agricultural activities occurring on agricultural lands. In jurisdic-
tions where agricultural activities occur, master programs shall in-
clude provisions addressing new agricultural activities on land not
meeting the definition of agricultural land, conversion of agricultur-
al lands to other uses, and other development on agricultural land
that does not meet the definition of agricultural activities.

(i11) Nothing in this section limits or changes the terms of the
current exception to the definition of substantial development. A sub-
stantial development permit is required for any agricultural develop-
ment not specifically exempted by the provisions of RCW 90.58.030
(3)(e)(iv).- o _ _

(iv) Master programs shall use definitions consistent with the
definitions found in WAC 173-26-020(3).

(v) New agricultural activities are activities that meet the def-
inition of agricultural activities but are proposed on land not cur-
rently in agricultural use. Master programs shall include provisions
for new agricultural activities to assure that:

(A) Specific uses and developments iIn support of agricultural use
are consistent with the environment designation iIn which the land is
located.

(B) Agricultural uses and development in support of agricultural
uses, are located and designed to assure no net loss of ecological
functions and to not have a significant adverse impact on other shore-
line resources and values.

Measures appropriate to meet these requirements include provi-
sions addressing water quality protection, and vegetation conserva-
tion, as described In WAC 173-26-220 (5) and (6). Requirements for
buffers for agricultural development shall be based on scientific and
technical information and management practices adopted by the applica-
ble state agencies necessary to preserve the ecological functions and
qualities of the shoreline environment.
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(vi) Master programs shall include provisions to assure that de-
velopment on agricultural land that does not meet the definition of
agricultural activities, and the conversion of agricultural land to
nonagricultural uses, shall be consistent with the environment desig-
nation, and the general and specific use regulations applicable to the
proposed use and do not result in a net loss of ecological functions
associated with the shoreline.

(b) Aquaculture.

(i) General provisions.

(A) Aquaculture is the culture or farming of fish, shellfish, or
other aquatic plants and animals. Aquaculture does not include the
harvest of wild geoduck associated with the state managed wildstock
geoduck fishery.

This activity is of statewide iInterest. Properly managed, it can
result in long-term over short-term benefit and can protect the re-
sources and ecology of the shoreline. Aquaculture is dependent on the
use of the water area and, when consistent with control of pollution
and prevention of damage to the environment, is a preferred use of the
water area. Local government should consider local ecological condi-
tions and provide limits and conditions to assure appropriate compati-
ble types of aquaculture for the local conditions as necessary to as-
sure no net loss of ecological functions.

(B) Potential locations for aquaculture are relatively restricted
due to specific requirements for water quality, temperature, Tflows,
oxygen content, adjacent land uses, wind protection, commercial navi-
gation, and, in marine waters, salinity. The technology associated
with some forms of present-day aquaculture is still in its formative
stages and experimental. Local shoreline master programs should there-
fore recognize the necessity for some latitude in the development of
this use as well as its potential impact on existing uses and natural
systems.

(C) Aquaculture should not be permitted in areas where it would
result In a net loss of ecological functions, adversely impact eel-
grass and macroalgae, or significantly conflict with navigation and
other water-dependent uses. Aquacultural facilities should be designed
and located so as not to spread disease to native aquatic life, estab-
lish new nonnative species which cause significant ecological impacts,
or significantly impact the aesthetic qualities of the shoreline. Im-
pacts to ecological functions shall be mitigated according to the mit-
igation sequence described In WAC 173-26-201 (2)(e).

(D) Local government should ensure proper management of upland
uses to avoid degradation of water quality of existing shellfish
areas.

(i1) Siting considerations for commercial geoduck aquaculture.

In addition to the siting provisions of (b)(i) of this subsec-
tion, commercial geoduck aquaculture should only be allowed where
sediments, topography, land and water access support geoduck aquacul-
ture operations without significant clearing or grading.

(i11) Shoreline substantial development permits for geoduck aqua-
culture.

As determined by Attorney General Opinion 2007 No. 1, the plant-
ing, growing, and harvesting of farm-raised geoduck clams requires a
substantial development permit If a specific project or practice cau-
ses substantial interference with normal public use of the surface wa-
ters, but not otherwise.

(iv) Conditional use permits for commercial geoduck aquaculture.
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(A) Conditional use permits are required for new commercial geo-
duck aquaculture only. Where the applicant proposes to convert exist-
ing nongeoduck aquaculture to geoduck aquaculture, the requirement for
a conditional use permit is at the discretion of local government.

(B) All subsequent cycles of planting and harvest shall not re-
quire a new conditional use permit.

(C) Conditional use permits must take into account that commer-
cial geoduck operators have a right to harvest geoduck once planted.

(D) A single conditional use permit may be submitted for multiple
sites within an inlet, bay or other defined feature, provided the
sites are all under control of the same applicant and within the same
shoreline permitting jurisdiction.

(E) Local governments should minimize redundancy between federal,
state and local commercial geoduck aquaculture permit application re-
quirements. Measures to consider include accepting documentation that
has been submitted to other permitting agencies, and using permit ap-
plications that mirror federal or state permit applications.

(F) In addition to complying with chapter 173-27 WAC, the appli-
cation must contain:

(1) A narrative description and timeline for all anticipated geo-
duck planting and harvesting activities if not already contained in
the federal or state permit application or comparable information men-
tioned above.

(11) A baseline ecological survey of the proposed site to allow
consideration of the ecological effects if not already contained in
the federal or state permit application or comparable information men-
tioned above.

(111) Measures to achieve no net loss of ecological functions
consistent with the mitigation sequence described iIn WAC-173-26-201
() (e).

(1V) Management practices that address impacts from mooring,
parking, noise, lights, litter, and other activities associated with
geoduck planting and harvesting operations.

(G) Local governments should provide public notice to all proper-
ty owners within three hundred feet of the proposed project boundary,
and notice to tribes with usual and accustomed fishing rights to the
area.

(H) Commercial geoduck aquaculture workers oftentimes need to ac-
complish on-site work during low tides, which may occur at night or on
weekends. Local governments must allow work during low tides but may
require limits and conditions to reduce impacts, such as noise and
lighting, to adjacent existing uses.

(1) Local governments should establish monitoring and reporting
requirements necessary to verify that geoduck aquaculture operations
are in compliance with shoreline limits and conditions set forth in
conditional use permits and to support cumulative impacts analysis.

(J) Conditional use permits should be reviewed using the best
scientific and technical information available.

(K) Local governments should apply best management practices to
accomplish the intent of the limits and conditions.

(L) In order to avoid or limit impacts from geoduck aquaculture
siting and operations and achieve no net loss of ecological functions,
local governments should consider the following:

(1) The practice of placing nursery tanks or holding pools or
other impervious materials directly on the intertidal sediments.

(11) Use of motorized vehicles, such as trucks, tractors and
forklifts below the ordinary high water mark.
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(111) Specific periods when limits on activities are necessary to
protect priority habitats and associated species. The need for such
measures should be identified in the baseline ecological survey con-
ducted for the site.

(1V) Alterations to the natural condition of the site, including
significant removal of vegetation or rocks and regrading of the natu-
ral slope and sediments.

(V) Installation of property corner markers that are visible at
low tide during planting and harvesting.

(VI) Mitigation measures such as buffers between commercial geo-
duck aquaculture and other fish and wildlife habitat conservation
areas as necessary to ensure no net loss of ecological functions.

(VI1) Use of predator exclusion devices with minimal adverse eco-
logical effects and requiring that they be removed as soon as they are
no longer needed for predator exclusion.

(VI11) Use of the best available methods to minimize turbid run-
off from the water jets used to harvest geoducks.

(1X) Number of barges or vessels that can be moored or beached at
the site as well as duration limits.

(X) Public rights to navigation over the surface of the water.

(X1) Good housekeeping practices at geoduck aquaculture sites,
including worker training and regular removal of equipment, tools, ex-
tra materials, and all wastes.

(XI11) Where the site contains existing public access to publicly
owned lands, consider recommendations from the department of natural
resources or other landowning agencies regarding protection of the ex-
isting public access.

(c) Boating facilities. For the purposes of this chapter, "boat-
ing facilities” excludes docks serving four or fewer single-family
residences. Shoreline master programs shall contain provisions to as-
sure no net loss of ecological functions as a result of development of
boating facilities while providing the boating public recreational op-
portunities on waters of the state.

Where applicable, shoreline master programs should, at a minimum,
contain:

(i) Provisions to ensure that boating facilities are located only
at sites with suitable environmental conditions, shoreline configura-
tion, access, and neighboring uses.

(i1) Provisions that assure that facilities meet health, safety,
and welfare requirements. Master programs may reference other regula-
tions to accomplish this requirement.

(ifi1) Regulations to avoid, or if that is not possible, to miti-
gate aesthetic impacts.

(iv) Provisions for public access In new marinas, particularly
where water-enjoyment uses are associated with the marina, in accord-
ance with WAC 173-26-221(4).

(v) Regulations to limit the impacts to shoreline resources from
boaters living in their vessels (live-aboard).

(vi) Regulations that assure that the development of boating fa-
cilities, and associated and accessory uses, will not result in a net
loss of shoreline ecological functions or other significant adverse
impacts.

(vii) Regulations to protect the rights of navigation.

(viii) Regulations restricting vessels from extended mooring on
waters of the state except as allowed by applicable state regulations
and unless a lease or permission is obtained from the state and iIm-
pacts to navigation and public access are mitigated.

[ 67 ] 0TS-8348.6



(d) Commercial development. Master programs shall Tfirst give
preference to water-dependent commercial uses over nonwater-dependent
commercial uses; and second, give preference to water-related and wa-
ter-enjoyment commercial uses over nonwater-oriented commercial uses.

The design, layout and operation of certain commercial uses di-
rectly affects their classification with regard to whether or not they
qualify as water-related or water-enjoyment uses. Master programs
shall assure that commercial uses that may be authorized as water-re-
lated or water-enjoyment uses are required to incorporate appropriate
design and operational elements so that they meet the definition of
water-related or water-enjoyment uses.

Master programs should require that public access and ecological
restoration be considered as potential mitigation of impacts to shore-
line resources and values for all water-related or water-dependent
commercial development unless such improvements are demonstrated to be
infeasible or iInappropriate. Where commercial use is proposed for lo-
cation on land in public ownership, public access should be required.
Refer to WAC 173-26-221(4) for public access provisions.

Master programs should prohibit nonwater-oriented commercial uses
on the shoreline unless they meet the following criteria:

(i) The use i1s part of a mixed-use project that includes water-
dependent uses and provides a significant public benefit with respect
to the Shoreline Management Act"s objectives such as providing public
access and ecological restoration; or

(i1) Navigability is severely limited at the proposed site; and
the commercial use provides a significant public benefit with respect
to the Shoreline Management Act"s objectives such as providing public
access and ecological restoration.

In areas designated for commercial use, nonwater-oriented commer-
cial development may be allowed if the site is physically separated
from the shoreline by another property or public right of way.

Nonwater-dependent commercial uses should not be allowed over wa-
ter except in existing structures or in the limited instances where
they are auxiliary to and necessary in support of water-dependent
uses.

Master programs shall assure that commercial development will not
result In a net loss of shoreline ecological functions or have signif-
icant adverse impact to other shoreline uses, resources and values
provided for in RCW 90.58.020 such as navigation, recreation and pub-
lic access.

(e) Forest practices. Local master programs should rely on the
Forest Practices Act and rules implementing the act and the Forest and
Fish Report as adequate management of commercial forest uses within
shoreline jurisdiction. ((Hewever)) A forest practice that only in-
volves timber cutting is not a development under the act and does not
require a shoreline substantial development permit or a shoreline ex-
emption. A forest practice that includes activities other than timber
cutting may be a development under the act and may require a substan-
tial development permit. In addition, local governments shall, where
applicable, apply this chapter to Class IV-General forest practices
where shorelines are being converted or are expected to be converted
to nonforest uses.

Forest practice conversions and other Class IV-General forest
practices where there is a likelihood of conversion to nonforest uses,
shall assure no net loss of shoreline ecological functions and shall
maintain the ecological quality of the watershed®"s hydrologic system.
Master programs shall establish provisions to ensure that all such
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practices are conducted in a manner consistent with the master program
environment designation provisions and the provisions of this chapter.
Applicable shoreline master programs should contain provisions to en-
sure that when forest lands are converted to another use, there will
be no net loss of shoreline ecological functions or significant ad-
verse iImpacts to other shoreline uses, resources and values provided
for in RCW 90.58.020 such as navigation, recreation and public access.

Master programs shall implement the provisions of RCW 90.58.150
regarding selective removal of timber harvest on shorelines of state-
wide significance. Exceptions to this standard shall be by conditional
use permit only.

Lands designated as "forest lands™ pursuant to RCW 36.70A.170
shall be designated consistent with either the "natural,”™ "rural con-
servancy,' environment designation.

Where forest practices fall within the applicability of the For-
est Practices Act, local governments should consult with the depart-
ment of natural resources, other applicable agencies, and local timber
owners and operators.

() Industry. Master programs shall first give preference to wa-
ter-dependent industrial uses over nonwater-dependent industrial uses;
and second, give preference to water-related industrial uses over non-
water-oriented industrial uses.

Regional and statewide needs for water-dependent and water-rela-
ted industrial facilities should be carefully considered in establish-
ing master program environment designations, use provisions, and space
allocations for industrial uses and supporting facilities. Lands des-
ignated for industrial development should not include shoreline areas
with severe environmental limitations, such as critical areas.

Where industrial development is allowed, master programs shall
include provisions that assure that industrial development will be lo-
cated, designed, or constructed In a manner that assures no net loss
of shoreline ecological functions and such that it does not have sig-
nificant adverse impacts to other shoreline resources and values.

Master programs should require that industrial development con-
sider incorporating public access as mitigation for iImpacts to shore-
line resources and values unless public access cannot be provided in a
manner that does not result In significant interference with opera-
tions or hazards to life or property, as provided 1in WAC
173-26-221(4).

Where industrial use is proposed for location on land in public
ownership, public access should be required. Industrial development
and redevelopment should be encouraged to locate where environmental
cleanup and restoration of the shoreline area can be iIncorporated. New
nonwater-oriented industrial development should be prohibited on
shorelines except when:

(i) The use i1s part of a mixed-use project that includes water-
dependent uses and provides a significant public benefit with respect
to the Shoreline Management Act"s objectives such as providing public
access and ecological restoration; or

(i1) Navigability is severely limited at the proposed site; and
the iIndustrial use provides a significant public benefit with respect
to the Shoreline Management Act"s objectives such as providing public
access and ecological restoration.

In areas designated for iIndustrial use, nonwater-oriented indus-
trial uses may be allowed if the site is physically separated from the
shoreline by another property or public right of way.
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(g) In-stream structural uses. "In-stream structure”™ means a
structure placed by humans within a stream or river waterward of the
ordinary high-water mark that either causes or has the potential to
cause water iImpoundment or the diversion, obstruction, or modification
of water flow. In-stream structures may include those for hydroelec-
tric generation, 1irrigation, water supply, flood control, transporta-
tion, utility service transmission, fish habitat enhancement, or other
purpose.

In-stream structures shall provide for the protection and preser-
vation, of ecosystem-wide processes, ecological functions, and cultur-
al resources((s)) including, but not limited to, fish and fish pas-
sage, wildlife and water resources, shoreline critical areas, hydro-
geological processes, and natural scenic vistas. The location and
planning of in-stream structures shall give due consideration to the
full range of public interests, watershed functions and processes, and
environmental concerns, with special emphasis on protecting and re-
storing priority habitats and species.

(h) Mining. Mining is the removal of sand, gravel, soil, miner-
als, and other earth materials for commercial and other uses. Histori-
cally, the most common form of mining iIn shoreline areas is for sand
and gravel because of the geomorphic association of rivers and sand
and gravel deposits. Mining in the shoreline generally alters the nat-
ural character, resources, and ecology of shorelines of the state and
may impact critical shoreline resources and ecological functions of
the shoreline. However, in some circumstances, mining may be designed
to have benefits for shoreline resources, such as creation of off
channel habitat for fish or habitat for wildlife. Activities associ-
ated with shoreline mining, such as processing and transportation, al-
so generally have the potential to iImpact shoreline resources unless
the iImpacts of those associated activities are evaluated and properly
managed in accordance with applicable provisions of the master pro-
gram.

A shoreline master program should accomplish two purposes iIn ad-
dressing mining. First, identify where mining may be an appropriate
use of the shoreline, which iIs addressed in this section and in the
environment designation sections above. Second, ensure that when min-
ing or associated activities in the shoreline are authorized, those
activities will be properly sited, designed, conducted, and completed
so that it will cause no net loss of ecological functions of the
shoreline.

(i) Ildentification of shoreline areas where mining may be desig-
nated as appropriate shall:

(A) Be consistent with the environment designation provisions of
WAC 173-26-211 and where applicable WAC 173-26-251(2) regarding shore-
lines of statewide significance; and

(B) Be consistent with local government designation of mineral
resource lands with Qlong-term significance as provided for in RCW
36.70A.170 (1)(c), 36.70A.130, and 36.70A.131; and

(C) Be based on a showing that mining is dependent on a shoreline
location iIn the city or county, or portion thereof, which requires
evaluation of geologic factors such as the distribution and availabil-
ity of mineral resources for that jurisdiction, as well as evaluation
of need for such mineral resources, economic, transportation, and land
use factors. This showing may rely on analysis or studies prepared for
purposes of GMA designations, be integrated with any relevant environ-
mental review conducted under SEPA (chapter 43.21C RCW), or otherwise
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be shown 1in a manner consistent with RCW 90.58.100(1) and WAC
173-26-201 (2)(a)-

(i1) Master programs shall include policies and regulations for
mining, when authorized, that accomplish the following:

(A) New mining and associated activities shall be designed and
conducted to comply with the regulations of the environment designha-
tion and the provisions applicable to critical areas where relevant.
Accordingly, meeting the no net loss of ecological function standard
shall include avoidance and mitigation of adverse iImpacts during the
course of mining and reclamation. It is appropriate, however, to de-
termine whether there will be no net loss of ecological function based
on evaluation of final reclamation required for the site. Preference
shall be given to mining proposals that result In the creation, resto-
ration, or enhancement of habitat for priority species.

(B) Master program provisions and permit requirements for mining
should be coordinated with the requirements of chapters 78.44 and
77.55 RCW.

(C) Master programs shall assure that proposed subsequent use of
mined property is consistent with the provisions of the environment
designation iIn which the property is located and that reclamation of
disturbed shoreline areas provides appropriate ecological functions
consistent with the setting.

(D) Mining within the active channel or channels (a location wa-
terward of the ordinary high-water mark) of a river shall not be per-
mitted unless:

(1) Removal of specified quantities of sand and gravel or other
materials at specific locations will not adversely affect the natural
processes of gravel transportation for the river system as a whole;
and

(11) The mining and any associated permitted activities will not
have significant adverse impacts to habitat for priority species nor
cause a net loss of ecological functions of the shoreline.

(111) The determinations required by (h)ai)dD)() and (I1) of
this subsection shall be made consistent with RCW 90.58.100(1) and WAC
173-26-201 (2)(a)-. Such evaluation of impacts should be appropriately
integrated with relevant environmental review requirements of SEPA
(chapter 43.21C RCW) and the SEPA rules (chapter 197-11 WAC).

(1V) In considering renewal, extension or reauthorization of
gravel bar and other in-channel mining operations iIn locations where
they have previously been conducted, local government shall require
compliance with this subsection (D) to the extent that no such review
has previously been conducted. Where there has been prior review, lo-
cal government shall review previous determinations comparable to the
requirements of this section to assure compliance with this subsection
(D) under current site conditions.

(V) The provisions of this section do not apply to dredging of
authorized navigation channels when conducted in accordance with WAC
173-26-231 (3)(F).

(E) Mining within any channel migration zone that is within
Shoreline Management Act jurisdiction shall require a shoreline condi-
tional use permit.

(i) Recreational development. Recreational development includes
commercial and public facilities designed and used to provide recrea-
tional opportunities to the public. Master programs should assure that
shoreline recreational development is given priority and is primarily
related to access to, enjoyment and use of the water and shorelines of
the state. Commercial recreational development should be consistent
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with the provisions for commercial development in (d) of this subsec-
tion. Provisions related to public recreational development shall as-
sure that the facilities are located, designed and operated In a man-
ner consistent with the purpose of the environment designation 1in
which they are located and such that no net loss of shoreline ecologi-
cal functions or ecosystem-wide processes results.

In accordance with RCW 90.58.100(4), master program provisions
shall reflect that state-owned shorelines are particularly adapted to
providing wilderness beaches, ecological study areas, and other rec-
reational uses for the public and give appropriate special considera-
tion to the same.

For all jurisdictions planning under the Growth Management Act,
master program recreation policies shall be consistent with growth
projections and level-of-service standards established by the applica-
ble comprehensive plan.

(J) Residential development.

(1) Single-family residences are the most common form of shore-
line development and are identified as a priority use when developed
in a manner consistent with control of pollution and prevention of
damage to the natural environment. Without proper management, single-
family residential use can cause significant damage to the shoreline
area through cumulative impacts from shoreline armoring, storm water
runoff, septic systems, introduction of pollutants, and vegetation
modification and removal. Residential development also includes multi-
family development and the creation of new residential lots through
land division.

(i1) Master programs shall include policies and regulations that
assure no net loss of shoreline ecological functions will result from
residential development. Such provisions should include specific regu-
lations for setbacks and buffer areas, density, shoreline armoring,
vegetation conservation requirements, and, where applicable, on-site
sewage system standards for all residential development and uses and
applicable to divisions of land in shoreline jurisdiction.

(iii1) Residential development, including appurtenant structures
and uses, should be sufficiently set back from steep slopes and shore-
lines vulnerable to erosion so that structural improvements, including
bluff walls and other stabilization structures, are not required to
protect such structures and uses. (See RCW 90.58.100(6).)

(iv) Over-water residences.

(A) New over-water residences, including floating homes, are not
a preferred use and should be prohibited. It is recognized that cer-
tain existing communities of floating and/or over-water homes exist
and should be reasonably accommodated to allow improvements associated
with life safety matters and property rights to be addressed provided
that any expansion of existing communities is the minimum necessary to
assure consistency with constitutional and other legal limitations
that protect private property.

(B) A floating home permitted or legally established prior to
January 1, 2011, must be classified as a conforming preferred use. For
the purposes of this subsection, '‘conforming preferred use' means that
applicable development and shoreline master program regulations may
only impose reasonable conditions and mitigation that will not effec-
tively preclude maintenance, repair, replacement, and remodeling of
existing floating homes and floating home moorages by rendering these
actions impracticable.

(C) A floating on-water residence legally established prior to
July 1, 2014, must be considered a conforming use and accommodated
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through reasonable shoreline master program regulations, permit condi-
tions, or mitigation that will not effectively preclude maintenance,
repair, replacement, and remodeling of existing floating on-water res-
idences and their moorages by rendering these actions impracticable.

(v) Multiunit residential development.

(A) New multiunit residential development, including the subdivi-
sion of land for more than four parcels, should provide community
and/or public access in conformance to the local government"s public
access planning and this chapter.

(B) Master programs shall include standards for the creation of
new residential lots through land division that accomplish the follow-
ing:

((H)) () Plats and subdivisions must be designed, configured
and developed In a manner that assures that no net loss of ecological
functions results from the plat or subdivision at full build-out of
all lots.

(&H)) 1) Prevent the need for new shoreline stabilization or
flood hazard reduction measures that would cause significant impacts
to other properties or public improvements or a net loss of shoreline
ecological functions.

((cH)) 1) Implement the provisions of WAC 173-26-211 and
173-26-221.

(vi) Option for addressing legal status of existing shoreline
structures.

(A) New or amended master programs may include provisions author-
1zing:

(1) Residential structures and appurtenant structures that were
legally established and are used for a conforming use, but that do not
meet standards for the following to be considered a conforming struc-
ture: Setbacks, buffers, or yards; area; bulk; height; or density; and

(11) Redevelopment, expansion, change with the class of occupan-
cy, or replacement of the residential structure if it is consistent
with the master program, including requirements for no net loss of
shoreline ecological functions.

(B) For purposes of this subsection, ™"appurtenant structures"
means garages, sheds, and other legally established structures. "Ap-
purtenant structures™ does not include bulkheads and other shoreline
modifications or over-water structures.

(C) Nothing in this subsection:

(1) Restricts the ability of a master program to limit redevelop-
ment, expansion, or replacement of over-water structures located in
hazardous areas, such as flood plains and geologically hazardous
areas; or

(11) Affects the application of other federal, state, or local
government requirements to residential structures.

(k) Transportation and parking. Master programs shall include
policies and regulations to provide safe, reasonable, and adequate
circulation systems to, and through or over shorelines where necessary
and otherwise consistent with these guidelines.

Transportation and parking plans and projects shall be consistent
with the master program public access policies, public access plan,
and environmental protection provisions.

Circulation system planning shall include systems for pedestrian,
bicycle, and public transportation where appropriate. Circulation
planning and projects should support existing and proposed shoreline
uses that are consistent with the master program.
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Plan, locate, and design proposed transportation and parking fa-
cilities where routes will have the least possible adverse effect on
unique or fragile shoreline features, will not result in a net loss of
shoreline ecological functions or adversely impact existing or planned
water-dependent uses. Where other options are available and feasible,
new roads or road expansions should not be built within shoreline ju-
risdiction.

Parking facilities in shorelines are not a preferred use and
shall be allowed only as necessary to support an authorized use.
Shoreline master programs shall include policies and regulations to
minimize the environmental and visual impacts of parking facilities.

(1) Utilities. These provisions apply to services and facilities
that produce, convey, store, or process power, gas, sewage, communica-
tions, oil, waste, and the like. On-site utility features serving a
primary use, such as a water, sewer or gas line to a residence, are
"accessory utilities” and shall be considered a part of the primary
use.

Master programs shall include provisions to assure that:

All utility facilities are designed and located to assure no net
loss of shoreline ecological functions, preserve the natural land-
scape, and minimize conflicts with present and planned land and shore-
line uses while meeting the needs of future populations in areas plan-
ned to accommodate growth.

utility production and processing TfTacilities, such as power
plants and sewage treatment plants, or parts of those facilities, that
are nonwater-oriented shall not be allowed in shoreline areas unless
it can be demonstrated that no other feasible option is available.

Transmission facilities for the conveyance of services, such as
power lines, cables, and pipelines, shall be located outside of the
shoreline area where feasible and when necessarily located within the
shoreline area shall assure no net loss of shoreline ecological func-
tions.

Utilities should be located in existing rights of way and corri-
dors whenever possible.

Development of pipelines and cables on tidelands, particularly
those running roughly parallel to the shoreline, and development of
facilities that may require periodic maintenance which disrupt shore-
line ecological functions should be discouraged except where no other
feasible alternative exists. When permitted, provisions shall assure
that the facilities do not result in a net loss of shoreline ecologi-
cal functions or significant impacts to other shoreline resources and
values.

AMENDATORY SECTION (Amending WSR 11-05-064, filed 2/11/11, effective
3/14/11)

WAC 173-26-360 Ocean management. (1) Purpose and intent. This
section implements the Ocean Resources Management Act, (RCW 43.143.005
through 43.143.030) enacted in 1989 by the Washington state legisla-
ture. The law requires the department of ecology to develop guidelines
and policies for the management of ocean uses and to serve as the ba-
sis for evaluation and modification of local shoreline management mas-
ter programs of coastal local governments in Jefferson, Clallam, Grays
Harbor, and Pacific counties. The guidelines are intended to clarify
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state shoreline management policy regarding use of coastal resources,
address evolving interest in ocean development and prepare state and
local agencies for new ocean developments and activities.

(2) Geographical application. The guidelines apply to Washing-
ton"s coastal waters from Cape Disappointment ((at)) directly south to
the state border, including the mouth of the Columbia River, and from
Cape Disappointment north one hundred sixty miles to Cape Flattery at
the entrance to the Strait of Juan De Fuca including the offshore
ocean area, the near shore area under state ownership, shorelines of
the state, and their adjacent uplands. Their broadest application
would include an area seaward two hundred miles (RCW 43.143.020) and
landward to include those uplands iImmediately adjacent to land under
permit jJurisdiction for which consistent planning is required under
RCW 90.58.340. The guidelines address uses occurring in Washington®s
coastal waters, but not impacts generated from activities offshore of
Oregon, Alaska, California, or British Columbia or impacts from Wash-
ington®s offshore on the Strait of Juan de Fuca, the Columbia River
east of Cape Disappointment, or other inland marine waters.

(3) Ocean uses defined. Ocean uses are activities or developments
involving renewable and/or nonrenewable resources that occur on Wash-
ington®s coastal waters and includes their associated off shore, near
shore, inland marine, shoreland, and upland facilities and the supply,
service, and distribution activities, such as crew ships, circulating
to and between the activities and developments. Ocean uses involving
nonrenewable resources include such activities as extraction of oil,
gas and minerals, energy production, disposal of waste products, and
salvage. Ocean uses which generally involve sustainable use of renewa-
ble resources include commercial, recreational, and tribal fishing,
aquaculture, recreation, shellfish harvesting, and pleasure craft ac-
tivity.

(4) Relationship to existing management programs. These guide-
lines augment existing requirements of the Shoreline Management Act,
chapter 90.58 RCW, and those chapters in Title 173 of the Washington
Administrative Code that implement the act. They are not intended to
modify current resource allocation procedures or regulations adminis-
tered by other agencies, such as the Washington department of fisher-
ies management of commercial, recreational, and tribal fisheries. They
are not intended to regulate recreational uses or currently existing
commercial uses involving fishing or other renewable marine or ocean
resources. Every effort will be made to take into account tribal iIn-
terests and programs iIn the guidelines and master program amendment
processes. After inclusion in the state coastal zone management pro-
gram, these guidelines and resultant master programs will be used for
federal consistency purposes in evaluating federal permits and activi-
ties iIn Washington®s coastal waters. Participation in the development
of these guidelines and subsequent amendments to master programs will
not preclude state and local government from opposing the introduction
of new uses, such as oil and gas development.

These and other statutes, documents, and regulations referred to
or cited in these rules may be reviewed at the department of ecology,
headquarters iIn Lacey, Washington, for which the mailing address is
P.O. Box 47600, Olympia, WA 98504. The physical address is 300 Desmond
Drive S.E., Lacey, WA 98503.

(5) Regional approach. The guidelines are intended to foster a
regional perspective and consistent approach for the management of
ocean uses. While local governments may have need to vary their pro-
grams to accommodate local circumstances, local government should at-
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tempt and the department will review local programs for compliance
with these guidelines and chapter 173-26 WAC: Shoreline Management Act
guidelines for development of master programs. It is recognized that
further amendments to the master programs may be required to address
new information on critical and sensitive habitats and environmental
impacts of ocean uses or to address future activities, such as oil de-
velopment. In addition to the criteria in RCW 43.143.030, these guide-
lines apply to ocean uses until local master program amendments are
adopted. The amended master program shall be the basis for review of
an action that is either located exclusively in, or its environmental
impacts confined to, one county. Where a proposal clearly involves
more than one local jurisdiction, the guidelines shall be applied and
remain in effect iIn addition to the provisions of the local master
programs.

(6) Permit criteria: Local government and the department may per-
mit ocean or coastal uses and activities as a substantial development,
variance or conditional use only if the criteria of RCW 43.143.030(2)
listed below are met or exceeded:

(a) There is a demonstrated significant local, state, or national
need for the proposed use or activity;

(b) There i1s no reasonable alternative to meet the public need
for the proposed use or activity;

(c) There will be no likely long-term significant adverse impacts
to coastal or marine resources Or uses;

(d) All reasonable steps are taken to avoid and minimize adverse
environmental impacts, with special protection provided for the marine
life and resources of the Columbia River, Willapa Bay and Grays Harbor
estuaries, and Olympic National Park;

(e) All reasonable steps are taken to avoid and minimize adverse
social and economic impacts, including impacts on aquaculture, recrea-
tion, tourism, navigation, air quality, and recreational, commercial,
and tribal fishing;

() Compensation 1is provided to mitigate adverse iImpacts to
coastal resources or uses;

(g) Plans and sufficient performance bonding are provided to en-
sure that the site will be rehabilitated after the use or activity is
completed; and

(h) The use or activity complies with all applicable local,
state, and federal laws and regulations.

(7) General ocean uses guidelines. The following guidelines apply
to all ocean uses, their service, distribution, and supply activities
and their associated facilities that require shoreline permits.

(a) Ocean uses and activities that will not adversely impact re-
newable resources shall be given priority over those that will. Corre-
spondingly, ocean uses that will have less adverse impacts on renewa-
ble resources shall be given priority over uses that will have greater
adverse iImpacts.

(b) Ocean uses that will have less adverse social and economic
impacts on coastal uses and communities should be given priority over
uses and activities that will have more such impacts.

(c) When the adverse iImpacts are generally equal, the ocean use
that has less probable occurrence of a disaster should be given prior-
ity.

(d) The alternatives considered to meet a public need for a pro-
posed use should be commensurate with the need for the proposed use.
For example, if there is a demonstrated national need for a proposed
use, then national alternatives should be considered.
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(e) Chapter 197-11 WAC (SEPA rules) provides guidance in the ap-
plication of the permit criteria and guidelines of this section. The
range of 1iImpacts to be considered should be consistent with WAC
197-11-060 (4)(e) and 197-11-792 (2)(c). The determination of signifi-
cant adverse impacts should be consistent with WAC 197-11-330(3) and
197-11-794. The sequence of actions described in WAC 197-11-768 should
be used as an order of preference in evaluating steps to avoid and
minimize adverse impacts.

() Impacts on commercial resources, such as the crab fishery, on
noncommercial resources, such as environmentally critical and sensi-
tive habitats, and on coastal uses, such as loss of equipment or loss
of a fishing season, should be considered in determining compensation
to mitigate adverse environmental, social and economic iImpacts to
coastal resources and uses.

(g) Allocation of compensation to mitigate adverse impacts to
coastal resources or uses should be based on the magnitude and/or de-
gree of Impact on the resource, jurisdiction and use.

(h) Rehabilitation plans and bonds prepared for ocean uses should
address the effects of planned and unanticipated closures, completion
of the activity, reasonably anticipated disasters, inflation, new
technology, and new information about the environmental impacts to en-
sure that state of the art technology and methods are used.

(i) Local governments should evaluate their master programs and
select the environment(s) for coastal waters that best meets the iIn-
tent of chapter 173-26 WAC, these guidelines and chapter 90.58 RCW.

(J) Ocean uses and their associated coastal or upland facilities
should be located, designed and operated to prevent, avoid, and mini-
mize adverse impacts on migration routes and habitat areas of species
listed as endangered or threatened, environmentally critical and sen-
sitive habitats such as breeding, spawning, nursery, foraging areas
and wetlands, and areas of high productivity for marine biota such as
upwelling and estuaries.

(k) Ocean uses should be located to avoid adverse impacts on pro-
posed or existing environmental and scientific preserves and sanctua-
ries, parks, and designated recreation areas.

(1) Ocean uses and their associated facilities should be located
and designed to avoid and minimize adverse impacts on historic or cul-
turally significant sites in compliance with chapter 27.34 RCW. Per-
mits in general should contain special provisions that require permit-
tees to comply with chapter 27.53 RCW if any archaeological sites or
archaeological objects such as artifacts and shipwrecks are discov-
ered.

(m) Ocean uses and their distribution, service, and supply ves-
sels and aircraft should be located, designed, and operated In a man-
ner that minimizes adverse impacts on fishing grounds, aquatic lands,
or other renewable resource ocean use areas during the established,
traditional, and recognized times they are used or when the resource
could be adversely impacted.

(n) Ocean use service, supply, and distribution vessels and air-
craft should be routed to avoid environmentally critical and sensitive
habitats such as sea stacks and wetlands, preserves, sanctuaries, bird
colonies, and migration routes, during critical times those areas or
species could be affected.

(o) In locating and designing associated onshore facilities, spe-
cial attention should be given to the environment, the characteristics
of the use, and the impact of a probable disaster, in order to assure
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adjacent uses, habitats, and communities adequate protection from ex-
plosions, spills, and other disasters.

(p) Ocean uses and their associated facilities should be located
and designed to minimize Impacts on existing water dependent business-
es and existing land transportation routes to the maximum extent fea-
sible.

(g) Onshore facilities associated with ocean uses should be loca-
ted in communities where there is adequate sewer, water, power, and
streets. Within those communities, if space is available at existing
marine terminals, the onshore facilities should be located there.

(r) Attention should be given to the scheduling and method of
constructing ocean use facilities and the location of temporary con-
struction facilities to minimize iImpacts on tourism, recreation, com-
mercial fishing, local communities, and the environment.

(s) Special attention should be given to the effect that ocean
use TfTacilities will have on recreational activities and experiences
such as public access, aesthetics, and views.

(t) Detrimental effects on air and water quality, tourism, recre-
ation, fishing, aquaculture, navigation, transportation, public infra-
structure, public services, and community culture should be considered
in avoiding and minimizing adverse social and economic iImpacts.

(u) Special attention should be given to designs and methods that
prevent, avoid, and minimize adverse Impacts such as noise, light,
temperature changes, turbidity, water pollution and contaminated sedi-
ments on the marine, estuarine or upland environment. Such attention
should be given particularly during critical migration periods and
life stages of marine species and critical oceanographic processes.

(v) Preproject environmental baseline iInventories and assessments
and monitoring of ocean uses should be required when little is known
about the effects on marine and estuarine ecosystems, renewable re-
source uses and coastal communities or the technology involved 1is
likely to change.

(w) Oil and gas, mining, disposal, and energy producing ocean
uses should be designed, constructed, and operated iIn a manner that
minimizes environmental impacts on the coastal waters environment,
particularly the seabed communities, and minimizes iImpacts on recrea-
tion and existing renewable resource uses such as fishing.

(X) To the extent feasible, the location of oil and gas, and min-
ing facilities should be chosen to avoid and minimize impacts on ship-
ping lanes or routes traditionally used by commercial and recreational
fishermen to reach fishing areas.

(y) Discontinuance or shutdown of oil and gas, mining or energy
producing ocean uses should be done In a manner that minimizes impacts
to renewable resource ocean uses such as fishing, and restores the
seabed to a condition similar to its original state to the maximum ex-
tent feasible.

(8) Oil and gas uses and activities. Oil and gas uses and activi-
ties involve the extraction of oil and gas resources from beneath the
ocean.
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be—aHowed—oanly—tA—sttes—that—meet—apphteable—reguirements-)) As es-
tablished by the [leqgislature in RCW 43.143.010, there shall be no

leasing of Washington®s tidal or submerged lands extending from mean
high tide seaward three miles along the Washington coast from Cape
Flattery south to Cape Disappointment, nor in Grays Harbor, Willapa
Bay, and the Columbia River downstream from the Longview bridge, for
purposes of oil or gas exploration, development, or production.

(9) Ocean mining. Ocean mining includes such uses as the mining
of metal, mineral, sand, and gravel resources from the sea floor.

(a) Seafloor mining should be located and operated to avoid det-
rimental effects on ground fishing or other renewable resource uses.

(b) Seafloor mining should be located and operated to avoid det-
rimental effects on beach erosion or accretion processes.

(c) Special attention should be given to habitat recovery rates
in the review of permits for seafloor mining.

(10) Energy production. Energy production uses involve the pro-
duction of energy iIn a usable form directly in or on the ocean rather
than extracting a raw material that is transported elsewhere to pro-
duce energy in a readily usable form. Examples of these ocean uses are
facilities that use wave action or differences in water temperature to
generate electricity.

(a) Energy-producing uses should be located, constructed, and op-
erated in a manner that has no detrimental effects on beach accretion
or erosion and wave processes.

(b) An assessment should be made of the effect of energy produc-
ing uses on upwelling, and other oceanographic and ecosystem process-
es.

(c) Associated energy distribution facilities and lines should be
located in existing utility rights of way and corridors whenever fea-
sible, rather than creating new corridors that would be detrimental to
the aesthetic qualities of the shoreline area.

(11) Ocean disposal. Ocean disposal uses involve the deliberate
deposition or release of material at sea, such as solid wastes, indus-
trial waste, radioactive waste, IiIncineration, 1iIncinerator residue,
dredged materials, vessels, aircraft, ordnance, platforms, or other
man-made structures.

(a) Storage, loading, transporting, and disposal of materials
shall be done in conformance with local, state, and federal require-
ments for protection of the environment.
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(b) Ocean disposal shall be allowed only in sites that have been
approved by the Washington department of ecology, the Washington de-
partment of natural resources, the United States Environmental Protec-
tion Agency, and the United States Army Corps of Engineers as appro-
priate.

(c) Ocean disposal sites should be located and designed to pre-
vent, avoid, and minimize adverse iImpacts on environmentally critical
and sensitive habitats, coastal resources and uses, or loss of oppor-
tunities for mineral resource development. Ocean disposal sites for
which the primary purpose is habitat enhancement may be located in a
wider variety of habitats, but the general intent of the guidelines
should still be met.

(12) Transportation. Ocean transportation includes such uses as:
Shipping, transferring between vessels, and offshore storage of oil
and gas; transport of other goods and commodities; and offshore ports
and airports. The following guidelines address transportation activi-
ties that originate or conclude in Washington®s coastal waters or are
transporting a nonrenewable resource extracted from the outer conti-
nental shelf off Washington.

(a) An assessment should be made of the impact transportation
uses will have on renewable resource activities such as fishing and on
environmentally critical and sensitive habitat areas, environmental
and scientific preserves and sanctuaries.

(b) When feasible, hazardous materials such as oil, gas, explo-
sives and chemicals, should not be transported through highly produc-
tive commercial, tribal, or recreational fishing areas. If no such
feasible route exists, the routes used should pose the least environ-
mental risk.

(c) Transportation uses should be located or routed to avoid hab-
itat areas of endangered or threatened species, environmentally criti-
cal and sensitive habitats, migration routes of marine species and
birds, marine sanctuaries and environmental or scientific preserves to
the maximum extent feasible.

(13) Ocean research. Ocean research activities involve scientific
investigation for the purpose of furthering knowledge and understand-
ing. Investigation activities involving necessary and functionally re-
lated precursor activities to an ocean use or development may be con-
sidered exploration or part of the use or development. Since ocean re-
search often involves activities and equipment, such as drilling and
vessels, that also occur in exploration and ocean uses or develop-
ments, a case by case determination of the applicable regulations may
be necessary.

(a) Ocean research should be encouraged to coordinate with other
ocean uses occurring in the same area to minimize potential conflicts.

(b) Ocean research meeting the definition of "exploration activi-
ty" of WAC 173-15-020 shall comply with the requirements of chapter
173-15 WAC: Permits for oil or natural gas exploration activities con-
ducted from state marine waters.

(c) Ocean research should be located and operated In a manner
that minimizes intrusion into or disturbance of the coastal waters en-
vironment consistent with the purposes of the research and the intent
of the general ocean use guidelines.

(d) Ocean research should be completed or discontinued In a man-
ner that restores the environment to its original condition to the
maximum extent feasible, consistent with the purposes of the research.

(e) Public dissemination of ocean research findings should be en-
couraged.
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(14) Ocean salvage. Ocean salvage uses share characteristics of
other ocean uses and involve relatively small sites occurring inter-
mittently. Historic shipwreck salvage which combines aspects of recre-
ation, exploration, research, and mining iIs an example of such a use.

(a) Nonemergency marine salvage and historic shipwreck salvage
activities should be conducted iIn a manner that minimizes adverse iIm-
pacts to the coastal waters environment and renewable resource uses
such as fishing.

(b) Nonemergency marine salvage and historic shipwreck salvage
activities should not be conducted in areas of cultural or historic
significance unless part of a scientific effort sanctioned by appro-
priate governmental agencies.
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