Orchard lands model development agreement
Purpose
The purpose of this document is to serve as an agreement between a jurisdiction and a developer, to legally bind the person(s) responsible for completing model remedy cleanup actions on individual lots, over time.
In general, implementation of the remedy will take place during two phases of a project: first, as part of the general site development activities required prior to final plat approval. This includes installation of public and private roadways, utilities, stormwater facilities, open spaces, etc. Second, as each individual lot is developed in preparation for future residents. The developer is responsible for ensuring that the remedy is completed during general site development activities and prior to final plat approval. Future homebuilders are responsible for ensuring appropriate remedy implementation on individual lots, prior to issuance of a certificate of occupancy for the residence on that lot. This document is intended to convey the responsibility for the second phase from the developer of the subdivision to whomever is responsible for individual site development.
Instructions
1. Yellow-highlighted text in parentheses marks text to be replaced, such as (insert developer name here). Remove the highlight and parentheses once you’ve replaced the text.
2. Blue-highlighted text in square brackets is an instruction or explanation, like [the following section is used for…]. This text should be deleted when you’re done.
3. Remove the ‘draft’ watermark when finalized.
4. [bookmark: _GoBack]Delete this instruction page.



DEVELOPMENT AGREEMENT
BY AND BETWEEN THE (INSERT JURISDICTION)
AND (INSERT NAME OF THE DEVELOPER) FOR THE
(INSERT NAME OF THE PROPOSED PROJECT) DEVELOPMENT
THIS DEVELOPMENT AGREEMENT is made and entered into this _____ day of _________, 20___, by and between the (INSERT JURISDICTION), Washington, a Washington municipal corporation, hereinafter the (City or County), and (INSERT DEVELOPER), a (individual, corporation, limited partnership, partnership, etc.), hereinafter the “Developer.”
Recitals
A. The Developer is the owner of real property located in (insert jurisdiction), Washington, and legally described in Exhibit A, which is attached and incorporated by reference (the “Property”).
B. The Developer seeks to develop (INSERT NAME OF PROPOSED SUBDIVISION DEVELOPMENT) on the Property (the “Development”).
C. The Property has been identified by the Washington State Department of Ecology (Ecology) as an area that historically was used as a tree fruit orchard and has further been identified as an area subject to the legacy application of pesticides. The portion of the Property affected by legacy pesticide application, herein referred to as the “Historical Orchard Area,” is identified and delineated on Exhibit B.
D. Legacy pesticide use has resulted in shallow-soil concentrations of lead arsenate that exceed Washington State cleanup levels established by the Model Toxics Control Act (MTCA) administered by Ecology.
E. The Developer, in coordination with Ecology, created a remedy to achieve the cleanup of lead-arsenate-impacted areas on the Property resulting from legacy pesticide use. This remedy was included in the Developer’s application materials for the Development and was considered during the quasi-judicial review of the Development.
F. On (INSERT DATE OF PRELIMINARY SUBDIVISION APPROVAL), the (INSERT LOCAL GOVERNMENT DECISION MAKER) granted preliminary approval of the Development, including conditions of approval requiring implementation of the identified cleanup remedy for the entire Property.
G. Developer has completed the identified cleanup remedy related to general site development activities (e.g. public/private roadways, utilities, stormwater facilities, common areas) as required by the preliminary approval.  Future property owners (“Property Owners”), including their contractors/homebuilders who develop individual lots will be responsible for ensuring cleanup of the Property is completed as identified and agreed to by Developer and Ecology. 
H. The (INSERT JURISDICTION) and Developer enter into this Agreement to establish the guidelines and standards for implementation of the remedy by Property Owners on individual lots within the Development.
I. The obligations of this Development Agreement shall apply to all Property Owners and parcels within the Development, including Lots (FILL IN LOT NUMBERS AS A RANGE). The obligation to perform the remediation will commence on approval of the building permit.  Completion of remediation will be required, as evidenced by completing, signing, notarizing and recording of a Self-Certification Form, prior to being issued a Certificate of Occupancy.
Agreement
Now, therefore, the (City/County) and Developer agree as follows:
Cleanup Methods and Requirements
[Section to be populated by the jurisdiction on a project-to-project basis. This section is targeted to the individual lot Property Owner and should describe in detail the specific remedy or combination thereof to be implemented on each individual lot. Key things to address include:]
A. Description of the remedy to be implemented on individual lots, including the specific actions as agreed to by Developer and Ecology (based on the model remedy or another approved MTCA administrative pathway), as identified in the application materials submitted for the project, and reviewed and approved by the Local Government Decision maker. This portion of the Development Agreement should use specific language and considerations from the model remedy.
B. Where each specific type of remedy will be implemented throughout the site (e.g., soft capping shall be implemented in landscaping areas, lawns, etc., whereas hard capping will be implemented where impervious surfaces will be constructed. Stormwater facility and common areas will be excavated to achieve cleanup).
C. Specify that the remedy must be completed on individual lots prior to issuance of a certification of occupancy.]
Excavation Soil Handling Requirements
Excavation of contaminated soil during individual lot construction shall follow the practices set out below.  Excavated soil may be repurposed on site, if it is placed in accordance with the model remedy requirements and safely remediated, or it may be sampled and disposed of offsite at an appropriate disposal facility.
The Property Owner shall make every effort to coordinate excavation activities such that excavation spoils are handled as little as possible.
The Property Owner shall protect and monitor all excavation slopes for erosion and/or instability and correct deficiencies promptly.
The Property Owner shall keep clean import soil segregated from the existing site soils until placement to prevent potential contamination of the import soil.
If necessary, excavated soil shall be removed for legal disposal off site. If stockpiles of excavated soil are necessary, they shall be covered when not in use to prevent erosion by wind and water.
Surface water shall be directed away from excavated areas or any stockpiles of excavated material to reduce erosion, ponding of stormwater in excavated areas, and stormwater contact with excavated soil.
The Property Owner shall employ all appropriate measures to control dust.
Open excavation area(s) shall be covered with plastic sheeting at the end of every workday to prevent exposure of residents to soil, and during wet weather to minimize residents’ exposure to stormwater.
If off-site transportation and disposal of excavated materials is required, the Property Owner shall provide for safe transportation and disposal of these materials. The Property Owner shall obtain all transportation permits required for overland trucking of soil.
Trucks shall be loaded over a plastic liner to contain any spillage of excavated soil. Loose material that falls onto the truck exterior or onto the plastic liner shall be removed and placed in the truck before the truck leaves the loading area.
All loads shall be tarped or covered before the trucks leaves the loading area.
Excavated materials with concentrations of arsenic or lead above 100 milligrams per kilogram will require testing by the toxicity characteristic leaching procedure (TCLP) to ensure appropriate disposal. Material that fails the TCLP shall be disposed of in an approved Subtitle C landfill. Material that passes the TCLP shall be disposed of in an approved Subtitle D landfill. If a beneficial use of material that passes the TCLP is identified, the Developer shall coordinate with Ecology to confirm suitability of this reuse before transporting materials off site.
Depositing materials from the site in unauthorized places is prohibited.
The Property Owner shall keep hauling routes clean and free from debris.
Equipment involved in the excavation and handling of contaminated soil shall be decontaminated before it leaves the Property.
Certification of Completion
[The purpose of this Section is to verify and ensure the required cleanup on individual lots is completed, prior to issuing a Certificate of Occupancy for the newly constructed residence. The Ecology Model Remedy includes a “Residential Building Self-Certification Form that is to be filled out and signed by the Property Owner and/or their contractor/homebuilder, notarized, and then recorded with the County Auditor’s office.  Requiring this form prior to Certificate of Occupancy is a method of tracking compliance with the required remedy without necessarily requiring inspections and certifications by Ecology or Local Government staff.  A draft of the form should be attached to this Development Agreement.]
To verify and ensure cleanup has occurred as required on individual lots, a “Residential Building Self-Certification” form, attached as Exhibit B, shall be signed by the Property Owner and/or their contractor/homebuilder, notarized and recorded with the (APPLICABLE JURISDICTION’S) Auditor’s office prior to a Certificate of Occupancy being issued. 
4.	General Provisions
[This section is set aside for general provisions that might be required by various Local Governments. The below language is provided only as an example of what the general provisions may cover. This section can be used or not, as necessary for the Local Government to act.]
A. Any modification of this Agreement or additional obligation assumed by (insert developer name) in connection with this Agreement shall be binding only if evidenced in writing and signed by (insert developer name).
B. By entering into this Agreement, the parties do not engage in any form of partnership or joint venture. Neither the (enter developer name) nor (Enter Jurisdiction Name) has authority to act on behalf of the other. (Enter Developer Name) is an independent contractor engaged by the (Enter Jurisdiction Name) solely for the purpose of performing the services outlined in this Agreement.
C. The remediation obligations required under this Agreement shall be required only of the first Developer or the designated contractor developing lots in the Development. Once the remediation work has been performed on a lot, and a certificate of occupancy issued for that lot, the remediation obligations of this Agreement will not apply to subsequent owners, developers, or contractors. 
The subsequent owners, developers, or contractors shall be provided notice of the remediation work and of the soil contamination through CCRs (Exhibit D) to be recorded on the title to the Property.
The parties have executed this Agreement at _________________ on the day and year first written above.







Owner/Developer
By:		
Date:		

(Insert name of jurisdiction)
By		
Date:		
APPROVED AS TO FORM:
By		
Date		

(Insert notary page)


EXHIBIT A
Legal Description


EXHIBIT B
Historical Orchard Area and Property Map


EXHIBIT C
Self-Certification Form
