February 18, 2015
WAC 173-350-325, Soil and Sediment Criteria and Use - Workgroup Conference Call

Name Org E-mail Phone In Attendance
Marni Ecology — W2R marni.solheim@ecy.wa.gov  |(509)329-3564 Y
Solheim
Matt Hinck Cal Portland mhinck@calportland.com (206)764-3021 Y

(206)914-9764
cell
Janusz Pacific Topsoils (PTI) |januszb@pacifictopsoils.com [(425)231-4526 N
Bajsarowicz
Jared Keefer |Jefferson County jkeefer@co.jefferson.wa.us  |(360)385 - 9411 Y
Health
Andy Tacoma Pierce County |acomstock@tpchd.org (253)798-6538 Y
Comstock Health
Jake Finlinson |King County Roads jake.finlinson@kingcounty.gov|(206)477-3524 Y
Maintenance
Chris Martin  |Ecology - WQ christopher.martin@ecy.wa.g |(425)649 7110 Y
ov
John Bromley |WA Dept Natural john.bromley@dnr.wa.gov (360)902-1452 Y
Resources
Jenifer Hill WA Dept hilljen@wsdot.wa.gov (360)570-6656 Y
Transportation
Michael Shaw |PCL Civil Constructors |mcshaw@pcl.com (425)394-4211 N
Inc. (360)265-0405
cell
Alex Smith Port of Olympia alexs@portolympia.com (360)528-8020 N
Lynn Schmidt |City of Spokane Ischmidt@spokanecity.org (509)625-7908 Y
Wastewater
Management Dept
Non-Workgroup
Rod WA Refuse and rod@wrra.org Y
Whittaker Recycling Association
Dawn Marie  |Ecology — W2R Dawn.maurer@ecy.wa.gov (425)649-7192 Y

Maurer




Agenda

Bulleted items that are not italicized are comments from the meeting. /Italicized wording represent the
issues discussed.

e Adjusting rule language to match statutory authorities — permitting vs. conditionally exempting
vs. excluding/not applicable

Terminology — Soil Screening Limits

Sampling simplification

Guidance

Miscellaneous

Adjusting rule language to match statutory authorities

Current rule language requires no permit for characterization or use of impacted soil/sediment.
The rule is meant to be “self-authorizing” whereby handlers of impacted soil/sediment are
responsible for following the rule with no oversight. We want to ensure the rule remains self-
authorizing, but authorities provided in statute are going to lead to changes in how we do that.

RCW 70.95 authorizes only two options for solid waste management — permit or a conditional
permit exemption. To ensure consistency with these statutory authorities, Marni will revise what
we have to conditional permit exemptions. We have conditional exemption language throughout
the rule for recycling, some compost operations, inert waste piles, etc. Language now requiring
representative sampling, etc. will become the conditions one must meet to be permit-exempt.

There are other “exclusions” elsewhere in the rule that also do not fit into the permit or
conditional permit exemption categories that staff will be looking at during this revision process.

Some expressed concern this change would mean a solid waste permit is needed for transporting
impacted soil/sediment or accepting it. Marni clarified that this rule does not cover transportation as
the WA Utilities and Transportation Commission oversees transport. Marni also clarified the
language would not lead to permits required for characterization or use of impacted soil/sediment.
Changes will be to accommodate permit exemption authorities only.

This issue brought up a long discussion of who is responsible for ensuring they meet conditions. The
generator, receiving facility, contractor, consultant, transporter? We have talked about this in the
past without reaching a decision about who is ultimately responsible for ensuring compliance with
the rule.

0 WSDOT has contractual language that requires contractor to properly characterize and take
to appropriate disposal sites. WSDOT bears some responsibility if the contractor fails to
handle materials properly, but feel it is the contractor and receiving site that violated the
rule.

0 Health department typically put responsibility on the receiving sites for accepting materials
they should not accept. If the generator or others responsible are known, they might pursue
all parties for enforcement, but usually focus on the receiving site.

0 DNR pursues enforcement for fill that does not meet criteria against permit holders or “other
persons authorized or directed to...”, which provides some room to not penalize the permit
holder alone.



O Most large receiving sites require characterization by the generator prior to their agreeing to
accept materials. If a generator falsifies results, the receiving facility will pursue removal/cost
recovery from the generator. There should also be enforcement authority over that
generator, rather than the receiving facility that thought they abided by rule requirements.

We want to protect all parties that follow the rule. As such, placing the burden of meeting rule
requirements on a particular party is unfair and could lead to enforcement limitations against parties
that should be held responsible. Any party should bear responsibility. Generator, receiving site, etc.
We will look at ways to clarify this in rule language.

Terminology — “Soil Screening Limits” vs. “Contaminant Limit”

We have been referencing “Contaminant Limits” throughout this process. Marni asked if the group
would have objection to using “Soil Screening Limits (SSL)” instead. SSLs is the term used for soils in
other arenas (EPA’s SSLs and Eco-SSLs), it strikes a friendlier tone, and implies some flexibility rather
than an absolute limit which may be fitting given the flexibility built into the rule as it stands right
now.

e All were okay with use of Soil Screening Limits (SSLs).

Sampling simplification

At our last meeting, we agreed the rule has become too complex and needs to be simplified in order
to work. Some of the complex language has to do with sampling. Sampling currently varies
depending on whether one is characterizing a large quantity of soil to be handled over months from
one site, is taking small loads on an on-going basis, is managing heterogeneous vs. homogeneous
soils, or is treating soils. It has been difficult to create rule language to accommodate all scenarios.
Given this, Marni asked if the workgroup would be okay stripping much of the sampling language,
including testing frequency, and requiring only that an impacted soil/sediment be characterized by
“representative sampling.”

o All felt making that change would be an improvement. It would allow flexibility both industry and
oversight agencies support.

Guidance

At our last meeting, Marni mentioned that guidance was not looked at favorably, in part because
rule language should be written so that guidance is not needed to understand it, and because it is
not subject to public review in the ways that rules are. After our meeting and talking to other
Ecology staff about this, it seems some expected at least the SSLs to be in guidance for ease of
updating the limits when warranted. Marni feels guidance could also be a good way to clarify
that the intent of the rule is not to require characterization of all soils, and to address the issue
that came up today about who is responsible for ensuring compliance with the rule. The rule
language would become more general, while specificity would be in the guidance.



From a street waste point of view, guidance is what is used now and they like the flexibility it
provides health departments.

From a health department point of view and the street waste example, using guidance is a problem
in that it has led to inconsistencies amongst health departments. Guidance will continue the
problem of variability from county to county. A goal of this process is to provide consistency of
standards. On the enforceability side, it is also more difficult to enforce guidance.

We could reference guidance in rule. There are cases, such as with groundwater monitoring at
landfills, where the rule requires adherence to a guidance document.

Guidance does not receive the same public scrutiny as rule. Especially when it comes to SSLs, public
input is desired and if only in guidance, this might not happen.

Keeping all requirements in one place makes things clear.

The consensus after discussion was to stick to rule language and not pursue a guidance document.

Miscellaneous

If a complicated rule is adopted, it punishes those that are the most compliant. Those that are non-
compliant will not follow rule regardless. Good actors will be burdened by an overly complicated
rule.

Concerns remain about “suspected” soil/sediment as that term is open to interpretation. A different
“de minimus” standard perhaps could provide clarity.

Beginning of rule need to be very thoughtful about what is really intended, which is not to subject
the vast majority of soils handled to rule requirements.

At DNR sites, they have not seen chemical problems related to handling of large volume soils. Most
problems are with physical pieces — wood, concrete, asphalt, etc. We have defined “de minimus” in
trying to acknowledge some level of physical contamination is expected and okay. We should revisit
this language.

DNR asks for clean soils policy, but not by everyone and it is not a requirement. For large sites, often
ask for a clean fill policy as part of the permitting process.

Close

Next meeting is scheduled for April 7 at the Ecology office in Lacey.



